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PREFACE  TO  THE  FIRST  EDITION. 

A  PRACTICAL  work  on  Fixtures,  adapted  to  the 
present  state  of  the  law,  having  for  a  long  time 
l)€en  demanded  by  the  Profession,  and  the  Author 
himself  having  some  time  since  experienced  not  a 
little  inconvenience  from  the  want  of  such  a  work, 
he  resolved  on  compiling  the  present  volume,  and 
now  presents  it  to  the  reader  in  the  hope  that  it 
may  be  found  to  be  not  only  useful,  but  convenient 
for  reference,  and  at  the  same  time  to  possess  the 
advantage  of  comprising  all  the  cases  tliat  are  to 
be  met  with  in  the  books  down  to  tlie  present  time. 
The  Law  of  Fixtures  being  a  subject  upon 
which  all  who  are  possessed  of  real  property 
require,  and  are  daily  seeking  information,  some 
little  pains  have  been  taken  with  the  arrangement 
of  the  work,  in  order  to  make  it  intelligible  to  non- 
professional men,  for  whose  direction  and  guidance 
it  is  hoped  it  will  be  found  useful.  All  legal 
technicalities  have  therefore  beep  carefully  avoided, 
and  the  conclusions  drawn  from  the  cases  have 
been  stated  with  the  clearness  necessary  to  make 
the  work  intelligible  to  those  who  have  not  received 
a  legal  education.  It  is  divided  into  different 
chapters,  which  are  respectively  devoted  to  the 
different  classes  of  persons  between  whom  questions 
generally  arise,  with  respect  to  the  right  to  remove 
fixtures,  viz.,  heir  and  executor ;  tenant  for  life  or 
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in  tail  and  remainder-man  or  reversioner ;  and 
landlord  and  tenant. 

These  different  chapters  are  again  subdivided 
into  sections,  in  which  the  exceptions  that  have 
been  engrafted  upon  the  general  rule  in  favour  of 
fixtures  erected  for  the  purposes  of  trade,  of  agri- 
culture, of  ornament,  convenience,  or  domestic  use 
are  discussed.  These  exceptions  necessarily  arise 
out  of  the  Law  of  Fixtures,  and  are  not  the  subject 
of  express  contract  between  the  parties.  The  cases 
which  are  subject  of  express  contract  are  treated 
under  the  head  of  "  Sale  or  Transfer  of  Fixtures 
between  landlord  and  tenant ;  vendor  and  vendee ; 
mortgagor  and  mortgagee ;  heir  and  devisee ; 
bankrupt  and  assignee  ;  "  and  then  follow  chapters 
on  "  the  rights,  exemptions,  and  liabilities  conferred 
and  created  in  respect  of  fixtures ;  on  heirlooms, 
and  emblements ;  on  the  time  of  removal  of  fix- 
tures; on  legal  remedies;"  and  the  inquiry  con- 
cludes with  practical  suggestions  on  survey  and 
valuation. 

It  has  been  deemed  advisable,  as  in  some  measure 

connected  with  fixtures,  to  introduce  the  Law  of 

Dilapidations.     This  subject  is  treated  under  two 

distinct  heads,  "  Ecclesiastical "  and  "  Lay,"  which 

are  again  subdivided  in  such  manner  as  the  author 

considered  requisite  to  elucidate  the  law.     The 

first  branch  includes  all  the  cases  to  be  found  in 

the  bookp  upon  ecclesiastical  subjects  with  reference 

to  dilapidations,  and  the  second  comprises  those 

cases  with  reference  to  the  obligation  to  keep  the 

premises  in  repair,   which  have  arisen  between 

landlord   and  tenant,   to  whom,   as  well    as  to 

ecclesiastical  persons,  it  is  hoped  the  work  will  be 

found  of  utility. 

THE  AUTHOR. 


PREFACE    TO  THE  SECOND  EDITION. 

A  NEW  Edition  of  this  work  has  been  some  time 
called  for.  The  author,  however,  has  been  pre- 
vented from  devoting  his  attention  to  its  prepara- 
tion until  recently.  He  now  presents  it  to  the 
public.  It  will  be  found  that  it  has  been  carefully 
revised  and  corrected,  and  all  the  cases  reported 
down  to  the  present  time  have  been  added. 
Clergymen,  landlords  and  tenants,  surveyors, 
architects,  house  agents,  the  general  legal  prac- 
titioner, and  all  who  have  to  deal  with  real  pro- 
perty, will  find  in  it  the  law  in  reference  to  the 
subjects  upon  which  it  professes  to  treat. 

The  opportunity  has  been  taken  to  consult 
the  American  authorities,  but  it  has  been  found 
difficult  to  obtain  much  assista-nce  from  them 
in  elucidating  the  various  subjects  discussed  in 
this  treatise,  in  consequence  of  the  want  of  uni- 
formity, or  clearness  of  principle,  which  charac- 
terises the  decisions  in  the  different  States.  In 
some  of  them  almost  all  kinds  of  machines  com- 
plete in  themselves,  and  equally  capable  of  use 
in  one  place  as  in  ano^er,  and  which  do  not 
require  to  be  fitted,  or  accommodated  to  the 
building  when  used,  but  are  affixed  to  it  in  order 
to  impart  steadiness  to  the  machinery,  are  held  to 
be  personalty.  So  carding-machines,  looms,  and 
other  machinery  used  in  manufacturing  cloth, 
have  been  held  to  fall  within  this  category. 
Tobias  v.  Francis,  3  Vermont  Eep..  425 ;  Hill  v. 
Wentworth,  28  ib.  428.     The  decisions  in  Massa- 


Vlll  PREFACE  TO  THE  SECOND  EDITION. 

chusetts  have  been  found  to  approximate  most 
closely  to  the  English.  See  Gale  v.  Seeley,  15 
Vt.  Eep.  24 ;  Fullam  v.  Stearns,  30  Vt.  Eep. 
24 ;  see  Preston  v.  Briggs,  16  ih  123  ;  Leland  v. 
Gassett,  17  ib.  405  ;  Powers  v.  Dennison,  36 
ib,  731  ;  see  Providence  Gas  Co.  v,  Thurber, 
1  R.  I.  15.  There  are,  however,  other  classes  ,of 
cases  in  which  it  has  been  held  that  any  kind 
of  machine  permanently  attached  to,  or  erected 
in  a  building  for  manufacturing  purposes,  is  a 
fixture,  and  irremovable  by  vendor  and  vendee, 
or  executor  of  owner  in  fee.  Winslow  v.  Mer- 
chant's Inns  Co.  4  Met.  306 ;  Richardson  v.  Cope- 
land,  6  Gray,  636  ;  Baker  v.  Davis,  19  N.  H. 
R.  326;  Murdock  v.  Harris,  20  Barb.  637; 
Rice  V.  Adams,  4  Harr.  322.  There  are  cer- 
tainly American  cases  where,  between  landlord 
and  tenant,  the  English  rule  has  been  followed, 
and  the.  tenant  has  been  allowed  to  remove  any 
kind  of  machinery  erected  by  himself  with  the 
intention  of  removing  the  same.  It  has  been 
held  that  an  engine  put  in  a  saw-mill  by  the 
mortgagee  in  possession,  who  is  •but  a  trustee, 
did  not  thereby  become  a  fixture.  Cope  v.  Ro- 
meyne,  4  McL.  383.  In  an  earlier  case,  God- 
dard  v.  Bolster,  6  Greenl.  427,  it  was  held  that 
where  the  agent  of  the 'owners  of  a  grist  mill 
placed  his  own  mill-stone  and  mill-irons  in  the 
mill  they  then  became  the  property  of  the  owner 
of  the  mill,  and  could  not  be  removed  without 
his  consent.  Boilers  and  large  kettles  set  in 
brickwork  and  mortar,  and  which  are^ indispen- 
sable to  the  permanency  of  the  building  and 
machinery  with  which  they  are  connected  have 
been  held  to  be  personalty.  Wetherby  v.  Foster, 
6  Vermont,  136  ;  Hill  v.  Wen t worth,  ^^j^ra.*    But 
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see  Union  Bank  v.  Emerson,  15  Mass.  159.  But 
see  also  Wetherby  v.  Foster,  Eeynolds  v,  Shuter, 
5  Cow,  324  ;  Eaymond  v.  White,  7  ib.  319. 

An  anonymous  American  writer  says  that  the 
practice  which  has  prevailed  in  some  of  the  States 
of  allowing  houses,  and  barns,  and  mills  to  be 
treated  as  mere  personalty,  although  built  in  the 
ordinary  mode,  upon  the  ground  of  some  oral  con- 
tract, expectation,  or  understanding  among  the 
parties  interested  therein,  cannot  be  too  decidedly 
repudiated  as  subversive  of  sound  law.  Leland  v,' 
Gassett,  2  Wash.  Dig.  Vt.  Kep.  335  ;  17  Vt.  Eep. 
403 ;  Preston  v.  Briggs,  16  Vt.  Kep.  124 ;  Van 
Ness  V.  Pacard,  2  Peters'  S.  C.  Kep.  137. 

Much  attention  has  been  bestowed  upon  the 
subjects  of  ecclesiastical  and  lay  dilapidations,  in 
consequence  of  the  difficulty  that  clergymen  and 
surveyors  find  in  obtaining  access  to  the  means 
of  information,  there  being  but  few  books  of  a 
really  practical  character  upon  these  subjects.  Mr 
J.  S.  Anconeus  '*  Proposals  for  Amending  the  New 
Ecclesiastical  Dilapidations  Bill,"  and  for  a  revision 
of  terriers,  is  well  worthy  of  perusal.  It  contains 
many  practical  suggestions.  Its  author  very  pro- 
perly remarks :  "  In  the  preparation  of  that  bill 
it  seems  to  have  been  wholly  ignored  that  almost 
all  the  powers  demanded  are  already  possessed  by 
the  Church,  and  that  the  new  offices  it  proposes 
to  create  will  only  provide  deputies  for  the  ob- 
servance of  duties  already  appropriated,  and  for 
the  most  part  adequately  remunerated,  the  fact 
of  their  neglect  being  no  argument  for  legalising 
sinecures  at  the  expense  of  the  working  clergy." 

THE  AUTHOR. 
5  Essex  Coubt,  Tkmplb, 
September  1866. 


PREFACE  TO  THE  THIRD  EDITION; 

In  preparing  the  third  edition  of  this  work  for  the 
press,  I  have  been  careful  to  refer  to  all  the  cases 
that  have  been  decided  upon  the  subjects  which  it 
embraces,  and  have  corrected  any  errors  found 
therein.  Since  the  publication  of  the  last  edition, 
there  have  been  several  very  important  decisions 
on  the  Law  of  Fixtures,  which  are  placed  under 
their  proper  heads  in  the  first  book  of  the  work, 
and  I  have  added  some  more  American  cases. 

With  regard  to  the  subject  of  the  Second  Book, 
viz.,  Dilapidations  Ecclesiastical  and  Lay,  there 
have  been  few  decisions  in  the  latter,  while  the 
Jaw  on  the  former  has  undergone  great  alterations 
in  consequence  of  the  passing  of  the  Ecclesiastical 
Dilapidations  Act  of  1871,  and  the  amending  Act, 
both  of  which  will  be  found  in  the  appendix  in 
extenso.  I  have  endeavoured  in  the  present  edition 
to  classify  the  diflferent  subjects  treated  of  in  the 
Acts,  and  have  placed  the  various  sections  under 
their  respective  heads.  The  statute  of  1871  has 
given  great  dissatisfaction  to  the  clergy ;  but  it 
must  be  said  that  it  does  appear  remarkable 
that  they,  about  whose  influence  in  the  Houses 
of  Parliament  there  can  be  no  doubt,  should  have 
allowed  a  bill,  against  which  so  strong  indignation 
is  now  expressed,  to  become  law  without  even  an 
objection  being  raised  against  it  at  the  time  it 
was  passing  through  the  Lords  and  Commons, 
and  which  justified  the  Legislature  in  regarding 
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their  silence  as  evidencing  their  assent  to  the  prin- 
ciples of  the  Bill.  There  is  no  doubt  that  as  re- 
gards the  clergy,  the  Act  has  worked  oppressively, 
inasmuch  as  it  subjects  them  to  very  heavy  fees  fpr 
ascertaining  the  state  of  repair  of  the  buildings 
on  their  benefices ;  and  it  does  appear  very  strange 
that  this  Bill,  having  emanated  from  the  Episcopal 
Bench,  should  have  made  no  provision  to  reduce 
the  expenses  of  carrying  out  the  Act  to  a  mini* 
mum,  which  might  easily  have  been  done  without 
compromising  the  dignity  of  the  surveyors,  by 
remunerating  them  by  fixed  salary  ;  or  if  payment 
by  fees  was  considered  preferable,  by  asking  them 
to  do  the  work  on  a  reduced  scale.  When  a 
gentleman  is  employed  to  do  all  the  work  in  a 
district,  if  he  is  to  be  paid  by  fees,  there  would  be 
grounds  for  asking  him  to  do  the  work  on  a  much 
less  scale  than  that  on  which  he  would  be  disposed  to 
do  it  in  an  isolated  case  ;  and  there  would  be  much 
greater  reason  for  asking  him  to  do  the  work  at  a 
fixed  salary,  and  the  expenses  then  could  be  easily 
apportioned  to  the  income  of  the  incumbent.  It 
does  appear  an  enormous  charge  to  which  to  sub- 
ject the  clergy  of  a  diocese — that  of  Lincoln,  for. 
instance,  where  the  clergy  are  computed  to  pay,  as 
is  asserted  every  five  years,  £33,165,  and  the  whole 
Church  of  England,  £360,000.  But  this  is  a  sub- 
ject upon  which,  in  a  legal  work,  we  are  precluded 
from  entering^  and  now  only  touch  upon  it  inciden- 
tally in  consequence  of  recent  discussions  and  with 
a  view  of  showing  the  necessity  for  an  amendment 
of  the  law  upon  this  and  other  subjects  connected 
with  Ecclesiastical  Dilapidations.  From  what  I 
know  of  the  high  character  of  surveyors  and  archi- 
tects, I  believe  they  would  cheerfully  fall  in  with  any 
reasonable  proposition  havingeconomy for  its  object. 
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With  regard  to  the  system  which  ought  to  be 
adopted  by  professional  gentlemen  in  surveying 
Lay  Dilapidations,  they  will,  of  course,  where 
there  is  a  lease,  be  guided  by  the  language  of  the 
covenant  to  repair  in  each  lease;  which,  however, 
when  drawn  by  members  of  the  legal  profession, 
rarely  vary  with  regard  to  lay  dilapidations ;  in 
other  cases  the  surveyor  will  be  guided  by  the 
principles  laid  down  in  the  cases  which  have  been 
cited  through  the  work.  Some  allowance  is  to 
be  made  for  fair  wear  and  tear,  because  the  rent 
which  the  tenant  pays  entitles  him  to  the  fair 
usufruct  of  a  continuously  consuming  property. 

But  when  surveyors  come  to  deal  with  ecclesias- 
tical dilapidations,  they  act  upon  entirely  different 
considerations.  The  principles  which  ought  to  guide 
them  are  succinctly  and  distinctly  laid  down  by 
Mr  Justice  Bayley  in  the  case  of  Wise  v.  Me^tcalfe, 
post,  p.  365 ;  that  judgment  will  enable  any  properly 
qualified  surveyor  to  define  the  nature  of  the  re- 
pairs which  an  incumbent  ought  to  be  called  upon 
to  execute  upon  the  buildings  on  his  benefice,  and 
to  ascertain  their  cost  upon  a  definite  basis.  As 
an  incumbent  is  not  liable  to  any  rent,  the  legal 
presumption. is  that  he  is  bound  to  hand  over  the 
benefice  (including  the  buildings,  &c.),  to  his  suc- 
cessor in  as  good  a  condition  as  when  they  were 
first  built.  Previous  to  the  passing-  of  the  Eccles- 
iastical Dilapidations  Act,  it  was  the  practice  for 
the  new  incumbent  to  appoint  a  surveyor  (instead 
of  doing  which  he  too  often  appointed  a  local 
appraiser,  who  knew  nothing  of  the  subject),  to 
claim  as  much  as  possible.  The  late  incumbent, 
or  his  representatives,  probably  entrusted  the 
auctioneer  who  sold  his  furniture,  and  who  knew 
still  less  about  the  matter,  with  the  duty  of  oppos- 
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iDg  the  claim ;  dififerences  and  disputes  as  a  matter 
of  course  were  sure  to  arise  between  them,  and 
ultimately  the  matter  was  referred  to  an  umpire, 
who  probably  knew  as  little  of  the  subject  as  the 
referees.  If  the  sum  awarded  was  paid,  it  by  no 
means  followed  that  it  was  applied  to  the  execution 
of  the  necessary  repairs,  although  the  14  Eliz.  c. 
11,  8.  18,  made  it  penal  not  to  expend  in  doing  the 
repairs,  within  tVo  years,  the  sum  recovered  for 
dilapidations.  At  length,  to  remedy  these  and  other 
evils  the  Act  of  1871  was  passed,  for  the  purpose  of 
carrying  into  effect  practically  the  old  law,  not  for 
the  purpose  of  imposing  a  new  law  with  respect  to 
the  buildings  on  glebe  lauds. 

The  Ecclesiastical  Surveyors'  Association  have 
printed  some  useful  notes  as  to  what  are  and  what 
are  not  Ecclesiastical  Dilapidations.  As  they  are 
of  a  practical  nature,  I  have  appended  them  to  this 
work,  particularly  as  they  will  be  then  rendered 
more  portable. 

In  parishes  having  glebe  farms,  sect.  58  gives 
great  relief  to  the  clergy  if  they  will  grant  leases 
for  fourteen  years  to  their  tenants,  known  as 
*' Bishop's  Leases.^'  All  buildings  included  in  a 
bishop's  lease  are  free  from  any  claim  for  dilapida- 
tion. If  this  section  is  acted  on  it  will  be  found  to 
be  most  important  In  ordinary  cases  a  lay  tenant 
is  only  bound,  as  between  himself  and  the  incumbent, 
to  repair  the  buildings  on  a  glebe  farm  as  upon  any 
secular  estate,  but  the  incumbent  is  bound,  as  be- 
tween himself  and  the  bishop,  to  repair  the  buildings 
according  to  tlie  principles  laid  down  in  Wise  v. 
Metcalfe.  If,  therefore,  a  bishop's  lease  under  the 
Act  of  1871  be  carefully  drawn,  the  tenant  can  be 
placed  under  precisely  the  same  obligation  to  the 
incumbent  with  regard  to  the  repairs  as  the  incum- 
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bent  is  to  the  bishop,  and  the  surveyor  can  call 
upon  the  tenant  at  the  request  of  the  incumbent 
or  archdeacon  to  repair,  instead  of  the  incumbent, 
and  can  hkve  jurisdiction  over  the  method  of  hus- 
bandry adopted,  and  the  condition  of  subsoil  and 
mines,  so  as  to  prevent  the  impoverishment  of  the 
land  during  the  last  years  of  the  term  created  by 
the  lease. 

It  is  hard  upon  incumbents  to  be  called  upon  to 
pay  the  whole  cost  of  the  dilapidations  out  of  one 
year's  income  ;  it  would  be  more  equitable  to  run  it 
over  the  four  years.  In  that  case  the  costs  might  be 
paid  out  of  Queen  Anne's  Bounty,  to  be  repaid 
within  five  years  by  yearly  payments,  at  £4  per  cent, 
interest  in  the  meantime ;  the  incumbent  insuring 
his  life  to  meet  his  liability  in  the  event  of  his 
death.  It  is  unjust,  too,  that  an  incumbent  or  his 
representatives  should  have  to  incur  the  expense  of 
doing  repairs  that  are  to  last  for  five  years,  when 
he  may  have  died  or  left  the  living  just  after  the 
lepairs  were  completed,  so  that  his  successor  will 
reap  all  the .  benefit  of  his  predecessor's  outlay. 
There  ought  to  be  some  mode  of  adjusting  the  ex- 
penditure, so  as  to  relieve  the  one  and  compel  the 
other  to  contribute  towards  that  of  which  he  is  to 
have  the  benefit. 

I  cannot  conclude  these  remarks  without  express- 
ing my  obligations  to  a  very  able  anonymous 
writer  in  the  ** Solicitors  Journal"  on  the  Law  of 
Fixtures,  for  many  valuable  suggestions,  of  which 
I  have  availed  myself  in  the  following  pages. 
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CHAPTER    I. 

OF  FIXTUBES  IN  OSNE&AL. 

Definition — Exertion  to  General  Rule —  What  is  the  Natnre 
of  the  Annexation  necessary  to  establish  Character  of  Fix- 
ture —  Whai  Circumstances  will  take  away  that  Character 

—  What  not  sufficient  Annexation — Bam  lying  on  Pattens 

—  Where  resting  on  Brickwork — Besult  of  the  Cases — Con- 
structive Annexation — Tenant  may  make  Erections  Re- 
fnovahle — Exceptums  to  General  Rule — Trade —Agricul- 
ture— Omamentf  Convenience,  Domestic  Use— Custom, 
Nature  of  Fixture,  Intention — Considerable  Force  not 
required — Injury — Advantage  to  Estate —  Whether  Chattel 
has  become  Property  of  Freeholder. 

Definition. — Fixture  is  a  word  of  ambiguous 
signification,  or  rather  it  has  a  twofold  meaning; 
primarily,  it  means  anything  annexed  to  the  free- 
hold, of  which  by  such  annexation  it  becomes  part, 
upon  the  principle  Quicquid  plantatur  solo,  solo 
cedit:  and  secondarily,  it  is  used  to  denote 
chattels  of  a  personal  nature  which  have  been 
affixed  to  land,  and  which  may  be  removed  in 
certain  cases  and  under  certain  circumstances  here- 
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inafter  referred  to.  These  maybe  called  "mov- 
able fixtures,"  which  is  ia  fruth  the  most  accurate 
and  convenient  expression.  They  are  defined,  per 
Parkej  B.,  to  be  such  inanimate  things  of  a  personal 
nature  as  have  become  affixed  or  annexed  to  the 
realty,  but  which  may  be  severed,  disunited,  or 
removed  by  the  party  who  has  so  affixed  them,  or 
his  personal  representative,  without  the  consent  of 
the  owner  of  the  freehold  *  In  Hallen  v.  Kunder, 
1  C.  M.  &  E.  276  ;  Lee  v,  Kisdon,  7  Taunt.  191  ; 
Clarke  v.  Bulmer,  11  M.  &  W.  243 ;  Tripp  v. 
Armitage,  4  ih.  687  ;  Minshall  v,  Lloyd,  2  M.  &  W. 
450;  Walmsley  v,  Milne,  7  0.  B.  N.  S.  115,  8 
W.  E.  138,  29  L.  J.  0.  P.  97;  Elliott  v.  Bisho[), 
10  Ex.  507 ;  Mather  v.  Eraser,  2  Kay  &  J.  536  ; 
Gawan  v.  Barclay,  4  W.  E.  Ch.  80;  Parson  v. 
Hind,  14  ih.  860. 

In  America,  fixtures  have  been  defined  to  be 
chattels,  or  articles  of  a  personal  nature,  which  have 
been  affixed  to  the  land.  They  must  be  per- 
manently habitually  attached  to  it,  or  must  be 
component  parts  of  some  erection,  structure,  or 
machine  attached  to  the  freehold,  without  which 
the  erection,  structure,  or  machine  would  be  im- 
perfect and  incomplete.  Vanderpoel  v.  Van  Allen, 
10  Bark  157,  Sup.  Court,  ]^.  York;  Dubois  v. 
Kelly,  ib,  496.  See  Walker  &  Sherman,  20  Wen- 
dell, 636,  656.  If  articles  are  essential  to  the 
use  of  the  realty,  have  been  applied  exclusively  to 

*  See  the  case  of  Sheen  v.  Rickie,  5  M.  &  W.  175,  where 
the  declaration  was  in  trover  for  goods,  chattels,  and  fix- 
tures (enumerating  amongst  other  movable  articles,  stoves, 
shelves,  &c.),  and  it  was  held,  after  verdict  (general 
damages  having  been  assessed  on  the  whole  declaration), 
that  the  word  "fixtures'*  would  not  necessarily  be  taken 
to' mean  things  affixed  to  the  freehold ;  and  therefore  the 
judgment  ought  not  to  be  arrested. 
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use  in  connection  with  it,  are  necessary  for  that 
purpose,  and  without  such,  or  similar  articles,  the 
realty  would  cease  to  be  of  value,  then  they  may 
properly  be  considered  as  fixtures,  and  should  pass 
with  it.  Hoyle  v,  Platsburgh  &  Montr.,  R.  R.  Co., 
51  Barb.  45.* 

To  constitute  a  fixture,  there  must  be  such  an 
annexation  as  to  render  removal  impossible,  with- 
out injury  to  the  freehold  (9  Conn.  63)  so  held 
between  landlord  and  tenant.  Sup.  Court,  Dubois 
V.  Kelly,  10  Barb.  496. 

The  above  definition  enables  us  to  see  what  a 
fixture  really  is,  and  at  the  same  time  to  ascertmn 

*  In  a  note  to  Abbott's  N.  Y.  Dig.,  tit.  Fixtures,  it  is 
stated  : — 

"  That  there  is  a  confusion  in  the  employment  of  the 
word  fixtures  in  the  cases.  Sometimes  it  is  used  to  denote 
that  which  must  not  be  removed  from  the  freehold  ;  some- 
times that  which  may  he  ;  and  to  avoid  this  confusion,  the 
term  is  used  to  denote  a  thing  which  has  been  so  afl&xed  to 
the  realty,  that  it  is  deemed  a  part  of  it,  and  is  no  longer 
removable  by  the  original  owner  ; "  and  the  following  ex- 
tracts from  lexicons  showing  the  different  senses  attached 
to  the  word  are  cited  : — 

"  AppletorCs  Cyclopedia.  —  Things  so  fastened  to  the 
land  that  they  cannot  be  removed  against  the  will  of  the 
owner." 

"  Bouvier. — Personal  chattels  annexed  to  land,  removable 
by  the  person  annexing  them." 

'^Burrill. — A  thing  affixed  to  the  freehold  not  a  part 
of  it'' 

"  Webster. — That  which  is  fixed  or  attached  to  something 
permanent  as  an  appendage,  and  not  removable." 

"  Wharton, — Things  of  an  accessary  character  annexed  to 
bouses  or  lands,  which  become,  immediately  on  annexation, 
part  of  the  realty  itself,  i.e.,  governed  by  the  same  law 
which  applies."  ? 

**  Worcester. — That  which  is  fixed  ;  a  piece  of  furniture 
fixed  to  a  house ;  as  distinguished  from  movable,  some- 
thing fixed  or  immovable." 
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with  regard  to  what  kind  of  property  questions  ia 
reference  to  fixtures  usually  arise.  Lord  Hard- 
wlcke  said,  in  Dudley  i;.  Warde,  Auibl.  113,  "There 
are  many  questions  of  this  kind  both  at  law  and 
in  equity,  and  determinations  on  very  nice  and 
almost  frivolous  circumstances."  But  recent  de- 
.cisions  seem  to  be  based  upon  more  intelligent 
and  rational  principles. 

Exception  to  General  Rule, — The  above  defini- 
tion is  to  be  considered  as  an  excej)tion  to  the 
primary,  natural,  and  obvious  meaning  of  the  term 
which  is  embraced  in  the  general  rule,  quicquid 
plantatur  solo,  solo  cedit ;  whatever  is  affixed  to 
tiie  realty  is  thereby  made  part  of  it,  and  partakes 
of  all  its  incidents  and  properties.  See  Hardtoidce, 
C,  in  Dudley  v.  Warde,  Ambl.  112 ;  Lord  ElUn- 
borough  in  Elwes  v.  Maw,  3  East,  67 ;  Parke,  B., 
in  Hallen  v.  Bunder,  1  C.  M.  &  B.  275 ;  and 
in  Minshall  v.  Lloyd,  2  M.  &  W.  459 ;  Lee  v. 
Eisdon,  7  Taunt.  191 ;  Dearden  v.  Evans,  5  M. 
&  W.  11. 

In  this  treatise,  both  those  coming  under  the 
general  rule  and  those  forming  the  exception  to 
it  will  be  the  subjects  of  discussion,  and  it  will  be 
seen  that  sometimes  the  same  article  will  not  be 
removable  between  some  parties  whilst  it  will  be- 
tween others,  the  reason  depending  upon  many 
considerations. 

It  will  occur  to  the  reader  that  there  must  be 
at  least  two  parties  in  all  cases  which  arise  with 
regard  to  fixtures,  both  claiming  the  same  property, 
but  seeking  to  enforce  their  claims  on  opposing 
grounds — the  one  contending  thai  it  was  origi- 
nally a  separate  and  independent  chattel,  having 
never  lost  these  essential  qualities,  which  it  still 
letains  and  iK)ssesses  ;  the  other,  that  these  quali- 
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ties  have  been  lost,  or  at  least  changed  by  the 
chattel  having  been  annexed  to  the  freehold  in  such 
a  manner  as  to  partake  of  its  nature,  on  the  prin- 
ciple above  referred  to,  viz.,  Quicquid  plantaiur 
soloy  <kc.  In  the  latter  case,  the  contention  is  based 
on  the  ground  that  a  mere  chattel  becomes  irre- 
movable by  reason  of  its  mode  of  annexation  to 
the  irremovable,  and  that  it  thus  loses  its  oneness, 
or  separate  and  independent  existence,  and  becomes 
part  of  the  freehold,  is  included  in  its  description, 
and  passes  with  the  ownership  of  the  land,  so  that 
the  owner  of  the  chattel  has  lost  his  property  in 
it;  unless,  indeed,  in  certain  exceptional  cases,  to 
which  it  will  become  necessary  hereafter  more 
particularly  to  refer.  In  the  former  case,  the  con- 
tention must  necessarily  be  that  the  chattel  still 
retains  its  original  character.  When  the  owner  of 
a  chattel  affixes  it  to  his  own  freehold,  of  which  he 
is  in  possession,  no  change  in  the  property,  or  pos- 
session can  possibly  taka  place,  pp.  45-47.  He 
continues  the  owner  of  both,  and  retains  possession 
of  both  in  the  character  of  owner.  But  although 
MO  change  has  taken  place  in  the  ownership  or  pos- 
session, a  great  change  has  taken  place  in  the 
nature  of  the  chattel,  for,  by  its  annexation  to  the 
realty  it  has  lost  its  original  character  of  a  chattel, 
and  has  become  part  of  the  freehold.  But  a  diffe- 
rent result  may  follow  if  the  owner  of  the  land 
and  the  chattel  are  different  persons.  In  some  of 
such  cases  the  chattel  may  become  part  of  the 
realty,  in  others  it  may  not ;  that  is  to  say,  it  may 
be  liable  to  removal,  but  these  cases  will  depend 
upon  other  considerations  which  we  shall  have  oc- 
casion to  discuss  hereafter. 

A  fixture  being  a  thing  which  before  its  an- 
nexation to  the  soil  was  movable,  but  which  has 
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lost  that  character  by  reason  of  its  annexation, 
our  object  will  be,  in  the  first  place,  to  ascertain 
the  rules  by  which  it  loses  its  original  character 
and  assumes  a  different  one,  i.e.,  when  it  ceases  to 
be  movable  and  becomes  immovable — in  other 
words,  to  ascertain  what  kind  of  annexation  will 
have  that  effect ;  and  secondly,  between  what  par- 
ties things  so  annexed  to  the  soil  are  removable. 

With  these  preliminaiy  remarks  we  shall  pro- 
ceed to  examine — 

(a)  What  is  the  nature  of  the  anneocation  which  is 
necessary  to  establish  the  character  of  fixture  ? 

(h)  What  are  the  circumstances  which  will  take 
away  that  character  from  a  thing  in  itself 
sufficiently  annexed  f 

The  mere  Laying  upon  the  Earth, — The  question 
naturally  arises,  What  particular  species  of  an-' 
nexation  will  confer  upon  goods  the  character  of 
fixtures  within  the  above  definition  ? 

Where  the  annexation  is  .of  so  solid  and  sub- 
stantial a  character  as  to  render  separation  diffi- 
cult, there  will  be  no  room  for  doubt,  because  the 
purpose  of  permanent  attachment  is  indicated. 
Thus  where  a  structure  is  added  to  a  permanent 
building  so  as  to  become  part  of  it,  although  the 
structiu'e  be  merely  ornamental,  it  is  in  the  eye  of 
the  law  a  part  of  the  realty.  Thus  where  a  con- 
servatory is  built  into  a  brick  foundation,  and  let 
into  the  adjoining  wall  of  the  house,  it  becomes 
irremovable  even  between  landlord  and  tenant. 
Buckland  v.  Butterfield,  2  Brod.  &  B.  54.  So, 
where  there  has  been  an  annexation  or  conjunction 
of  the  personal  with  the  real,  as  where  one  thing  ia 
so  firmly  attached  to  another,  either  by  cement- 
ing or  jointing  them  together,  or  driving  the  one 
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into  the  other  in  such  a  manner  as  to  cause  them 
to  cohere,  there  is  little  room  for  doubt,  parti- 
cularly if  the  things  thus  annexed  should  be  ap- 
propriated to  each  other.  The  annexation  fulfils 
the  requirements,  then,  where  things  have  been 
constructed  to  form  parts  of  a  whole,  and  have 
been  appropriated  to  each  other,  and  thus  become 
one  thing,  or  the  one  is  part  or  parcel  of  the 
other ;  and  in  such  a  case  a  mere  temporary  sepa- 
ration will  not  deprive  them  of  this  character  of 
oneness.  But  as  there  may  be  cases  where  the 
annexation  may  not  be  considered  suflScient  con- 
clusively to  convert  a  movable  chattel  into  a 
fixture,  the  design  or  view  with  which  the  annexa- 
tion was  made  may  become  material.  Thus,  if 
the  union  established  is  sufficient  to  characterise 
the  chattel  as  a  fixture,  but  not  to  determine  it 
absolutely,  the  object  in  view  of  the  annexation,  and 
the  character  of  the  chattel,  will  form  grounds  for 
determining  whether  it  ought  or  ought  not  to  be 
considered  a  fixture.  Where  a  wall  is  built  into 
the  land,  it  forms  part  of  it ;  so  whatever  is  affixed 
to  the  wall  forms  part  of  it,  and  thus  becomes  part 
of  the  land. 

Another  ground  of  consideration  was  presented 
in  Longbottom  v.  Berry,  6  L.  B.  Q.  B.  123,  39  L. 
J.  N.  S.  37,  which  was,  that  the  annexation  was 
accidental  or  occasional.  There  a  gas-pipe  passed 
through  a  hole  cut  in  the  side  of  a  desk,  and  was 
secured  to  the  upper  part  of  a  socket,  above  which 
socket  was  an  upright  standard  carrying  the  burner, 
and  which  socket  was  fixed  by  screws  to  the  desk. 
When  the  gas-pipe  was  unscrewed  from  the  socket, 
and  the  lead  pipe  cut,  which  was  the  only  mode  of 
severing  it,  the  desk  was  completely  detached,  and 
could  be  removed,  but  without  severing  the  gas-pipe 
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it  could  not  be  removed ;  the  desk  was  held  not  to  be 
a  fixture,  par.  45 ;  so,  washers  or  washing-machines 
in  a  cloth-mill  similarly  fastened,  par.  30 ;  so,  press- 
plates,  press-papers,  clogs,  and  fencings,  used   in 
the  mill,  36 ;  so,  a  loom-machine  which  stood  by 
its  own  weight  on  the  floor  of  the  mill.     A  three- 
quarter-inch  iron  pipe,  which  was  screwed  into  one 
of  the  main  steam-pipes  of  the  mill,  was  placed  at 
a  convenient  point  above  the  machine,  and  fast- 
ened to  the  wall  of  the  miH  by  holdfasts.     The 
other  end  of  this  iron  pipe  was  screwed  to  the 
machine  by  a  screw  or  iron  joint.     Another  pipe 
was  screwed  in  the  same  manner  to  the  machine, 
and  also  to  a  condensed  water-pipe,  which  was 
connected  with  a  larger  pipe  fixed  near  the  floor 
of  the  room,  and  was  used  for  carrying  away  con- 
densed water  from  the  main  steam-engine,  when 
the  two  screw  or  union  joints,  by  means  of  which 
the  said  two  pipes  were  attached  to  the  machine, 
were  unscrewed :  the  machine  was  completely  de- 
tached, ih,;  so  the  loom-machine,  42  ;  the  beaming- 
frame,  43  ;   the   condensed   boiler,  47 ;  and  the 
fencings  and  clogs,  48. 

With  regard  to  the  permanent  character  of  the 
annexation,  and  where  the  article  has  been  fixed 
for  more  convenient  working,  Hannen,  J.,  in 
Longbottom  v.  Berry,  says,  "  In  the  present  case 
the  machines  in  question  were  nearly  all  firmly 
fixed  to  the  building,  in  what  V.  0.  Wood,  in 
Mather  v,  Fraser,  calls  a  gwa^t-permanent  man- 
ner, namely,  by  screws  or  bolts,  or  soldered  with 
lead.  In  most  cases  they  were  fixed  to  the  floor,  in 
some  both  to  the  floor  and  roof,  in  others  to  the 
side-walls.  This  fixing  was  clearly  necessary,  for 
they  could  not  otherwise  be  effectually  used,  and 
for  the  same  reason  the  fixing  was  obviously  not 
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occasional  but  permanent.  It  is  no  doubt  said  in 
the  case,  that  the  object  of  fixing  was  to  ensure 
steadiness,  and  to  keep  the  machines  in  their 
places  when  worked;  but  the  same  thing  could 
probably  be  said  of  most  trade  fixtures,  from  a 
steam-engine  downwards  ;  and  if  the  effect  of  this 
fixing  is  to  cause  the  whole  set  of  machines  to  be 
effectually  used  in  the  manufacture  of  wool  and 
cloth,  it  seems  difficult  to  avoid  coming  to  the  con- 
clusion that  a  necessary  consequence  is  to  cause 
the  mill  to  be  put  to  a  more  profitable  use  as  a 
wool-mill  tlian  it  otherwise  would  be.  It  is  also 
equally  difficult  to  conceive  that  a  machine  which 
at  all  times  requires  to  be  firmly  fixed  to  the  free- 
hold, for  the  purpose  of  being  worked,  could  truly 
be  said  never  to  lose  its  character  as  a  movable 
chattel,"  p.  37.  In  Boyd  v.  Sherrock,  16  W.  E. 
102,  5  L.  R.  Eq.  79,*  the  looms  were  from  time  to 
time  removed  to  different  places,  which  seemed  not 
to  be  considered  of  importance.  So  in  Turner  v. 
Cameron,  19  W.  R.  Q.  B.  880,  39  L.  J.  N.  S.  Q. 
B.  125,  the  railways  were  slewed  and  shifted  about 
from  time  to  time  to  meet  the  convenience  of 
working  the  collieries. 

The  merely  laying  and  resting  upon  the  earth, 
without  letting  and  imbedding  them  into  it,  goods, 
or  even  buildings,  of  whatsoever  description,  will 
not  confer  upon  them  the  right  to  become  fixtures. 
The  article  must  be  fxed  in  or  to  the  ground,  or 
some  substance  already  become  a  portion  of  the 
freehold,  in  order  to  deprive  it  of  its  personal 
nature.  Thus,  in  the  case  of  Elwes  v.  Maw,  3 
East,   38,  where  a   tenant  in  agriculture,   who 

*  This  case  was  dissented  from  in  Hawtrey  v.  Butlin,  21 
W.  R.  633  ;  8  L.  R.  Q.  B.  290  ;  42  L.  J.  Q.  B.  163  ;  28  L.  T. 
532,  Bee  post  p.  41. 
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erected  at  his  own  expense,  and  for  the  more 
necessary  and  convenient  occupation  of  his  farm, 
a  beast-house,  carpenter's  shop,  fuel-house,  cart- 
house,  pump-house,  and  fold-yard  wall,  which 
buildings  were  of  brick  and  mortar,  and  tiled, 
and  let  into  the  ground: — it  was  held  that  he 
could  not  remove  them,  even  during  his  term,  and 
although  he  left  the  premises  in  the  same  state 
as  when  he  entered.  So,  also,  in  Horn,  Exr.  v. 
Baker,  Ass.,  9  East,  215,  which  involved  the  ques- 
tion as  to  the  right  of  assignees  of  a  bankru{)t  to 
goods  and  chattels  which  were  in  his  order  and 
disposition  under  the  21  Jac.  I.,  c.  19,  ss.  10,  11. 
The  property  in  question  consisted  of  certain  stills, 
which  were  set  in  brickwork  and  let  into  the 
ground  ;  also  some  vats,  or  worm-tubs,  which  were 
supported  by,  and  rested  upon,  brickwork  and 
timber,  but  were  not  fixed  in  the  ground ;  and  also 
some  otlier  vats  which  stood  on  horses,  or  frames 
made  of  wood,  which  were  not  let  into  the  ground, 
but  stood  upon  the  floor ;  and  the  Court  held  that 
those  vats  which  were  fixed  to  the  freehold  did  not 
pass  to  the  assignees  under  the  words  goods  and 
chattels  in  the  statute. 

A  freeholder  having  mortgaged  land,  erected 
some  buildings  upon  it,  and  set  up,  for  the  pur- 
poses of  his  business  as  an  innkeeper,  bath-pro- 
prietor, and  brewer,  on  the  premises,  a  steam- 
engine  and  boiler,  a  hay-cutter,  a  malt-mill  or 
corn-crusher,  and  a  pair  of  grinding  stones,  the 
lower  one  of  which  was  boxed  on  to  the  floor  by 
a  frame  screwed  thereto,  the  upper  one  being 
fixed  in  the  usual  way,  and  the  steam-engine  and 
other  articles,  excej)t  the  boiler,  were  fastened  to 
the  walls  or  floors  by  bolts  and  nuts,  in  order  to 
steady  them,  but  could,  be  removed  without  caus- 
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iog  injury  to  themselves  or  the  premises.  It  was 
held  that  the  articles  were  attached  to  the  free- 
hold, and  did  not  pass  to  the  assignees  of  the 
mortgagor,  who  had  become  bankrupt,  although 
as  between  landlord  and  tenant  they  might  have 
been  removed  during  the  term.  In  delivering 
their  judgment  the  Court  said  that,  "  without  ex- 
pressing an  opinion  on  Hellawell  v.  Eastwood,  it 
is  sufficient  to  observe  that,  assuming  it  to  be  well 
decided,  it  is  no  authority  for  holding  that  the 
disputed  articles,  in  the  case  at  the  bar,  are  not 
fixtures  forming  part  of  the  freehold,  for  we  are 
of  opinion,  as  matter  of  fact,  that  they  were  all 
firmly  annexed  to  the  freehold  for  the  purpose  of 
improving  the  inheritance,  and  not  for  any  tem- 
porary purpose.  Walmsley  v.  Mihie,  8  W.  B. 
138,  29  L,  J.  C.  P.  97,  7  0.  B.  N.  S.  115.  (See 
Cullwick  V.  Swindell,  15  W.  B.  216,  3  L.  B.  Eq. 
249,  36  L.  J.  Ch.  173.) 

So,  where  the  tenant  had  erected  a  verandah, 
the  lower  part  of  which  was  attached  to  the  posts 
fixed  in  the  ground,  Abbott,  J.,  held  that  the  tenant 
could  not  remove  it.  Penry,  Admix,  v.  Brown, 
2  Stark.  N.  P.  C.  403.* 

The  foregoing  cases  show  distinctly  what  will 
be  considered  a  sufficient  annexation  to  the  soil,  to 
prevent  the  removal  therefrom  of  a  chattel  which 
has  been  affixed  thereto.  From  the  later  cases  of 
Mather  v.  Fiaser,  Longbottom  v.  Berry,  Cullwick 
V.  Swindell,  Boyd  v.  Sherrock  (see  the  comments 
upon  this  case,  post),  as  well  as  the  more  re- 
mote cases  of  Place  v.  Eagg.  Exp.  Belcher,  Rex 

*  In  this  case  the  tenant  covenanted  to  repair,  and  keep 
in  repair,  the  premises,  and  all  erections,  buildings,  and 
improvements  which  might  be  erected  thereon  during  the 
term,  and  yield  np  the  same  in  good  and  sufficient  repair. 
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V.  St  DuDstanes,  Wilde  v.  Waiters,  Winn  v. 
Ingleby,  it  would  appear  that  any  annexation  to 
the  soil,  or  even  to  the  walls  of  a  building,  by  nails, 
screws,  plugs,  &c.,  is  sufficient  to  give  the  char- 
acter of  a  fixture  to  the  chattel  so  annexed,  if 
there  is  nothing  in  the  nature  of  the  chattel,  or  in 
the  circunastances,  to  deprive  it  of  that  character. 
We  shall  now  proceed  to  ascertain — 

Wliat  is  not  a  efficient  Annexation, 

A  Bam  lying  on  Pattens  or  Blocks  of  Timber ^ 
hut  not  fixed  to  the  Ground. — But  should  this  com- 
plete annexation  to  the  freehold  not  take  place,  the 
articles  are  not  within  the  class  of  cases  already 
cited,  and  are  not  what  are  usually  called  fixtures ; 
they  remain  mere  personal  chattels,  and  may  be 
removed  by  the  party  who  brought  them  upon  the 
premises.  Thus,  in  the  case  of  Culling  v.  Tuffnal, 
BuUer's  N.  P.  34,  it  was  held  that  the  tenant  who 
had  erected  a  ftarTi  upon  the  premises,  and  put  it 
upon  pattens  and  blocks  of  timber  lying  upon  the 
groundy  but  not  fixed  in  or  to  the  ground,  might,  by 
the  custom  of  the  country,  take  them  away  at  the 
end  of  his  term ;  but  as  Lord  Ellenboroughy  in  Elwes 
V.  Maw,  3  East,  35,  said,  "  To  be  sure  he  might, 
and  that  without  any  custom,  for  the  terms  of  the 
statement  exclude  them  from  being  considered  as 
fixtures,  they  were  not  fixed  in  or  to  the  grounds 
See  alsoNaylor  v.  Collinge,  1  Taunt.  2 1 ;  Anthony 
V.  Haneys,  8  Bing.  186.  So,  in  Horn  v.  Baker, 
ante  p.  10,*  those  vats,  &c.,  which  were  not  fixed  to 

•  In  confirmation  of  this  decision,  see  Clark  v.  Crown- 
sliaw,  3  B.  &  Ad.  804  ;  Coombs  v.  Beaumont,  5  B.  <k  Ad. 
72 ;  Boydell  v.  M'Michael,  1  C.  M.  &  R.  177  ;  3  Tyrwh. 
974  ;  Rufford  v.  Bishop,  5  Russ.  346  ;  Hubbard  v.  Bagshaw, 
4  Sim.  326  ;  Gawan  v.  Barclay,  4  W.  R.  80,  aiUe  p.  2. 
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the  freehold  were  held  to  pass  to  the  assignees,  as 
being  in  the  order  and  disposition  of  the  bank- 
rupt.    So  in  Davis  v,  Jones,  2  B.  &  Al.  165,  cer- 
tain parts  of  a  machine  which  had  been  put  up  by 
the  tenant  during  his  term,  and  which  were  capa- 
ble of  being  removed  without  either  injuring  the 
other  parts  of  the  machine,  or  the  building  (al- 
though they  would  themselves  be  injured),  and 
had  been  usually  valued  between  outgoing  and  in- 
confiing  tenant,  were  held  to  be  the  goods  and 
chattels  of  the  outgoing  tenant,  for  which  he  might 
maintain  trover,  the  Court  of  King's  Bench  being 
of   opinion  thal^  at  least  between  landlord  and 
tenant,  the  question  depended  on  a  conclusion  of 
fact  to  l)e  drawn  from  the  matters  stated  in  the 
case,  and  not  upon  any  point  of  law ;  and  there- 
fore, that  the  jibs  (which  were  certain  uprights 
that  were  placed  in  certain  caps,  or  steps  of  timber 
fixed  into  a  building,  and  which  turned  round  the 
work  in  these  caps  or  steps),  from  their  mode  of 
construction,  were  not  properly  fixtures  at  all,  but 
mere  personal  chattels.     Sunderland  v.  Newton,  3 
Sim.  454 ;  Anthony  v.  Haneya,  8  Bing.  186 ;  Wilt- 
shear  V.  Cottrell,  1  E.  &  B.  674. 

Some  machinery  used  for  manufacturing  pur- 
poses, consisting  of  mules  employed  in  spinning 
cotton,  waS'fixed  by  screws  into  the  floors  of  the 
mill,  whilst  others  were  let  into  the  stone  flooring, 
and  fastened  in  their  places  by  lead  pouied  into 
the  sockets  while  hot,  and  on  a  question  being 
raised  as  to  their  exemption  from  distress  for  rent, 
it  was  held  that  they  never  became  part  of  the 
freehold.  "  They  were  attached  slightly,  so  as  to 
be  capable  of  removal  without  the  least  injury  to 
the  fabric  of  the  building,  or  to  themselves,  and 
the  object  and  purpose  of  the  annexation  was  not 
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to  improve  the  inheritance,  but  merely  to  render 
the  machines  steadier  and  more  capable  of  conve- 
nient use  as  chattels."  Per  Parke,  B.,  in  Hellawell 
V,  Eastwood,  6  Ex.  295.  See  Huntley  v.  Bussell, 
13  Q.  B.  572;  Waterfall  v.  Penistone,  6  E.  &  B. 
876.  Parsons  v.  Hind,  14  W.  K.  860.  But  see 
Longbottom  v.  Berry,  39  L.  J.  N.  S.  Q.  B.  37, 

5  L.  R.  123  ;  Climie  v.  Wood,  3  L.  R.  Ex.  257, 
37  L.  J.  N.  S.  Ex.  158. 

A  cottage  or  farm  building  placed  upon  the  soil 
of  a  rectory,  but  not  fixed  into  the  ground,  and 
intended  at  the  time  of  the  erection  to  be  re- 
movable at  will,  may  be  removed  without  incur- 
ring liability  for  waste  or  dilapidation,  although 
posts  on  which  it  stands  have,  by  the  weight  of 
the  building,  become  imbedded  in  the  ground  to 
the  depth  of  a  foot.  Huntley  v.  Russell,  13  Q.  B. 
572. 

Where  resting  on  Brick  Foundation. — It  should 
seem  therefore  that  if  goods,  or  buildings  are  merely 
placed  and  rest  upon,wiihout  being  let  into  a  brick, 
or  other  foundation,  and  are  capable  of  being  taken 
away  without  injury  to  such  foundation,  they  may 
legally  be  removed,  although  the  foundation  itself 
be  in  a  solid  manner  rendered  part  of  the  freehold, 
and  cannot  be  severed  there-from,  and  were  con- 
structed for  the  express  purpose  of  supporting 
the  superincumbent  weight.  Rex  v.  Otley  (In- 
habs.),  1  B.  &  Ad.  161,  in  which  case  it 
was  held  that  a  wooden  windmill  placed  upon, 
but  not  let  into,  a  brick  foundation,  was  re- 
movable by  a  tenant.  See  Wood  v.  Hewitt,  8 
Q.  B.  918.     So,  in  Wansbrough  v.  Maton,  4  Ad. 

6  E.  884,   6  N.  &  M.   367,*  where  a  wooden 

*  Trover  lies  for  the  conversion  of  such  an  erection, 
though  it  does  not  lie  for  fixtures,  id.  ;  and  see  Mackintosh 
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barn  had  been  erected  on  a  foundation  of  brick 
and  stone,  the  foundation  being  let  into  the 
ground,  but  the  barn  resting  upon  it  by  weight 
alone.  See  Penton  v.  Kobart,  2  East.  88 ;  Filz- 
herbert  v.  Shaw,  1  H.  Bl.  258  ;  Martin  v.  Boe,  7 
E.  &  B.  237,  2G  L.  J.  129.  So,  where  a  tenant 
had  built  upon  part  of  the  land  a  post  wind-raill, 
constructed  upon  cross  traces  laid  upon  brick 
pillars,  but  not  attached,  or  affixed  thereto,  it  was 
held  that  this  wind-mill  was  a  mere  chattel,  and 
not  to  be  considered  as  connected  with  the  land: 
Rex  V.  Londonthorpe,  6  T.  B.  377.  A  granary 
laid  on  a  wooden  foundation,  supported  by  staddles,* 
but  not  attached  to  them,  and  kept  in  its  place  by 
its  own  weight,  is  a  chattel,  and  does  not  pass 
under  the  term  fixtures  in  a  conveyance,  though 
it  might,  if  there  were  other  words  showing  an 
intention  to  pass  chattels,  and  it  appeared  to  be 
comprehended  under  that  term  ;  and  the  removal 
of  it  would  not  support  a  count  for  an  injury  to 
the  reversionary  interest  of  the  plaintiff,  nor  a 
count  in  trover.  Wiltshear  t;.  Cottrell,  1  E  &  B. 
674. 

Brick  buildings  with  brick  foundations  let  into 
the  soil,  erected  for  the  sole  purpose  of  trade,  can- 
not be  removed  by  the  tenant,  although  machinery, 
engines,  vats,  utensils,  with  their  accessaries,  might 
be  removed.  Whitehead  v.  Bennett,  27  L.  J. 
Ch.  474. 

Constructive  Annexation. — This  is  another  spe- 
cies of  annexation,  which  does  not  proi)erly  come 

V.  Trotter,  3  M.  &  W.  184.    See  Culling  v.  Tuffnell,  Bull. 
N.  P.  34  ;  Anthony  v.  Haneys,  8  Bing.  1S6. 

*  Staddles  mean  stone  pillars  mortared  to  a  foundation 
of  brick  and  mortar  let  into  the  earth,  with  stone  caps 
mortared  in  the  pillars. 
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within  those  ah-eady  referred  to,  but  as  they  more 
properly  come  under  the  head  of  heir  and  executor, 
the  cases  on  the  subject  will  be  found  under  that 
title.    Post  p.  36. 

Result  of  the  Gases. — It  follows  from  the  fore- 
going cases,  therefore,  that  wherever  a  chattel  is 
perfectly  connected  with  the  freehold,  either  by 
being  let  into  the  earth  itself,  or  by  being  cemented, 
or  otherwise  pennanently  united  to  some  erection 
previously  attached  to  the  ground,  it  becomes 
part  of  the  freehold  itself,  and  cannot  be  removed 
by  the  tenant,  or  his  representative. 

Tenant  may  make  Erections  Removable. — ^And 
that  a  tenant  may  so  construct  an  erection  he  may 
make,  as  to  avoid  the  application  of  the  above  rule : 
thus,  he  may  erect  barns,  granaries,  sheds,  and 
mills,  upon  blocks,  rollers,  pattens,  pillars,  w 
plates  resting  on  brickwork,  so  as  to  reserve  to 
himself  the  right  of  removal;  unless,  indeed, 
where  the  doctrine  of  constructive  annexation 
arises.     Vide  ante,  p.  12  et  seq.,  poH  36. 

But  these  rules  must  not  be  regarded  as  abso- 
lutely decisive,  especially,  as  is  often  the  case, 
when  the  fastening  of  the  machinery  to  the  build- 
ing is  done  in  order  to  give  it  greater  steadiness, 
and  is  therefore  no  indication  of  attaching  it  per- 
manently to  the  freehold.  In  such  case  it  may^ 
properly  enough,  be  regarded  as  an  indication  of 
an  intention  to  attach  it  permanently  to  the  realty, 
but  it  is  by  no  means  a  sure  test. 

In  determining  whether  a  movable  thing  has  been 
made  by  annexation  a  fixture,  the  character  of  the 
chattel  as  well  as  the  purpose  of  annexation  must 
be  considered. 

It  will  have  been  observed  that  Hex  v.  Otley 
was  a  settlement  case;   Horn  v.  Baker  was  a 
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case  under  the  "  order  and  disposition "  clause 
in  the  Bankruptcy  Act;  Wansbrough  v,  Maton 
was  a  case  of  trover ;  Wiltshire  v.  Oottrell  was 
a  case  between  vendor  and  purchaser;  Mather 
V.  Fraser,  and  Ashbury  Exp.,  and  Longbottom  v. 
Berry,  between  mortgagor  and  mortgagee ;  Beau- 
fort (Duke)  V.  Bates,  between  landlord  and  tenant. 

There  is  another  class  of  cases,  namely,  where  a 
chattel  is  held  firmly  fitted  into  a  hole  prepared 
for  it,  without  any  fastening.  Thus  where  looms 
are  fitted  into  an  iron  hole  in  the  floor,  called  a 
loom-foot.  These,  in  a  case  between  mortgaj^or 
and  mortgagee,  were  held  not  to  be  fixtures.  Kay 
V.  Hutchinson,  23  Beav.  413 ;  Boyd  v.  Sherrock,* 
16  W.  R.  102,  5  L.  R  Eq.  79,  80,  37  L.  J.  Ch. 
146,  17  L.  T.  197.  But  see  Daglish  Exp.,  21  W. 
B.  893,  29  L.  J.  168. 

Whether  an  article  has  been  so  affixed  or  at- 
tached to  the  freehold  as  to  become  parcel  of  it, 
is  a  question  of  fact,  depending  on  the  circum- 
stances of  each  case,  particularly  with  reference 
to  the  mode  of  annexation  to  the  soil,  or  fabric  of 
the  house,  and  the  extent  to  which  it  is  united  to 
them,  whether  it  can  easily  be  removed,  integre 
salve  et  commode,  or  not,  without  injury  to  the 
house  or  building,  and  also  with  reference  to  the 
object  and  purpose  of  the  annexation,  whether  it 
was  for  a  permanent  and  substantial  improvement, 
— in  the  language  of  the  civil  law,  perpetui  tisHs 
catisd,  or  in  that  of  the  Tear  Book,  pur  un  profit 
del  inheritance — or  merely  for  a  temporary  purpose, 
or  the  more  complete  enjoyment,  and  use  of  it  as 
a  chattel.  Hellawell  v.  Eastwood,  6  Ex.  312.  But 
see  Longbottom  v.  Berry,  6  L.  B.  Q.  B.  123,  39  L. 
J.  N.  S.  37. 

*  See  ante  p.  9. 

B  , 
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In  Parsons  v.  Hind,  the  declaration  was  for 
breaking  and  entering  the  plaintiffs  premises,  and 
the  conversion  of  his  goods. 

Verdict  for  the  plaintiff,  £3  on  first  count,  £50 
damages  on  the  second. 

A  rule  nisi  was  obtained  to  reduce  the  damages 
by  £50,  on  the  ground  that  the  property  in  the 
hydraulic  press  never  vested  in  the  plaintiff,  but 
continued  in  the  defendants  until  the  time  of  the 
removal. 

The  facts  of  the  case  were  as  follow :  —  The 
plaintiff,  the  owner  of  a  factory  in  Nottingham, 
on  July  28,  1863,  contracted  to  sell  it  to  two  per- 
sons named  King  and  Ellis,  who  entered  into 
possession  of  the  factory,  but  there  was  no  convey- 
ance and  no  payment  of  the  purchase-money. 
On  June  5,  1865,  King  and  Ellis  were  adjudicated 
bankrupts.  The  assignees  elected  not  to  adopt  their 
contract  to  purchase  the  factory.  The  effects  of 
King  and  Ellis  were,  by  order  of  the  assignees, 
sold  by  auction  ;  but  the  hydraulic  press,  which  is 
the  subject  of  the  present  action,  was  not  sold. 
Subsequently  to  the  action,  Henry  Hind,  one  of  the 
defendants,  bought  the  press  from  the  auctioneer 
for  £35.  The  plaintiff  refused  to  allow  the  press 
to  be  removed,  on  the  ground  that  it  was  so  fixed 
as  to  be  a  part  of  the  freehold,  and  that  the  pro- 
perty in  it  had  never  vested  in  the  assignees  in 
bankruptcy.  The  three  defendants  thereupon 
broke  into  the  factory,  and  removed  the  press. 

Blackburn,  J.,  in  delivering  judgment,  said, 
"  We  think  that  the  press  in  question  was  clearly 
a  chattel.  In  the  case  of  things  built  into  the 
wall  of  the  freehold,  it  is  often  doubtful  whether 
or  not  they  become  a  part  of  the  freehold.  It  is 
certain,  of  course,  that  bricks  and  such  like  things, 
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which  are  brought  on  a  wall  and  there  fixed,  be- 
come a  part  of  the  freehold.  It  is  equally  certain 
that  mere  movables  which  are  fixed  to  the  freehold 
for  convenience  do  not  become  a  part  of  the  free- 
hold But  there  are  also  the  intermediate  cases, 
which  are  not  so  clear,  and  about  which  the  dis- 
tinction is  often  fine.  There  are  generally  three 
classes — ^first,  those  cases  where  a  chattel  still 
remains  a  chattel,  being  merely  fixed  for  con- 
venience, like  the  clock  in  court,  which,  though 
firmly  fixed,  and  though,  probably,  it  could  not  be 
moved  without  disturbing  the  plaster,  yet  no  one 
could  doubt  that  it  remains  a  chattel,  and  does  not 
become  a  part  of  the  freehold.  Then  there  is 
another  class  where  chattels  are  fixed  for  the 
better  enjoyment  of  the  freehold,  but  subject  to  a 
right  to  remove  them.  These  are  what  are 
generally  called  fixtures.  Then  there  is  a  third 
class,  where  chattels  are  fixed  to  the  freehold,  and 
which  caimot  be  removed.  The  second  class  must 
l)e  removed  in  a  reasonable  time ;  and  unless  we 
had  thought  that  the  press  in  question  belonged 
to  the  first  class,  we  should  have  had  to  decide 
whether  the  reasonable  time  for  removal  had  not 
elapsed,  but  we  do  think  that  the  press  remains  a 
mere  chattel.  Hellawell  v.  Eastwood  gives  the 
two  guiding-points  to  determine  whether  or  not  the 
article  remains  a  chattel.  Nevertheless  the  ques- 
tion must  always  be  one  of  more  or  less.  The 
guiding-points  in  Hellawell  v.  Eastwood  are  these 
— 1.  The  mode  of  annexation,  and  how  much  ;  2. 
The  object  and  purpose  of  the  annexation.  Under 
the  second  point  the  question  is  whether  the  chattel 
is  annexed,  perpetui  usm  causa,  for  the  improve- 
ment of  the  freehold,  or  whether  the  annexation 
is  merely  for  the  sake  of  the  better  enjoyment  of 
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the  chattel  ?    The  second  point  is  of  almost  as 
great  importance  as  the  first  point,  viz.,  the  degree 
of  fastening.     I  find  that  in  the  case  of  Lancas- 
ter V.  Eve,  6  0.  B.  N.  S.  717,  where  cei-tain  piles 
had  been  fixed  in  a  navigable  river,  Mr  Justice 
Williams  says,  *  No  doubt  the  maxim  "  Quicqutd 
plxxntatur  solo,  solo  cedit,''  is  well  established  ;  the 
only  question  is,  What  is  meant  by  it  ?   It  is  clear 
the  mere  putting  a  chattel  into  the  soil  by  another 
cannot  alter  the  ownership  of  the  chattel.     To 
apply  the  maxim,  there  must  be  such  a  fixing  to 
the  soil  as  reasonably  to  lead  to  the  inference  that 
it  was  intended  to  be  incorporated  with  the  soil.' 
The  language  here  would  seem  to  show  that  it  is 
of  very  great  importance,  where  a  thing  is  planted 
in  the  soil  so  that  it  becomes  part  of  it,  to  see 
what  is  the  object  with  which  the  thing  has  been 
so  attached  to  the  soil.    If  it  is  attached  to  im- 
prove the  soil,  then  even  if  there  is  a  right  to 
remove  it,  it  becomes  a  part  of  the  premises.    So 
in  Eeg.  v.  Lee,  14  W.  E.  311,  most  of  the  things  in 
question  were  necessary  for  the  gas-works.     The 
object  was  to  improve  the  premises,  and  there  was 
the  intention  to  incorporate  the  things  with  the 
freehold.    Again,  in  Martin  v.  Eoe,  7  E.  &  B. 
248,  Lord  Campbell   applies  the  same   test   of 
intention.     He  says,  'When,  however,  the  cases 
between  executor  of  tenants  for  life  and  remainder- 
men are  looked  into,  they  will  be  found  to  turn 
each  on  its  peculiar  circumstances — the  character, 
the  use,  the  mode  of  attachment,  the  facility  of 
severance,  the  injury  to  the  freehold  by  severance. 
In  regard  to  an  ecclesiastical  benefice,  the  charac- 
ter and  object  of  the  building  to  which  the  chattel 
is   attached   seem  of  very  great  consequence  in 
determining  whether  there  was  any  intention  to 
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separate  it  permanently  and  irrevocably  from  the 
personal  estate.  Here  there  is  an  erection  in  itself 
purely  a  matter  of  luxury  and  ornament,  which  the 
testator  might  have  pulled  down,  but  which  he 
probably  wished  to  enjoy  as  long  as  he  lived,  and 
therefore  did  not  remove.  To  this,  and  for  the  pur- 
pose of  completing  that  luxurious  and  ornamental 
creation,  a  chattel  is  so  attached  that  it  may  be 
detached  without  injury  to  the  freehold.  We 
think  that  the  inference  is,  that  it  never  ceased  to 
be  a  chattel  during  the  testator's  life,  and  that  it 
continued  to  be  so  at  the  moment  of  his  death, 
and  therefore  passed,  as  part  of  the  personal  estate, 
to  the  executors.'  Lord  Campbell,  therefore,  in 
considering  whether  the  mortar  made  the  chattel 
a  part  of  the  freehold,  looks  at  the  object  with 
which  the  chattel  was  fixed  with  mortar.  Could 
one  reasonably  infer,  as  Williams^  J.,  says  in 
Lancaster  v.  Eve,  an  intention  to  incorporate  the 
chattel  with  the  freehold  ?  Now,  apply  the  rule 
laid  down  in  these  cases  to  the  present  case.  It 
appears  that  there  was  some  fixing  with  mortar, 
but  not  much.  The  press  itself  was  great  and 
bulky  ;  hence,  whether  or  not  it  was  mortared 
down,  the  joists  would  have  had  to  be  removed  in 
order  to  apply  machinery  sufficiently  strong  to 
move  it,  so  the  removal  of  the  joists  is  not  very 
important ;  and  we  have  seen  mere  annexation  is 
not  enough ;  but  after  it  has  been  seen  how  much 
annexation  there  is,  we  must  see  what  is  the  object 
of  the  annexation.  Now  the  object,  it  seems  to  us, 
was  not  to  improve  the  premises,  nor  was  the  press 
in  question  essential  to  the  carrying  on  of  the 
factory-works,  like  most  of  the  things  in  the  gas- 
work  case,  Keg.  v.  Lee ;  nor  was  it  a  thing  like  a 
fireplace,  but  a  machine  brought  into  the  factory 
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for  convenience,  just  like  an  ordinary  table.  There- 
fore we  think  the  mortaring  did  not  make  the  press 
a  part  of  the  factory.  It  was  not  a  part  of  the  free- 
hold, therefore  the  property  of  the  press  was  in  the 
assignees."     14  W.  E.  860. 

Exceptions  to  General  Rule. — Upon  the  general 
rule,   Quicquid  plantatur  solo,  solo  cedit,   many 
exceptions   have  been  engrafted.      The   question 
consequently  suggests  itself,  what  particular  rules 
or  exceptions   regulate   the  right  of  removal  be- 
tween persons  standing  in  different  relative  posi- 
tions towards  each  other,  in  respect  to  the  premises 
to  which  the  goods  have  been  united  ?     It  has 
been  stated  tlmt  whenever  anything  is  affixed  to 
the  freehold,  neither  the  party  annexing  it,  nor  his 
personal  representative,  can  ever  again   sever  it, 
without  the  consent  of  the  reversioner;  the  pro- 
perty, by  being  annexed  to  the  land,  immediately 
becomes  that  of  the  freeholder,  and  the  tenant,  by 
making  it  a  part  of  the  freehold,  is  considered  to 
abandon  all  future  right  to  it,  so  that  it  would  be 
waste  in  him  to  remove  it  afterwards  ;  it  therefore 
falls  in  with  the  term,  and  comes  to  the  reversioner 
as  part  of  the  land.     Herlakenden*s  case,  Co.  Kep. 
pt.  iv.  p.  61,  Co.  Litt.  53;  Cooke's  case,  Moore,  177, 
315,  fol.  ed.  ;  Darcy  (Lord)  v.  Askwith,  Hob.  234. 

It  has  been  elsewhere  shown  that  any  real 
affixing  of  a  chattel  to  the  freehold,  even  by  nails 
or  screws,  suffices  of  itself  to  give  the  article  so 
affixed  the  character  of  a  fixture;  it  follows,  there- 
fore, that  the  consideration  of  or  inquiry  into  the 
object  and  purpose  of  the  annexation  is  with  a 
view  of  depriving  it  of  that  character  and  taking 
it  out  of  the  general  rule,  and  thus  forming  an 
exception  to  it.  It  is  not,  however,  as  we  have 
elsewhere  shown,  absolutely  necessary,  in  order  to 
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give  the  character  of  a  fixture  to  a  chattel,  that 
it  should  be  actually  annexed  to  the  freehold.  The 
purpose  and  design  of  a  thing  may  stamp  it  with 
the  character  of  a  fixture  as  being  part  of  a  fixed 
whole,  as  in  the  cases  of  the  rollers  of  a  mill  and 
the  mill-stone,  and  sculpture,  as  in  the  case  of 
DEyncourt  v.  Gregoiy,  15  W.  R 186,  3  L.  R.  Eq. 
382,  36  L.  J.  Oh.  107.  In  some  cases  very  slight 
annexation  may  enable  us  to  ascertain  whether  the 
chattel  is  a  fixture  or  not.  When  the  object,  pur- 
pose, or  design  of  the  annexation  is  spoken  of,  we 
must  guard  against  the  supposition  that  we  mean 
the  object  or  design  of  making  it,  or  not  making  it, 
a  fixture  in  the  strict  legal  sense.  The  purport  of 
the  inquiry  is  to  ascertain  the  design  of  the  an- 
nexation as  a  matter  of  fact ;  in  other  words,  to 
ascertain  the  extent  to  which  the  chattel  predomi- 
nates over  the  fixture,  or  the  fixture  over  the 
chattel,  and  make  it,  in  fact,  removable  or  irremov- 
able, and  thus  ascertain  the  degree  of  durability 
or  permanence  of  the  annexation.  This,  no  doubt, 
will  de{)end,  to  a  great  extent,  upon  the  amount 
and  nature  of  the  physical  means  employed,  which 
may  be  of  such  a  character  as  to  predominate  over 
any  inference  to  be  drawn  from  the  nature  of  the 
article.  Where  the  article  is  permanently  incor- 
])orated  with  the  freehold,  there  can  be  no  doubt. 
In  D'Eyncourt  v.  Gregory,  supra,  kneeling  figures 
on  the  staircase,  which  rested  by  their  own  weight 
upon  solid  bases  prepared  for  tliem ;  and  sculptured 
marble  vases,  which  were  placed  as  ornaments  to  a 
cedar  staircase,  resting  by  their  own  weight,  with- 
out cement,  upon  solid  brick  bases  enclosed  in 
cedar,  with  a  moulding  of  cedar  running  round 
the  bases  of  the  vases  to  conceal  the  brickwork,  so 
that  they  could  not  be  lifted  without  first  removing 
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the  moulding;  carved  lions  which   adorned  the 
front  of  the  house,  not  fixed  by  cement  or  any- 
thing, but  resting  by  their  own  weight  in  the 
positions  originally  designed  for  them,  were  held 
to  be  fixtures,  on  the  ground  that  it  did  not  depend 
upon  whether  any  cement  was  used  for  fixing  the 
articles,  or  whether  they  rest  by  their  own  weight, 
but  upon  whether  they  are  strictly  and  properly 
part  of  the  architectural  design  of  the  hall  and 
staircase,  and  put  in  there  as  such,  as  distinguished 
from   mere    ornaments   to  be  thereafter   added. 
With  regard  to  the  tapestry,  Lord  Eomilly  said,  "  It 
is  clear  that  the  testator  could  not  have  disposed 
of  paper  affixed  to  the  walls,  nor  if  he  had  used 
silk  for  the  purpose  of  covering  them  could  he 
have   removed  it ;   nor  could  he  have  removed 
panelling;   nor   if    he  had  caused   them    to  be 
painted  in  fresco   could   he   have  removed  the 
paintings.     I  think,  also,  if  he  had  caused  the 
panels  to  be  painted,  he  could  not  have  removed 
the  paintings  any  more  than  if  he  had  put  in 
panels  already  painted.     Though  the  description 
of  the  mode  of  attachment  does  not  show  the 
tapestry  to  have  been  inseparably  fixed  to  the  wall, 
still  I  think  that  it  must  be  treated  as  part  of  the 
wall  itself.    The  tapestries  were  kept  in  their  places 
by  mouldings  and  headings  fastened  into  the  walls 
by  screws.     These  mouldings  could  be  removed, 
and   the   tapestiy  removed   and   the   mouldings 
screwed  on  again,  but  the  removal  would  leave  a 
gap,  and  would  require  to  be  filled  up  with  some- 
thing.    A  portrait  of  Lady  Williams  was  also 
similarly  fixed.     This  portrait,  as  well  as  a  carved 
and  gilt  frame  filled  with  satin,  come  within  the 
same  class." 

The  exceptions  that  have  been  engrafted  upon 
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the  general  rule  have  reference,  therefore,  to  the 
purpose  and  object  for  which  the  article  has  been 
annexed.    Parsons  v.  Hind,  ante  p.  17.* 

Ist,  In  favour  of  trade;f  2dly,  of  dgrictcUure; 
3dly,  of  ornament  and  convenience ;  or,  4thly,  of 
general  improvement  of  the  estate.  U|K)n  these 
grounds  generally  the  courts  have  upheld  the 
doctrine  of  property  in  fixtures ;  but  they  are  not 
the  only  considerations  on  which  the  question  has 
turned. 

Custom. — ^For  we  find  that  custom,  as  in  Culling 
V.  Tuffnal,  Bull.  N.  P.  »4;t  see  Lord  Ellen- 
borough! s  observations,  ante^.  12 ;  Lawton  v.  Law- 
ton,  3  Atk.  15  n. ;  Davis  v.  Jones,  2  B.  &  Aid. 
165 ;  and  see  Watherell  v.  Howells,  1  Cam  ph. 
227 ;  Trappes  v.  Barter,  2  C.  &  M.  153 ;  3  Tyrwh. 
603;  Went.  Off.  Exrs.  61. 

Nature  of  Fixture. — The  nature  of  the  article 
affixed:  see  Lawton  v.  Lawton,  3  Atk.  14;  and 
see  Thresher  v.  East  L.  W.  W.  Co.,  2  B.  &  C. 
608. 

Intention, — The  intention  of  the  party  in  attach- 
ing  to  the  freehold,  as  in  Lawton  v.  Lawton, 
supra;  Salmon  v,  Lawton,  1  H.  BL  259  n. ;  see 
Buckland  v.  Butterfield,  2  B.  &  B.  56 ;  Hellawell 
v.  Eastwood,  6  Ex.  295 ;  Lancaster  v.  Eve,  6  C. 
B.  N.  S.  720 ;  Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115 ;  Fisher  v.  Dixon,  12  CI.  &  Fin.  H.  L.  Cases, 

•  The  question  is,  whether  the  chattel  is  annexed, 
perpetui  usAs  catud,  for  the  improvement  of  the  freehold, 
or  for  the  better  enjoyment  of  the  chattel  Parsons  v. 
Hind,  sup, 

t  The  rule  of  relaxation  in  favour  of  trade  does  not 
apply  where  the  chattels  have  been  affixed  by  the  free- 
holder.    Mather  v.  Eraser,  2  K.  &  J.  536,  post  p.  46. 

X  The  authority  of  this  case  has  been  much  shaken, 
if  not  overruled.     See  Fisher  v,  Dixon,  p.  43. 
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312  ;  Parsons  v.  Hind,  sup.  See  Climie  v.  Wood, 
8  L.  E.  257,  37  L.  J.  N.  S.  Ex.  158,  4  L.  R.  Ex. 
328 :  Lon<rbottoni  v.  Berry,  5  L.  E.  Q.  B.  123, 
39  L.  J.  N.  S.  37 ;  Potter  v:  Cromwell,  40  N.  Y. 
287,  Court  of  Ap.  Amew  post. 

The  inquiry  is  whether  the  chattel  is  so  attached 
as  that  it  can  be  presumed  that  it  was  not  in- 
tended to  be  separated  by  the  person  who  fixed  it. 
See  Parsons  v.  Hind,  14  W.  E.  860 ;  Ee<5.  v.  Lee, 
ib.  311 ;  Martin  v.  Roe,  ante  p.  20. 

There    are  some    diflBculties  in   applying    the 
])rincip]e  of  intention  or  purpose.     One  of  them 
has  however  been  removed  in  the  case  of  Fisher 
V.  Dixon,  12  Clark  &  Fin.  329,  which  has  over- 
ruled the  case  of  the  cider-mill.     In  the  former 
case,  the  oivner  of  land,  for  the  more  beneficial  en- 
joyment of  the  land,  erected  upon  and  fixed  to  the 
freehold  certain  machinery;  it  was  held  that  such 
machinery  belonged  to  the  heir,  and  not  to  the 
executor.     By  this  case,  then,  the  principle  which, 
as    regards   machinery,   would   make   only  those 
articles  fixtures   which  were  intended  to  develop 
the  resources  of  the  land,  is  exploded.     See  post 
p.   40.      The   question   of   intention    or  purpose 
of  the  annexation  must  be  determined  by  a  con- 
sideration of   the  character   and   general  use  of 
not  only  the  immovable,  but  also  of  the  movable 
or  chattel  ;  for  although  it  is  true  that  sometimes 
the  one,  sometimes  the  other,  will  form  the  lead- 
ing or  guiding  feature,  yet  in  solving  the  ques- 
tion we  must  be  guided  by  the  object  and  char- 
acter of  the  two  combined.     Those  things,  then, 
which  are  adapted  to  the  general  nature,  object, 
design,  and  purpose  of  a  permanent  structure,  are 
presumably  annexed  with  a  view  to  the  ol)ject 
and  design  with  which  such  structure  is  erected. 


OTHER  CONSIDERATIONS.  27 

and  become  removable  or  irremovable  accordingly. 
If  machinery  is  erected  in  a  mill  or  manufactory 
which  is  adapted  to  the  particular  manufactory 
carried  on  there,  it  is  presumably  erected  with  a 
view  to  its  permanence  rather  than  its  temporary 
or  occasional  use ;  but  if  it  is  not  capable  of  being 
so  applied,  it  will  be  regarded  as  removable  because 
of  its  temporary  character.  So  it  is  with  regard 
to  a  dwelling-house  and  chattels  adapted  thereto ; 
the  things  annexed  must  be  regarded  with  a  view 
to  the  building  and  its  use.  These  observations 
do  not,  of  course,  apply  to  those  cases  where 
special  exceptions  are  ingrafted  upon  the  general 
rule. 

The  contract  of  the  parties,  too,  may  be  useful 
in  solving  a  difficulty.  Diimerque  v.  Ramsey,  10 
W.  R.  844 ;  Brearley  v.  Cox,  4  Zab.  287,  Amer. 

Considerable  force  not  required, — Wilde  v. 
Waters  shows  that  it  is  not  necessary,  in  order 
to  make  a  thing  a  fixture,  that  very  considerable 
force  is  necessary  to  disengage  it.  Everything  is 
removable.     It  is  in  all  cases  a  question  of  degree. 

Injury. — Injury  to  the  freehold  in  case  of  i-e- 
moval :  21  H.  7,  26  ;  Cooke  v,  Humphrey,  supra ; 
Lawton  v.  Lawton,  pp.  25,  41 ;  Dudley  v.  Warde, 
1  Arab.  113 ;  Davis  v,  Jones,  p.  13 ;  Avery  v. 
Cheslyn,  3  Ad.  &  E.  75 ;  Hellawell  v.  Eastwood, 
6  Ex.  295.  See  Wood  v.  Hewett,  8  Q.  B.  913 ; 
Lancaster  v.  Eve,  5  C,  B.  N.  S.  717 ;  Parsons  v. 
Hind,  pp.  17,  51. 

Advantage  to  Estate. — The  advantages  deriv- 
able to  the  estate :  Lawton  v.  Lawton,  supra ; 
Dudley  v.  Warde,  supra  ;  Lawton  v.  Salmon,  p.  42. 
See  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115.  All 
these  subjects  have  been  respectively  relied  on  as 
affording  guiding  criteria  for  solving  questions 
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with  regard  to  fixtures,  so  that  these  matters 
will  have  more  influeQce  on  the  decision  thaa 
the  particular  mode  in  which  the  article  is 
affixed  to  the  freehold,  and  the  old  rule,  Quicquid 
plantatur  solo,  solo  cedit,  will  be  of  but  slight 
importance. 

It  was  adjudged  in  C.  P.  that  waste  might 
be  committed  with  regard  to  glass  annexed  to 
windows,  for  it  is  parcel  of  the  house,  and  shall 
descend  as  parcel  of  the  inheritance  to  the  heir, 
and  that  the  executojr  shall  not  have  them ;  and 
although  the  lessee  himself,  at  his  own  cost, 
put  the  glass  in  the  windows,  yet  it  being  once 
parcel  of  the  house,  he  could  not  take  it  away  or 
waste  it,  but  he  should  be  punished  in  waste ;  and 
upon  error  brought  in  B.  E.,  the  judgment  was 
affirmed.  Herlakenden*s  case,  Co.  E.  pt.  iv.  p.  63, 
nota  ;  also  inter  Warner  v,  Fleetwood,  in  0.  B.,  it 
was  resolved,  per  totam  curiam,  that  glass  annexed 
to  windows  by  nails,  or  in  any  other  manner  by  the 
lessor  or  by  the  lessee,  could  not  be  removed  by 
the  lessee,  for  without  glass  it  is  no  perfect  house, 
and  by  lease  or  grant  of  the  house  it  should  pass 
as  parcel  thereof,  and  that  the  heir  should  have 
it,  and  not  the  executor ;  and  peradventure  great 
part  of  the  cost  of  the  house  consists  of  glass, 
which,  if  they  be  open  to  tempests  and  rain,  waste 
and  putrefaction  of  the  timber  of  the  house  would 
follow,  ib,  63. 

Whether  Chattel  has  become  Property  of  Free- 
holder.— Whether  in  any  given  instance  a  chattel 
annexed  to  the  freehold  has  become  the  property 
of  the  freeholder,  is  a  question  for  the  jury,  who 
may  infer  from  user  and  other  circumstances  an 
agreement,  when  the  chattel  was  annexed,  that  its 
owner  should  have  liberty  to  take  it  away  again, 
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using  it  in  the  meantime.     See  Wood  v.  Hewitt, 
8  Q.  B.  913  ;  Lancaster  v.  Eve,  supra, 

Few  decisions,  therefore,  can  be  considered 
absolute  authorities  in  other  instances,  even  of 
fixtures  of  a  similar  denomination.  Every  case 
of  this  sort  must  depend  upon  its  own  special 
and  peculiar  circumstances.  Per  Dallas^  C.  J., 
Buckland  v.  Butterfield,  2  B.  &  B.  58.  See  Par- 
sons V.  Hind,  ante  p.  18. 
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SECTION  I. 


Of  the  Right  to  Fixtures  as  between  Executor  and  Heir  of 

Tenant  in  Fee, 


Between  whom  Questions  arise — Heir  and  Executor — Tenant 
for  Life  or  in  Tail  and  Remainder  or  Reversioner — Land- 
lord and  Tenant — Exceptions  confined  to  Trade — Agricul- 
ture— Ornament — Ancient  Rule — Wliat  goes  to  Heir — 
Erections  in  Cotton  and  other  Mills — Pales,  Posts,  and 
Rails — Furnace,  Doors,  Locks,  Glass  Windows — Table 
Dormants,  <Jhc. — Furnaces,  Vats  in  Brewhouse  or  Dye- 
house — Millstones — Mill — Coppers,  Leads — Pictures  and 
Looking-glasses — Dung — Constructive  A  nnexations —  Tim- 
ber Waggotu — Cover  of  Well — Bucket — Millstone — Keys, 
Locks,  <hc, — Sails  of  a  Windmill — Windows — Growing 
Trees,  Fruit,  and  Grass, 

Between  lohom  Questions  arise,  — "  Questions 
respecting  the  right  to  what  are  ordinarily  called 
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fixtures  principally  arise  between  three  classes  of 
persons." 

Ist,  Heir  and  Executor. — ''  Between  diflferent 
descriptions  of  representatives  of  the  same  owner 
of  the  inheritance,  viz.,  between  his  heir  and 
executor.  In  this  first  case,  i.e.,  as  between  heir 
and  executor,  the  rule  obtains  with  the  most 
rigour  in  favour  of  the  inheritance,  and  against 
the  right  to  disannex  therefrom,  and,  to  consider 
as  a  jiei-sonal  chattel  anything  wliich  has  been 
affixed  thereto."     Elvves  v.  Maw,  post  p.  86. 

It  is  to  be  observed  that  the  case  of  heir  and 
executor,  and  mortgagor  and  mortgagee,  have  been 
treated  as  identical.  See  Olimie  v.  Wood,  4  L.  R. 
Ex.  328 ;  Mather  v.  Eraser,  2  K  &  J.  Ch.  536, 
W.  R.  Ch. 

2dli/,  Tenant  for  Life  or  in  Tail,  and  Remain- 
der-man or  Reversioner, — **  Between  the  executors 
of  tenant  for  life  or  in  tail,  and  the  remainder- 
man or  reversioner,  in  which  case  the  right  to 
fixtures  is  considered  moie  favourably  for  exe- 
cutors than  in  the  preceding  case  between  heir 
and  executor."    Elwes  v.  ^(iw,post  p.  86. 

3dly,  Landlord  and  Tenant — '*  That  in  whicli 
the  greatest  latitude  and  indulgence  have  always 
been  allowed  in  favour  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels, 
as  against  the  claim  in  respect  of  freehold  or 
inheritance,  is  the  case  between  landlord  and 
tenant."  See  Lord  Ellenborough  in  Elwes  v.  Maw, 
3  East,  51 ;  Lawton  v.  Salmon,  1  H.  Bl.  260  m 
notis.  And  see  Lord  Kenyon  in  Penton  v,  Eobart, 
2  East,  90,  9L 

The  law,  however,  which  applies  between  land- 
lord and  tenant  does  not  apply  to  the  case  of 
an  owner  annexing  fixtures  to  his  own  freehold. 
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Fisher  v,  Dixon,  12  01.  &  Fin.  H.  of.  L.  312 ;  Lon^- 
bottom  V.  Berry,  39  L.  J.  N.  S.  203,  37,  5  Q.  B. 
123,  22  L.  T.  385.     See  post  pp.  43-46. 

Exceptions  confined  to  Trade,  &c. — It  would 
seem  that,  although  other  circumstances  have  been 
relied  on  to  extend  the  exceptions  in  favour  of 
the  right  of  the  party  who  has  set  up  fixtures, 
or  his  representatives,  to  remove  them,  yet  there 
is  a  strong  feeling  evinced  not  to  relax  the  old 
rule  of  law  beyond  the  three  classes  of  cases  re- 
ferred to  in  the  preceding  chapter,  viz.,  for  the 
purposes  of  trade,  of  agriculture,  of  ornament  and 
convenience,  at  least  as  regards  the  heir  and  exe- 
cutor, and  tenant  for  life  or  in  tail  and  remainder- 
man or  reversioner. 

It  is  proposed  to  consider  the  subject  under 
these  divisions,  and  with  reference  to  the  three 
classes  of  persons,  in  the  order  in  which  they  are 
above  set  forth,  being  that  in  which  they  are 
enumerated  by  the  Chief- Justice  Lord  EUen^ 
borotcgk  in  his  elaborate  and  important  judgment 
in  Elwes  v.  Maw,  post  p.  86.  This  will  be  found 
to  be  the  most  convenient  course,  because,  as 
greater  latitude  and  indulgence  have  always  been 
allowed  in  questions  arising  between  landlord  and 
tenant  than  in  those  between  heir  and  executor, 
or  tenant  for  life  or  in  tail  and  remainder-man  or 
reversioner,  so  the  decisions  by  which' the  privi- 
lege of  removing  fixtures  is  established  between 
the  two  latter  classes  of  persons  may,  a  fortiori, 
be  considered  as  authorities  in  cases  between 
landlord  and  tenant,  although  the  converse  be 
not  true. 

The  question  which  it  is  proposed  first  to  dis- 
cuss is.  If  a  tenant  in  fee  annex  a  personal  chattel 
to  the  soil,  does  the  right  of  property  in  such 
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chattel,  after  his  decease,  vest  ia  his  personal 
representative,  or  in  the  heir  who  takes  the  in- 
heritance in  the  land  ?  Secondly,  the  exceptions 
engrafted  on  the  general  rule  in  favour  of  fixtures 
set  up  for  trade,  and  those  set  up  for  ornament 
and  convenience,  or  domestic  use. 

The  Ancient  Rule. — It  will  be  seen  upon  a 
review  of  the  ancient  authorities  on  this  subject, 
that  the  principle  to  be  collected  from  them  is, 
that  the  executor  of  the  tenant  for  life  was  not 
entitled,  as  against  the  heir  of  the  inheritance,  to 
remove  anything  connected  with  the  freehold  ;  the 
rule  being,  Quicquid  plantatur  solo,  solo  cedit 

The  rule  in  this  relation  is,  that  nothing  which 
was  erected  for  the  permanent  use  and  advantage 
of  the  land,  and  which  at  the  time  of  its  erection 
was  intended  to  remain  permanently  upon  or 
attached  to  the  soil  can  ever  be  removed  by  the 
executor. 

What  goes  to  Heir. — And  accordingly  it  is  laid 
down,  that  goods  and  chattels  annexed  to  the 
freehold  go  to  the  heir,  and  not  to  the  executor 
or  administrator.  Com.  Dig.,  tit.  Biens  (B.),  21 
H.  7,  26,  Co.  Rep.,  pt.  iv.  p.  64  a ;  unless  they  can 
be  removed  or  severed  without  prejudice  to  the 
inheritance.  Eol.  Abr.  818 ;  Went.  Off.  Exr.  62 
86 ;  Bac.  Abr.  tit.  Exors.  &c.  (H.)  7  ed. 

All  the  Erections  connected  ivith  a  Cotton  Fac- 
tory and  other  Mills  impelled  by  water-power, 
including  the  dams,  water-wheels,  and  gearing  and 
machinery  fastened  to  the  ground  or  buildings, 
are  prima  facie  a  part  of  the  realty,  and  descend  to 
the  heir-at-law  of  the  owner  upon  his  death,  and 
do  not  pass  to  the  executors  or  administrators,  as 
part  of  his  personal  estate.  Buckley  v,  Buckley, 
11  Barb.  43,  Sup.  Ct.  St.  of  N.Y. 

0 
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Pales  J  Posts,  Bails. — So  pales,  posts,  and  rails 
for  an  enclosure  go  to  the  heir.  12  H.  7,  26  h ;_ 
Com.  Dig.,  ante  p.  33. 

Furnace, — So  if  a  furnace  be  erected  in  the 
middle  of  the  floor,  although  it  does  not  depend 
on  any  wall.  21  H.  7,  26,  27 ;  Keilwa.  883 ;  22 
H.  7.  See20H.  7, 13,24;  21H.  7,  27;  Dayt;. 
Austin,  Owen,  70,  71 ;  Went.  Off.  Exr.  61 ;  Wood 
V.  Smith,  Cro.  Jac.  129. 

DoorSy  Locks,  Glass,  &c. — The  doors  and  locks 
of  a  house,  and  glass  in  a  window,  go  to  the  heir, 
Com,  Dig.  Biens  (B.) ;  albeit  the  executor  have 
a  lease  of  the  house,  and  by  that  means  have  the 
house  also. 

But  if  the  glass  be  from  the  windows,  or  there 
be  wainscot  loose,  or  doors  more  than  are  used 
that  are  not  hanging,  or  the  like,  these  things 
shall  go  to  the  executor  or  administrator.  Shep. 
Touch.  469,  470. 

Windows,  whether  of  glass  or  otherwise.  Bac. 
Abr.  tit.  Bxrs.  &c.  (H.),  7th  ed. ;  and  fisee  ante  p. 
29>,  post  ^.  111. 

Windows,  door-frames,  and  the  like,  found  in  a 
house  which  was  then  in  the  course  of  being  built, 
though  not  at  the  time  fixed  in  their  proper  places, 
were  held  in  Scotland  to  be  fixtures  by  destina- 
tion, and  to  go  to  the  heir.  Johnstone  v.  Dobie, 
Moir,  5443. 

Table  Dormants,  &c. — So  the  heir  shall  have 
table  dormants,  leads,  mangers,  millstones,  anvils, 
door-keys,  locks,  glass  window,  &c.  Godolp.  pt.  2, 
c.  14,  s.  1. 

Furnaces,  Vats. — So  furnaces,  vats  in  a  brew- 
house  or  dyehouse,  if  fixed  to  the  fi*eehoId;  but 
it  is  said  that  vats  and  furnaces  fixed  in  a  brew- 
house  or  dyehouse  by  the  lessee  shall  go  to  the 
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executor  or  administrator,  but  if  fixed  by  the  ten- 
ant in  fee,  the  heir  shall  have  them.  Noy's  Max. 
50;  Shep.  Touch.  470;  Went.  Off.  Exr.  57«; 
Will.  Exrs.  149-151. 

Millstones. — So  millstones  fixed  to  a  mill  go  to 
the  heir.    Com.  Dig.  tit,  Biens  (B.). 

Mill. — ^Water-wheels,  millstones,  bolting  ap- 
paratus, &c.  of  a  grist-mill,  being  not  only  con- 
venient but  essential  to  proper  enjoyment  of  the 
inheritance,  pass  to  the  heir  as  pai*t  of  the  freehold. 
House  V.  House,  10  Paige,  158,  Amer. 

Coppers,  Leads,  dkc. — The  same  law  of  cop{)er8, 
leads,  vats  for  dyers  and  brewers,  saltpans  set  up 
in  wych-houses,  benches,  wainscots ;  for  these,  being 
fixed  to  the  freehold,  are  not  chattels,  but  parcel 
of  the  freehold.  Went.  Off.  Exr.  62 ;  Herlaken- 
den's  Co.  Rep.  pt.  iv.  pp.  63,  64 ;  Lawton  v.  Law- 
ton,  3  Atk.  16 ;  Bac.  Abr.  tit.  Exrs.,  &c.  (H.),  7tli 
ed. ;  but  see  PooFs  case,  1  Salk.  368 ;  D'Byncourt 
V.  Gregory,  ante  p.  23. 

Pictures  and  Looking-Glasses, — And  pictures 
and  looking-glasses,  though  they  are  personal 
estate,  yet,  if  put  up  instead  of  wainscot,  or  where 
otherwise  wainscot  would  have  been  put  up,  they 
shall  go  to  the  heir ;  for  the  house  ought  not  to 
come  to  the  heir  maimed  and  disfigured.  Cave  v. 
Cave,  2  Vern.  508;  Com.  Dig.  tit.  Biens  (B.). 
But  see  Lawton  v.  Lawton,  3  Atk.  14;  Dudley 
V.  Ward,  Ambl.  114 ;  Harvey  v,  Harvey,  2  Stra. 
1141 ;  D'Eyncourt  v.  Gregory,  ante  p.  23. 

Dung. — If  dung  lie  scattered  ujwn  the  ground, 
80  that  it  cannot  be  gathered  without  taking  part 
of  the  soil  with  it,  then  it  is  parcel  of  the  free- 
hold; but  if  in  a  mass,  it  goes  to  the  executor. 
Carver  v.  Pierce,  Sty.  66  ;  Noy's  Max.  119.  See 
Higgon  V.  Mortimer,  6  C.  &  P.  616 ;  Yearworth 
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V.  Pierce,  Al.  31 ;  Fay  v.  Muzzey,  13  Gray,  63, 
Mass.  Amer. 

Timber  Waggon-Ways. — A  reference  was  made 
to  the  Master  to  inquire  whether  timber,  Ac,  laid 
down  for  making  waggon-ways,  &c.,  for  the  better 
working  of  mines,  &c.,  are  fixed  to  the  freehold 
and  go  to  the  heir  or  remainder-man,  or  to  the 
|)ersonal  representative  of  the  party  erecting  them. 
Lowther  v.  Cavendish,  1  Eden,  99. 

Constructive  Annexation. — But  there  is  another 
species  of  annexation  which  does  not  come  withia 
those  aheady  adverted  to,  and  which  is  called  a 
constructive  annexation  of  chattels.  They  are  not 
actually  affixed  to  the  freehold,  but  shall  neverthe- 
less go  to  the  heir,  and  not  to  the  executors. 

Thus  where  an  unfixed  thing  is  a  part  of  that 
which  is  fixed — for  instance,  where  a  single  article 
consists  of  two  parts,  one  of  which  is  affixed  to  the 
soil,  or  to  that  which  is  attached  to  it — ^the  remain- 
ing part,  being  unfastened  and  removable  at  plea- 
sure, is  a  fixture,  although  it  be  temporarily 
removed  or  lost,  upon  the  principle  that  the 
accessory  partakes  of  the  nature  of  its  principal. 
Thus  the  keys  of  a  door,  although  they  are  dis- 
tinct things,  yet  they  pass  with  the  house.  Liford's 
case,  Co.  Rep.  pt.  11,  p.  50,  post  p.  37. 

Cover  of  Well. — In  Fisher  v,  Dixon,  the  cover  of 
a  well  is  also  referred  to  as  another  instance.  See 
Mather  v.  Fraser,  p.  44 ;  Longbottom  v.  Berry,  p.  7. 

Bucket — ^Although  the  rule  would  not  apply  to 
the  bucket  of  a  well  which  was  not  fastened  to  the 
rope>  nor  to  a  pump  not  solidly  or  firmly  fixed, 
post  p.  112.     See  Davis  v.  Jones,  ante  p.  13. 

If  the  same  fixed  thing  serves  indifferently  the 
use  of  many  movable  articles  of  the  same  kind, 
the  movable  things  so  used  with  the  fixed  articles 
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do  not  become  part,  of  it,  but  retain  their  indepen- 
dent character.  See  Longbottom  v.  Berry,  p.  7. 
Thus  the  rails  on  a  line  serve  indifferently  the 
whole  rolling  stock  of  the  line  ;  or  as  a  press  may 
serve  press-plate  and  press-papers,  which  are  con- 
tinually changed,  ib. ;  so  with  respect  to  tools  and 
other  movable  instruments  which  are  of  a  general 
nature  and  use,  although  actually  appropriated  to 
the  use  of  a  particular  fixed  thing,  as  the  loom- 
machine  in  Longbottx)m  v.  Berry,  par.  42,  p.  7. 

But,  as  in  the  instance  of  the  hydraulic  press  in 
that  case,  if  a  movable  thing  is  not  an  entire  thing 
in  itself,  but  has  only  a  pur{)08e  and  object  related 
to  some  fixed  thing  to  which  it  is  appropriated,  yet 
although  it  might  be  applied  even  in  its  existing 
shape  to  some  other  thing,  yet  it  is  so  much  a  part 
of  the  fixed  thing  as  to  have  lost  its  independent 
character,  which  it  does  not  regain  until  its  re- 
moval from  the  fixed  thing  for  the  purpose  of 
dissociating  it  from  its  original  object  and  pur- 
pose, ib.  N.  5. 

So  in  Ashbury  Ex  parte,  17  W.  R  Ch.  998,  4 
L.  R.  Ch.  App.  630,  635,  20  L.  T.  997,  loose 
rolls  belonging  to  a  rolling-machine  (including  a 
duplicate  set  of  rolls),  which  had  been  actually 
fitted  to  the  machine,  were  held  to  belong  to  the 
machine  as  part  and  parcel  of  it.  But  other  rolls 
which  had  been  destined  to  the  use  of  the 
machinery,  but  had  never  been  fitted  to  it  or  used 
in  it,  were  held  to  be  personal  chattels.  See  post^ 
p.  47. 

Stone  of  MUl, — ^So  where  the  stone  was  taken 
from  a  mill  to  pick  it,  in  order  to  make  it  grind 
the  better,  it  was  held,  that  although  the  stone  is 
severed  from  the  mill,  yet  it  remains  parcel  of  the 
mill,  and  will  go  to  the  heir.     See  Li  ford's  case,  Co. 
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Rep.  pt.  11,  p.  50;  14  H.  VIII.  25  h;  Sliep.  Touch. 
89,  90 ;  Place  v.  Fagg,  4  M.  &  E.  277 ;  Mather  v. 
Fraser,  12  L.  J.  659. 

So  the  sails  of  a  windmill  are  parcel  of  the  free- 
bold,  and  phall  go  to  the  heir.  Per  Clench  and 
Fenner,  juRtices,  in  Rex  v,  Crosse,  1  Sid.  207. 
Went.  Off.  Exr.  62 ;  Herlakenden's  case,  Co.  Rep. 
pt.  iv.  p.  63,  3  Atk.  16,  Bac.  Abr.  tit.  Exrs.,  &c. 
(H.),  7  ed. ;  Place  v.  Fagg,  4  Man  &  Ry.  277. 

A  fender  or  hatch  rested  on  masonry  and  brick- 
work which  was  fixed  in  the  bank  of  a  mill-stream 
above  the  mill.  The  soil  on  which  the  works 
stood  belonged  to  the  defendant,  who  was  tenant 
of  land  adjoining  the  mill-stream.  The  fender 
moved  up  and  down  in  a  groove,  and  might  be 
entirely  taken  out.  Held  that  the  fender  did  not 
become  part  of  the  freehold.  When  a  chattel  has 
been  annexed  by  its  owner  to  another's  freehold, 
but  may  without  injury  to  the  freehold  be  severed, 
it  is  not  necessarily  to  be  inferred  from  the  annexa- 
tion that  such  chattels  become  the  property  of  the 
freeholder.  Whether  in  this  particular  case  it  has 
become  so  is  a  question  of  evidence,  and  a  jury 
may  infer,  from  user  or  other  circumstances,  an 
agreement  when  the  chattel  was  annexed  that  the 
oiiginal  owner  should  have  libertv  to  take  it  awav. 
Wood  V.  Hewitt,  8  Q.  B.  913,  16  L.  J.  N.  S.  247. 
See  Lancaster  v.  Eve,  5  C.  B.  N.  S.  717. 

Groioing  Trees,  Fruit,  and  Grass  are  parcel  of 
the  land,  and  descend  with  it  to  the  heir,  and  can- 
not be  seized  in  execution  as  chattels  until  severed 
from  the  land.  3  Bac.  Abr.  64  ;  2  BI.  Com.  122; 
5  B.  &  C.  829 ;  Tidd  Pr.  913 ;  2  Johns.  418,  Amer. ; 
9  Cow.  39,  Amer. ;  10  Ad.  &  Ell.  753 ;  Bank  of 
Lansingburgh  v,  Crary,  1  Barb.  542,  Amer. ;  War- 
ren V,  Leland,  2  ib.  613. 


SECTION  II. 

Of  the  Right  of  Executor  of  Tenant  in  Fee  in  respect  of 
Fixtures  set  up  for  Purposes  of  Trade,  or  in  rttcUion  to 
Trade,  in  part. 


RvXes  and  Exceptions  regulating  the  Right  of  Removal — 
Where  Matter  of  a  Personal  Nature — Mixed  Case  between 
enjoying  the  Profits  of  the  Land  and  carrying  on  a  Species 
of  Trade  —  Cider-mill  —  Fire-engine,  Saltpans,  Calico- 
printing  Machinery  —  Decisions  reconsidered —  Custom — 
Criminal  Case. 

Such,  then,  being  the  rigour  of  the  old  law  in 
favour  of  the  inheritance  and  against  the  personal 
estate,  it  remains,  secondly,  to  be  ascertained  what 
relaxation  it  has  obtained  in  later  years. 

Rules  and  Exceptions  regulating  the  Bight  of 
Removal. — The  object  of  our  inquiry  will  therefore 
be,  to  ascertain  what  particular  rules  and  exceptions 
regulate  the  right  of  removal  of  things  personal 
affixed  to  the  freehold,  as  between  parties  stand- 
ing in  the  relative  position  of  heir  of  tenant  in 
fee  said  executor  or  administrator;  or  in  other 
words,  under  what  circumstances  the  executor 
or  administrator  of  the  party  who  affixed  personal 
chattels  to  the  freehold  is  entitled  to  remove  them, 
and  reduce  them  again  to  their  original  character, 
BO  as  to  form  part  of  the  estate  of  the  personal 
representative. 
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The  first  exception  to  be  met  with  in  the  books 
is  in  favour  of  trade;  and  as  it  is  exceedingly 
difficult  to  draw  any  accurate  and  fixed  principle 
from  a  class  of  cases,  each  of  which  is  decided 
upon  its  own  peculiar  facts,  or  with  reference  to 
some  point  which  would  make  it  very  unsafe  to 
rely  upon  the  particular  decision  as  an  authority 
in  other  instances,  even  of  fixtures  of  a  similar 
denomination,  it  is  considered  that  the  best  plan 
to  be  adopted,  in  order  to  give  the  most  correct 
view  of  the  law  as  it  at  present  stands,  is  to  go 
regularly  through  the  authoiities,  observing  upon 
each  case  where  comment  is  necessary. 

Where  Matter  of  a  Personal  Nature, — The 
earliest  cases  seem  to  establish  the  principle,  that 
when  the  fixture  is  an  accessary  to  a  matter  of 
^personal  nature,  it  should  be  considered  itself  as 
personalty,  and  is  removable  as  between  the  heir 
and  executor.  Law  ton  v.  Lawton  ;  Lawton  v. 
Salmon ;  Elwes  v.  Maw,  3  East,  61,  per  Lord 
Ellenborougli,  So  the  executor  will  be  entitled 
where  there  is  a  mixed  case  between  enjoying  the 
profits  of  the  land  and  carrying  on  a  species  of 
trade. 

Cider-mill. — Thus  in  an  action  of  trover  for  a 
cider-mill  by  the  executor  against  the  heir,  tried 
before  Comyns,  C.  B.,  at  Worcester  assizes ;  al- 
though it  would  seem  that  the  mill  was  deep  in 
the  ground  and  fixed  to  the  freehold,  yet  his  Lord- 
ship held  it  to  be  personal  estate,  and  directed 
the  jury  to  find  for  the  executor.  This  case  does 
not  seem  to  be  anywhere  reported;  it  was  cited 
by  Mr  Wilbraham,  arguendo  the  case  of  Lawton 
V.  Lawton,  3  Atk.  14,  and  was  there  recognised 
by  Lord  Hardwicke,  and  subsequently  by  the 
same  learned  judge  in  Dudley  v.  Warde,  Ambl. 
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114,  and  also  by  Lord  Ellenborough  in  Elwes  v. 
Maw,  and  by  Lord  Kenyan  in  Dean  v.  Allalley, 
3  Esp.  N.  P.  11.  It  has  been  commented  on  in 
several  cases,  and  disapproved  of  in  the  House  of 
Lords,  and  cannot  be  relied  on,  Fisher  v,  Dixon, 
12  CI.  &  Fin.  312;  Walmsley  v.  Milne,  7  C.  B. 
N.  S.  115,  8  W.  K.  138,  ante  p.  26.  And  is  not 
followed  in  America,  Wadleigh  v.  Janwin,  41 
New  Hampsh.  K.  603. 

Mr  Williams  remarks,  in  his  valuable  work  on 
Executors  and  Administrators,  576,  3d  ed.,  that 
this  (the  cider-mill)  is  the  only  expressly  decided 
case  in  favour  of  the  right  of  executor  of  tenant 
in  fee  to  trade  fixtures. 

See  Lord  Hardwicke,  in  Lawton  v.  Lawton, 
Atk.  15,  where  his  Lordship  says  that  he  thinks 
that  between  ancestor  and  heir  it  would  be  very 
hard  that  such  things  should  go  in  every  instance 
to  the  heir. 

Fire-engine.  —  In  Lawton  v.  Lawton,  supra, 
the  question  was  raised  whether  a  fire-engine  set 
up  for  the  benefit  of  a  colliery  by  a  tenant  for  life 
shall  be  considered  as  personal  estate  and  go  to 
his  executor,  or  fixed  to  the  freehold  and  go  to  a 
remainder-man  ;  and  Lord  Hardioicke  says,  "  One 
reason  that  weighs  with  me  is  its  being  a  mixed 
case  between  enjoying  the  profits  of  the  land  and 
carrying  on  a  species  of  trade ;  and  considering 
it  in  this  light,  it  comes  very  near  the  instances 
in  brewhouses,  Ac,  of  furnaces,  coppers,  &c." 
And  Lord  Ellenborough,  in  Elwes  v.  Maw,  recon- 
ciling the  two  cases,  says,  **  U{)on  the  same  prin- 
ciple, Lord  C.  B.  Comyns  may  be  considered  as 
having  decided  the  case  of  the  cider-mill,  &c.,  as 
a  mixed  case  between  enjoying  the  profits  of  the 
land  and  carrying  on  a  species  of  trade,  and  as 
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considering  the  cider-mill  as  properly  an  accessary 
to  the  trade  of  making  cider."  See  Buller's  N.  P. 
34;  Lord  Kenyon  in  Dean  v.  Allalley,  3  Esp. 
N.  P.  11.    See  ante  pp.  26,  40. 

But  where  fixtures  are  the  only  means  of  enjoy- 
ing the  benefit  of  the  inheritance,  and  are  acces- 
saries necessary  to  the  enjoyment  of  the  principal, 
they  belong  to  the  heir. 

Saltpans. — The  case  of  Lawton's  Executor  v. 
Salmon,  1  H.  Bl.  260,  in  notis,  was  tried  before 
Jjord  Mansfield  for  the  recovery  of  saltpans.  It 
came  on  in  the  shape  of  an  action  of  trover, 
brought  for  the  saltpans  by  the  executors  against 
the  tenant  of  the  heir-at-law.  These  saltpans  were 
made  of  hammered  iron,  riveted  together,  and 
were  placed  in  the  works  by  the  testator  in  his 
lifetime;  they  were  brought  in  pieces,  and  might 
be  so  removed ;  they  were  fixed  by  mortar  to  a 
brick  floor,  and  had  furnaces  under  them,  and 
might  be  removed  without  injuring  the  building, 
but  the  salt-works  would  be  of  no  use  without  them. 
And  the  question  was.  Whether  the  heir-at-law 
was  entitled  to  them  ;  and  Lord  Mansfieldy  in  de- 
livering judgment,  said,  "But  I  cannot  find  that 
there  is  any  relaxation  of  this  sort  (speaking  of 
the  rule  as  between  landlord  and  tenant,  and 
tenant  for  life  and  remainder-man),  except  in  the 
case  of  the  cider-mill,  which  is  not  printed  at 
large.  The  present  case  is  very  strong.  The 
salt  spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  it  unless  there  is  a  salt-work,  which 
consists  of  a  buildino^,  &c.,  for  the  purpose  of 
containing  the  pans,  Ac,  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  with- 
out them  ;  they  are  accessaries  necessary  to  the 
enjoyment  and  use  of  the  principal.     The  owner 
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erected  them  for  the  benefit  of  the  inheritance :  he 
could  never  mean  to  give  them  to  the  executor^ 
and  put  him  to  the  expense  of  taking  them  away, 
without  any  advantage  to  him,  who  could  only 
have  the  old  material,  or  a  contribution  from  the 
heir  in  lieu  of  them.  But  the  heir  gains  £8  per 
week  by  them.  On  the  reason  of  the  thing, 
therefore,  and  the  intention  of  the  testator,  they 
must  go  to  the  heir.  It  would  have  been  a  dif- 
ferent question  if  the  springs  had  been  let,  and 
the  tenant  had  been  at  the  expense  of  erecting 
these  salt-works ;  he  might  very  well  have  said, 
•  I .  leave  the  estate  no  worse  than  I  found  it/ 
That,  as  I  stated  before,  would  be  for  the  en- 
couragement and  convenience  of  trade,  and  the 
benefit  of  the  estate.  For  these  reasons  we  are 
all  of  opinion  that  the  saltpans  must  go  to  the 
heir." 

Lord  Ellenborough,  in  Elwes  v.  Maw,  3  East, 
54,  distinguishes  this  case  from  the  two  former, 
on  the  ground  that  Lord  Mansfield  does  not 
seem  to  have  considered  the  saltpans  as  acces- 
sary to  the  carrying  on  a  trade,  but  as  merely 
the  means  of  enjoying  the  benefit  of  the  inheri- 
t&nc6 

In  Fisher  v.  Dixon,  12  CI.  &  Fin.  312,  H.  of 
Lords  Cas.,  9  Jur.  883,  the  freeholder,  a  coal 
and  iron  mine  owner,  erected  machinery,  consist- 
ing of  engines  for  the  purpose  of  his  business,  and 
the  question  arose  between  the  heir  and  executors, 
and  Lords  Brougham,  Cottenham,  and  CampbeU 
delivered  very  decisive  opinions  in  favour  of  the 
heir.  Lord  Cottenham^  after  having  dismissed 
as  wholly  inapplicable  the  cases  of  landlord  and 
tenant,*  says,  **  Then  the  case  being  simply  this, 

*  See  Longbottom  v.  Berry,  39  L.  J.  N.  S.  61,  ante  p.  7. 
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the  absolute  owner  of  the  land  having  erected 
upon  and  affixed  to  the  freehold,  and  used  for  the 
purpose  of  the  beneficial  enjoyment  of  the  real 
property,  certain  machinery,  the  question  is,  Is 
there  any  authority  for  saying  that,  under  these 
circumstances,  the  personal  representative  has  a 
right  to  step  in  and  lay  bare  the  land  and  take 
away  all  the  machinery  necessary  for  the  enjoyment 
of  the  land?  He  answers,  Although  machinery 
is  generally  in  its  nature  personal  ])roperty,  yet 
with  regard  to  machinery  or  a  manufactory  erected 
upon  the  freehold  for  the  enjoyment  of  the  free- 
hold, nobody  can  suppose  that  can  be  the  rule  of 
law ;  and  so  with  respect  to  other  erections  upon 
land.  It  is  not  necessary  to  go  beyond  the  present 
case,  which  is  a  case  of  machinery  erected  for  the 
better  enjoyment  of  the  land. 

"  If  the  corpus  of  such  machinery  belongs  to 
the  heir,  all  that  belongs  to  that  machinery, 
although  more  or  less  capable  of  being  detached 
from  it,  and  more  or  less  capable  of  being  used 
in  such  detached  state,  must  also  be  considered  as 
belonging  to  the  heir. 

"No  distinction  arises  in  the  application  of  this 
rule  from  the  circumstance  that  the  land  did  not 
descend  to,  but  was  purchased  by,  the  owner." 
See  Burnside  v,  Twitchell,  43  New  Hampsh.  E. 
390,  Amer.  See  Haley  v,  Hammersley,  9  W.  E. 
662  Oh.,  7Jur.  N.  S.  765. 

In  Matlier  v.  Fraser,  2  Kay  &  J.  636,  which 
was  a  case  of  a  bankrupt  mortgagor  in  possession, 
Vice-Chancellor  Wood,  in  delivering  judgment, 
says,  "  They  (the  mortgagors)  conceived  that  the 
most  profitable  purpose  for  which  they  could 
use  the  land  would  be  the  business  of  copper 
roller  manufacturers.     I  apprehend,  therefore,  that 
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the  case  comes  clearly  within  that  of  machinery 
affixed  to  land  by  the  owner  of  the  land  for  the 
purpose  of  better  and  more  beneficially  using  and 
enjoying  the  land  of  which  he  is  the  owner ;  and 
although  the  means  of  such  use  and  enjoyment  be 
manufacture  or  trade,  still  I  am  of  opinion  that  all 
such  of  the  articles  as  are  affixed  to  the  freehold 
by  screws,  solder,  or  any  other  permanent  means» 
or  by  being  let  into  the  soil,  are  within  the  au- 
thority of  Fisher  v.  Dixon,  partake  of  the  nature 
of  the  soil,  and  would  have  descended  to  the  heir 
along  with,  and  as  part  of,  the  soil  itself.  It  is 
well  expressed  in  that  case  that  the  principle  upon 
which  the  old  rule  of  law,  that  fixtures  pass  with 
the  soil,  was  relaxed  in  favour  of  trade,  has  no 
application;  whereas  here  the  parties  who  affixed 
the  machinery  were  themselves  the  owners  in  fee 
of  the  soil.  According  to  the  old  rule  of  law,  if  that 
which  would  otherwise  have  been  a  chattel  had 
been  affixed  to  the  soil,  whether  by  nail,  screw,  or 
otherwise,  it  passed  along  with  the  soil  to  which  it 
had  been  so  fixed.  In  the  relation  of  landlord  and 
tenant,  but  in  that  relation  alone,  the  rule  of  law 
was  relaxed  for  the  encouragement  of  trade,  it 
l)eing  ejisily  perceived  that  it  would  be  injurious 
to  trade  if  a  tenant  were  told  that  he  must  con- 
trive to  conduct  his  trade  with  property  which 
must  not  be  affixed  in  any  way  to  the  soil,  or  he 
would  at  once  be  held  to  have  made  a  present  of 
it  to  his  landlord ;  and  accordingly,  as  between 
landlord  and  tenant,  questions  of  some  difficulty 
have  arisen  whetlier  in  particular  instances  chattels 
pass  with  the  freehold  of  the  land.  But  here — and 
it  was  the  case  also,  as  Lord  Gottenham  observed, 
in  Fisher  v,  Dixon — no  such  question  am  arise. 
Here  tlie  same  parties  were  owners  both  of  the 
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fee  and  the  chattel  in  question.  There  was  no 
landlord  between  whom  and  themselves  the  ques- 
tion could  arise.  In  the  exercise  of  their  own 
discretion  as  to  the  disposition  of  the  property, 
they  fixed  certain  articles  to  the  soil,  and  no  ques- 
tion of  encouragement  to  trade  can  arise.  Here, 
therefore,  and  in  all  other  cases  where  the  owner 
of  the  chattel  is  also  the  owner  of  the  fee,  the 
court  can  at  once  dismiss  from  its  consideration 
the  entire  class  of  cases  in  which  the  rue  of  law 
has  been  relaxed  in  favour  of  trade,  all  such 
cases  presuming  the  existence  of  landlord  and 
tenant." 

These  latter  decisions  are  in  accordance  with 
the  earlier  decisions,  Wynn  v,  Ingleby  ;  Colegrave 
V.  Dias  Santos ;  Hex  v,  St  Dunstan's  Inhabs.,  4  B. 
&  C.  686  ;  Place  v.  Fagg,  4  M.  &  E.  277.  See 
Metropolitan  Counties  Assurance  Co.  v.  Brown,  7 
W.  E.  304,  26  Beav.  464 ;  Haley  v.  Hammersley, 
9  W.  E.  562  Ch.,  7  Jur.  N.  S.  765. 

It  is  therefore  now  settled  by  Fisher  v.  Dixon 
and  Mather  v,  Fraser,  that  where  the  freeholder, 
for  the  purpose  of  the  beneficial  enjoyment  of  the 
land,  erects  upon  and  affixes  to  the  freehold 
machinery,  it  will  go  to  the  heir  as  part  of  the 
estate ;  *  and  all  that  belongs  to  the  machinery, 
though  capable  of  being  detached  from  it,  and 
being  used  in  such  detached  state,  will  follow  the 
corpus  of  the  machineiy ;  t  and  even  in  regard  to 
manufactures,  all  articles  affixed  to  the  freehold, 
whether  by  screws,  solder,  or  by  any  other  perma- 

♦  See  Longbottom  v.  Berry,  a7ite  p.  7,  and  post ;  Haw- 
trey  V.  Butlin,  21  W.  R.  Q.  B.  632,  8  L.  R.  Q.  B.  290,  42 
L.  J.  N.  S.  163  ;  23  L.  T.  532,  ante  p.  36. 

t  See  Aslibury  Exp.  17  W.  R.  998,  4  L.  R.  Ch.  App. 
630,  p.  47. 
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nent  means,  or  by  being  let  into  the  soil,  partake 
of  the  nature  of  the  soil,  and  will  descend  to  the 
heir,  or  pass  by  conveyance  of  the  land  ;  and  that 
the  nile  of  Liw  by  which  fixtures  are  held  less 
strictly  when  erected  for  manufacturing  pur^ioses 
has  no  application  to  fixtures  erected  by  the  owner 
of  the  land  in  fee ;  that  machinery  supported  merely 
by  its  own  weight  does  not  become  a  fixture; 
but  when  part  of  a  machine  is  a  fixture,  and 
another,  though  essential  part  of  it,  is  movable, 
the  latter  also  shall  be  considered  a  fixture.  The 
Metrop.  Counties  Society  v.  Brown,  26  Beav. 
454. 

In  Ashbury  Exp.  4  L.  R  Ch.  App.  630, 20  K  J. 
997, 17  W.  K.  998  Ch.,  Gtffard,  L.  J,  says,  •*  Then 
we  come  to  what  the  law  is  as  applied  to  matters 
which  may  or  may  not  be  in  a  proper  sense  fix- 
tures. I  mean,  in  the  strict  sense  of  the  word,  as 
connected  with  the  machines.  Well,  now,  I  think 
we  may  take  two  dicta,  which  will  be  sufficient  for 
the  present  case.  In  Mather  v.  Eraser  the  dictum 
was  that  it  must  be  an  essential  part,  because  that, 
I  think,  was  all  that  it  was  necessary  to  lay  down 
in  that  case.  The  doctrine  of  Lord  Gottenham 
was  that  all  belonging  to  the  machine  would  pas^, 
and  I  should  say  in  this  case  the  proper  law  to  lay 
down  would  be  that  it  must  be  something  whicli 
belongs  to  the  machine  as  part  of  the  machine. 
The  machines  in  this  case  were  rolling-mills,  and 
with  the  machines  were  connected  rolls  in  dupli- 
cate, both  fitted  to  the  mills,  only  one  set  being 
used  at  a  time,  and  consequently  attached  to  the 
machine,  and  the  question  was  whether  duplicate 
rolls  passed  with  the  machinery,  I  must  say  I  can- 
not see  why,  if  one  train  of  rolls  passes,  the  dupli- 
cate rolls  should  not  pass.     I  think  each  train  of 
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rolls  necessarily  belong  to  the  machine  as  part  of 
it.  I  do  not  think  that  it  is  a£Eected  by  the  dic- 
tum of  Fitzherbert  (in  Wystow's  case,  14  H.  8,  25 
B.  6).  The  fact  is,  that  whether  there  be  one  set 
of  rolls  or  a  duplicate,  they  are  each  part  and 
parcel  of  the  machine,  and  come  within  the  de- 
scription of  '  belonging  to  the  machine  and  part 
of  it' 

"  If  the  duplicates  of  the  same  sizes  pass,  it 
follows  that  the  rolls  of  different  sizes  pass,  if  they 
render  the  machine  still  more  perfect  than  if  the 
rolls  were  all  of  the  same  size. 

*'  But  if  the  rolls  had  never  been  fitted  to  the 
machine,  and  they  required  something  more  to  be 
done  to  fit  them  to  the  machine  in  order  to  use 
them  with  it,  it  would  be  otherwise. 

**  Therefore  I  am  of  opinion  that,  as  regards  the 
duplicate  rolls,  as  regards  all  the  rolls  of  different 
sizes,  as  regards  all  the  rolls  which  have  been 
actually  fitted  to  the  machine,  they  are  '  belongings 
to  the  machine.'  They  belong  to  the  machine  as 
part  and  parcel  of  it,  and  are  really  essential  parts 
of  it.  But  where  we  have  rolls  which  have  never 
been  fitted  to  the  machine,  which  have  never  been 
used  in  it,  and  which  require  something  more  to  be 
done  to  them  before  they  are  fitted,  I  cannot  hold 
that  they  are  '  belongings  of  the  machine,'  or  that 
they  are,  in  fact,  part  and  parcel,  or  essential  parts 
of  the  machine. 

"There  were  also  some  weighing-machines,  which 
were  let  into  holes  sunk  in  the  floor  of  the  factory. 
These  holes  were  lined  at  the  sides  and  bottom 
with  brickwork,  and  each  machine  was  let  into  this 
socket  without  being  in  any  way  fastened,  but 
rested  merely  by  their  own  weight.  In  fact,  there 
was  nothing  more  nor  less  than  a  preparation  of 
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the  aoil  for  the  purpose  of  putting  in  a  thing  which 
is  not  a  fixture.  They  therefore  pass  to  the  as- 
signees. 

"There  were  also  straightening-plates,  which  the 
learned  Lord  Justice  held  to  be  fixtures,  just  as 
much  part  of  the  fioor  as  any  pavement  would  -ha 
They  were  laid  on  brickwork,  even  with  the  sur- 
face, embedded  as  a  whole  in  the  earth  solidly  with 
mortar,  and  fitted  round  with  floor-plates,  which 
form  part  and  parcel  with  the  floor  itself.  The 
brickwork  is  on  the  earth,  and  the  plate  laid  on 
it.  It  is  quite  sufficient  to  sustain  itself.  There 
are  floor-plates  round  it,  which  fit  in  and  form  one 
even  surface.  Bound  the  straightening-plates  there 
are  ordinary  fioor-plates,  which  pass  round  the 
straightening-plates.  If  taken  out,  it  would  do 
considerable  detriment  to  the  soil.  I  do  not  know 
how  to  get  them  out,  unless  you  break  the  plates 
round  them.  I  must  assume  that  the  straightening- 
plates  are  part  of  the  ordinary  floor  of  the  place 
where  they  are,  and  that  the  straightening-plates 
are  just  as  much  part  of  the  ordinary  floor  as  are 
the  floor-plates  themselves.  In  point  of  fact,  I 
look  upon  these  straightening-plates  as  in  the  same 
position  as  though  they  were  flagstones  laid  down, 
and  if  anything  in  this  world  is  a  fixture,  I  should 
conceive  that  a  fiagstone  laid  done  in  that  way  would 
be  a  fixture.  The  Begistrar  has  fallen  into  the  mis- 
take by  laying  rather  too  much  stress  on  what  was 
said  in  Mather  v,  Fraser  as  to  nothing  being  a 
fixture  which  could  stand  by  its  own  weight.  No 
doubt  a  flat  plate  will  rest  by  its  own  weight,  but 
if  you  have  it  laid  in,  embedded,  and  overlaid  with 
that  which  is  part  of  the  permanent  floor,  and  the 
permanent  cannot  be  removed  without  damage  to 
the  freehold,  as  it  clearly  cannot,  then  I  can  have 
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no  donbt  whatever  but  tliat  the  etraightening-plates 
are  fixtures." 

There  is  another  case  which  bears  somewhat  oq 
this  question,  which  may  as  well  be  noticed  here. 
The  short  facts  of  the  case  were  these : — The  bank* 
rupts  carried  on  the  business  of  calico-printers  ia 
copartnership  in  the  county  of  Lancaster.  The 
lands  and  buildings  had  many  years  before  the 
bankruptcy  been  purchased  by  and  conveyed  to 
one  of  the  partners,  but  the  estate  was  as  the 
partnership.  The  machinery  was  erected  by  the 
partners  to  carry  on  their  trade,  and  consisted  of 
articles  which  could  be  removed  without  injury  to 
the  freehold,  and  were  fixed  by  bolts  and  screws. 
The  machinery  was  all  removed  without  injury  to 
it  or  the  freehold.  In  this  part  of  the  country  this 
kind  of  machinery  was  always  bought  and  sold 
distinct  from  the  freehold.  The  Court  held  that, 
according  to  the  terms  of  the  mortgage-deed,  the 
estate  passed  to  the  assignees.  But  Lord  Lynd- 
hurst,  C.  B.,  whose  judgment  it  is  wished  to  refer 
to,  said  it  was  clear,  as  between  landlord  and 
tenant,  the  machinery  might  be  removed  by  the 
latter,  if  it  had  been  put  there  by  him;  as 
between  heii*  and  executor,  it  would  have  passed 
to  the  executor ;  and  after  applying  the  cases  of 
Lawton  v.  Lawton  and  Lawton  v.  Salmon,  his 
Lordship  proceeded  to  remark,  that  the  Court 
thought  that  this  machinery,  erected  for  the  pur- 
poses of  trade,  where  by  custom  such  machinery 
was  removable,  and  that  without  injury  to  tlie 
fieehold,  was  not  to  be  considered  as  belonging  to 
the  inheritance,  but  was  personal  estate.  Trappes 
V.  Harter,  2  C.  &  M.  153,  3  Tyrwh.  603.  See 
Cnllwick  V.  Swindell,  15  W.  R.  216,  8  L.  R.  Eq. 
249,  36  L.  J.  Ch.  N.  S.  173. 
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It  must  be  borne  in  mind  that  articles,  tlie 
severance  of  which  will  prejudice  the  inheritance, 
will  not  be  permitted  to  be  removed. 

Mr  Justice  Blackstone  lays  down  the  rule. 
"  Whatever  is  strongly  aflSxed  to  the  freehold  or 
inheritance,  and  cannot  be  severed  thence  without 
violence  or  damage  quod  ex  cedibus  non  facile  re- 
veUitur,  is  become  a  member  of  the  inheritance,  and 
shall  therefore  pass  to  the  heir."  1  Sm.  L.  C.  174. 
See  Hellawell  v:  Eastwood,  6  Ex.  295  ;  Mather  v. 
Fraser,  2  Kay  &  J.  636 ;  Walmsley  v.  Milne,  7 
C.  B.  N.  S.  115 ;  Longbottom  v.  Berry,  5  L.  R.  Q.  B. 
123,  39  L.  J.  N.  S.  Q.  B.  37 ;  Holland  v.  Hodgson, 
Exch.  7  L.  E.  328,  41  L.  J.  N.  S.  C.  P.  146. 

In  Davis  v.  Jones,  ante  p.  13,  the  custom  of  the 
county  was  a  matter  of  consideration  with  the 
Court.  See  Vin.  Abr.  tit.  Exrs.  (TJ.)  74  ;  see 
Trappes  v.  Barter,  2  C.  &  M.  153,  3  Tyrwh.  603, 
per  Lord  Lyndhurst,  ante  p.  25. 

Criminal  Case. — The  rule  has  been  relaxed  in 
favorem  viice,  where  the  question  was  whether  the 
breaking  open  a  cupboard  let  into  the  wall  consti- 
tuted a  burglary.  Foster,  Cr.  C,  109.  But  bur- 
glary is  not  now  a  capital  offence,  24  &  25  Vict. 
c.  96,  s.  52. 


SECTION  III. 

Of  the  Right  of  Executor  of  Tenant  in  Fee  in  respect  of  Fix- 
tures set  up  for  the  Purposes  of  Ornament  and  Convenience 
or  Domestic  Use,  and  of  Agriculture, 


Injury  to  Freehold — Furnaces — Pictures  and  Glasses — Pier 
Glasses,  Hangings,  <kc, — Chimney-pieces — Tapestry,  dbc, — 
Set  Pots,  Ovens,  d:c. — Stoves,  Grates,  d;c, — Stoves,  Cup- 
boards, Grates — Agriculture. 

It  is  proposed  now  to  consider  how  far  erections 
for  mere  ornament  and  convenience,  or  domestic 
use,  may  be  removed  by  the  executor  as  against 
the  lieir.  And  after  a  careful  review  of  the 
authorities,  it  will  be  found  that  the  law  is  by  no 
means  settled  that  the  executor  of  the  tenant  in 
fee  has  any  right  to  remove  such  annexations. 

Injury  to  Freehold. — It  may  first  be  premised, 
that  if  such  articles  be  so  annexed  to  the  freehold 
as  that  the  inheritance  would  be  maimed  and  dis- 
figured by  their  removal,  the  executor  will  not  be 
entitled  to  take  them  away,  ante  pp.  27,  50. 

Furnaces,  Hangings. — The  ancient  rule  of  law 
received  no  relaxation  in  favour  of  this  class  of 
fixtures  until  the  year  1701,  when  the  case  of 
Squier  v.  Mayer,  2  Freem.  248,  came  before  the 
Lord  Keeper  Wright  in  the  Court  of  Chancery,  in 
which  it  was  held  that  furnaces,  though  fixed  to 
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the  freehold  and  purchased  with  the  house,  and 
also  the  hangings  nailed  to  the  walls^  should  go  to 
the  executor  and  not  to  the  heir.  So  decided  con- 
trary to  Herlakenden's  case,  see  Blethen  v,  Towle, 
10  Maine,  310,  Araer. 

Pictures  and  Glasses. — But  in  the  next  case, 
of  Cave  V,  Cave,  2  Vern.  608,  the  same  judge  was 
of  opinion,  "  That  although  pictures  and  glasses 
were,  generally  speaking,  part  of  the  personal 
estate,  yet,  if  put  up  instead  of  wainscot,  or  where 
otherwise  wainscot  would  have  been  put  up,  they 
shall  go  to  the  heir.  The  house  ought  not  to  come 
to  the  heir  maimed  and  disfigured.  Herlakenden's 
case,  Co.  Kep.  pt.  iv.  p.  64,  wainscot  put  up  with 
screws  shall  remain  with  the  freehold." 

Glasses,  Hangings,  <kc, — In  the  case  of  Beck 
V.  Bebow,  1  P.  Wms.  94,  before  Lord  Keeper 
Cowper,  the  case  of  Squier  v,  Mayer,  ante  p.  52, 
was  much  strengthened,  for  there  it  was  held  (on  a 
bill  filed  in  Chancery  to  enforce  a  covenant  made 
by  a  testator  to  convey  a  house  and  all  things 
affixed  to  the  freehold  thereof)  that  pier-glasses, 
hangings,  and  chimney-glasses,  which  the  devisee 
in  trust  had  removed,  and  which  were  fixed  as 
wainscot,  with  screws  and  nails,  to  the  freehold, 
there  being  no  wainscot  under  them,  were  not  in- 
cluded in  the  covenant,  for  they  were  only  matters 
of  ornament  and  furniture,  and  were  not  to  be 
taken  as  part  of  the  house  or  freehold ;  although 
it  was  urged,  that  as  they  would  go  to  the  heir  and 
not  the  executor,  so  they  should  be  conveyed  to  the 
plaintiff  as  the  purchaser  of  the  house.  This  case 
has  been  very  much  questioned. 

Chimney-pieces. — In  Dudley  v.  Warde,  1  Amb. 
113,  Lord  Mardwicke  says,  "  That  chimney-pieces 
are  removable  by  the  tenant,  as  between  him  and 
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the  landlord,  if  he  erected  them;  but  this  does 
not  hold  between  heir  and  executor/' 

Tapestry,  Jkc. — In  Harvey  v.  Harvey,  2  Stra. 
1141,  which  was  an  action  of  trover  by  an  executor 
against  the  heir,  it  was  held  by  Lee,  C.  J.,  at  Nisi 
Prius,  that  hangings,  tapestry,  and  iron  backs  to 
chimneys  belonged  to  the  executor. 

Set  Pots,  Ovens,  &c. — ^Yet,  in  Winn  v,  Ingilby, 
5  B.  &  AL  625,  it  was  held  that  a  sheriff  has  no 
right  under  a  fieri  fdcias  to  seize  fixtures,  where 
the  house  in  which  they  are  situated  is  the  free- 
hold of  the  person  against  whom  the  execution 
issues.  The  action  was  in  trespass  against  the 
sheriff  for  seizing  certain  fixtures,  viz.,  set  pots, 
ovens,  and  ranges  fixed  in  the  plaintiff's  house ; 
the  plaintiff  had  a  verdict,  and  on  motion  to  enter 
the  verdict  for  the  defendant,  the  Court  said  these 
fixtures  would  go  to  the  heir  and  not  the  executor, 
and  they  were  not  liable  to  be  taken  as  goods  and 
chattels  under  an  execution. 

Stoves,  GrateSy  &c. — ^Again,  in  Colgrave  v.  Dias 
Santos,  2  B.  &  C.  76,  which  was  an  action  of  trover 
for  the  recovery  of  fixtures,  consisting  of  stoves, 
grates,  kitchen-ranges,  closets,  shelves,  brewing 
coppers,  cooling  coppers,  mash-tubs,  locks,  bolts, 
blinds,  Ac,  which  were  divided  into  three  classes, 
some  of  these  were  admitted  to  be  annexed  to  the 
freehold,  which  were  in  the  first  class ;  those  in 
the  second  consisted  of  stoves,  cooling  coppers,  and 
blinds;  and  Bayley,  J.,  said,  "The  general  rule 
relating  to  the  right  to  fixtures  is  that  between 
heir  and  executor,  and  as  between  them  the  second 
class  of  articles  would  belong  to  the  heir;"  and 
Abbott,  C.  J.,  said,  "  The  rule  of  law  is  most  strict 
between  heir  and  executor ;  according  to  that  rule, 
the  articles  in  the  two  first  classes  mentioned  by 
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plaintiff's  counsel  would  be  considered  as  parcel  of 
the  freehold." 

Stoves,  GupboardSf  Grates,  &c, — In  Kex  v.  St 
Dunstan,  4  B.  &  C.  686  (which  was  a  settlement 
case),  the  question  for  consideration  was,  whether 
certain  stoves,  cupboards,  and  grates  were  parcel 
of  the  demised  tenement  The  stoves  and  grates 
did  not  originally  belong  to  the  house,  but  the 
landlord  had  purchased  them;  they  were  fixed 
with  brickwork  in  the  chimney-places,  and  might 
be  removed  without  doing  any  injury.  The  cup- 
boards stood  on  the  ground  and  were  supported  by 
holdfasts,  and  might  also  be  removed  without 
doing  any  other  injury  to  the  walls  than  leaving  a 
few  nail-marks,  and  the  Court  held  that  they  were 
parcel  of  the  demised  tenement ;  Bayhy,  J.,  observ- 
ing, that  although  these  fixtures  might  be  removed 
by  the  tenant  during  his  term,  if  they  actually 
belong  to  him,  yet,  as  they  were  parcel  of  the  free- 
hold, they  belonged  to  the  landlord,  and  would 
have  gone  to  his  heir,  and  not  to  his  executor. 

Agriculture. — See  p.  86. 
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SECTION  I. 

Of  the  Right  to  Fixtures  as  between  Tenant  for  Life  and 

the  Remainder-man. 


Cases  in  preceding  Chapter  applicable  to  present — Tenant  for 
Life  cannot  commit  Waste — Cannot  carry  away  Glass 
Windows — Nor  Wainscot,  Benches,  Doors,  dec, — Timber — 
Dower,  Courtesy,  dc. 

Cases  in  (he  preceding  Chapter  applicable  to  the 
present, — It  has  been  already  observed,  ante  p. 
31,  that  the  right  to  disannex  chattels  personal^ 
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afSxed  by  the  tenant  for  life  or  in  tail  to  the  free- 
hold, as  against  the  remainder-man  or  reversioner, 
is  considered  more  favourably  for  executors  than 
in  the  case  of  the  heir  of  tenant  in  fee  and  exe- 
cutor, which  formed  the  subject  of  the  preceding 
])age8:  it  would  seem  to  follow,  therefore,  that 
the  cases  there  cited  and  the  comments  made 
upon  them  will  equally  apply  to  the  class  of  per- 
sons whose  rights  are  now  under  consideration; 
and  the  reader  is  therefore  referred  to  them,  par- 
ticularly those  of  Lawton  v.  Lawton  and  Dudley 
V.  Warde. 

The  rule  between  these  parties  rests  much  upon 
the  same  .ground  as  between  landlord  and  tenant. 
For,  the  tenant  for  life  should  have  at  least  the  same 
right  which  any  other  tenant  has  to  hold  anything 
of  a  personal  nature  temporarily  affixed  to  the  free- 
hold which  he  did  not  intend  should  constitute  a 
permanent  fixture,  the  removal  of  which  could  be 
effected  without  essential  injury  to  the  permanent 
structures  upon  the  land. 

Tenant  for  Life  cannot  commit  Waste,  —  A 
tenant  for  life,  unless  expressly  exempted  by  limit- 
ation, is  not  permitted  to  commit  any  kind  of  waste. 
Therefore,  if  glass  windows,  though  put  in  by  the 
tenant  himself,  be  broken  or  carried  away,  it  is 
waste.     Cru.  Dig.  3,  ch.  2,  s.  13,  4th  ed. 

Wainscot,  Benches,  Doors,  <Ssc, — So  it  is  of 
wainscot,  floors,  benches,  doors,  furnaces,  and  the 
like,  annexed  or  fixed  to  the  house  either  by  the 
reversioner  or  the  tenant.  1  Inst.  634  ;  Cru.  Dig. 
3,  ch.  2,  8.  13,  4th  ed.;  Bac.  Abr.  tit.  Waste,  c.  6. 

In  Cruise's  Digest  it  is  said,  "  Although  tenants 
for  life  are  entitled  to  reasonable  estovers,  yet  they 
are  prohibited  from  destroying  those  things  which 
are  not  included  in  the  temporary  profits  of  the 
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land,  because  that  would  tend  to  the  permanent 
and  lasting  loss  of  the  person  entitled  to  the  in- 
heritance. This  destruction  is  called  waste."  Com. 
Di^.  tit.  3,  ch.  2,  a  1. 

It  is  clear,  therefore,  that  the  severance  by  tenant 
for  life  of  any  chattel  attached  to  the  freehold  would 
be  waste ;  from  which  it  would  follow,  that  if  he 
have  any  right  to  do  so,  the  exception  has  been 
established  by  the  law  of  fixtures,  and  not  by  any 
power  incident  to  his  estate  in  the  land.  Not  so, 
however,  with  respect  to  tenant  in  tail ;  see  post 
p.  60. 

All  erections  connected  with  mills  propelled  by 
water-power,  including  dams,  water-wheels,  gran- 
aries, and  machinery  fastened  to  the  ground  or 
building,  are  prima  facie  a  part  of  the  realty,  and 
will  pass  to  the  remainder-man  as  between  him  and 
the  tenant  for  life.  Buckley  v.  Buckley,  11  Barb. 
Sup.Ct.  StateofN.  T,  45. 

Timber, — A  tenant  for  life  has  but  a  special  in- 
terest in  the  trees  growing  on  the  land,  so  long  as 
they  are  annexed  to  it ;  and  if  he  or  any  other 
person  sever  them  from  the  land,  the  interest  of 
the  tenant  for  life  in  them  is  thereby  determined, 
and  they  become  the  property  of  the  owner  of  the 
inheritance.  Bowles'  case,  Co.  Eep.  pt.  xi.  p.  79  6, 
p.  149;  Cru.  Dig.  tit.  2,  ch.  2,  s.  38;  Id.  tit.  3, 
ch.  2,  s.  2. 

It  is  the  same  when  the  timber  is  severed  from 
the  land  by  accident ;  as  when  it  was  blown  down, 
it  was  decreed  to  belong  to  the  first  remainder-man 
in  tail.    Newcastle  v.  Vane,  cited  2  P.  W.  241 ;  * 

*  A  tenant  for  life  ijs  not  entitled  to  the  timber  until 
actually  felled  ;  he  cannot  convey  it  to  another,  nor  does 
an  authority  by  him  given  to  another  to  cut  down  timber 
convey  any  interest,  and  if  not  executed  in  his  lifetime,  is 
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Lushington  v.  Baldero,  15  Beav.  1 ;  Gent  v.  Harri- 
fion,  Johns.  Eq.  617. 

Without  Impeachment  of  Waste. — But  it  has  been 
long  settled  that  if  an  estate  for  life  he  limited 
without  impeachment  of  waste,  the  tenant  for  life 
has  a  right  to  fell  timber,  and  has  the  property  in 
all  timber  trees  felled  or  blown  down.  P)  ne  v. 
Dor,  1  T.  R  55 ;  Smythe  v.  Smythe,  2  Swanst. 
251 ;  Cm.  Dig.  tit.  3,  ch.  2,  s.  54.  This  power 
must  also  be  exercised  during  the  life  of  the  tenant 
for  life,  and  cannot  be  delegated  to  another  person 
so  as  to  enable  such  person  to  execute  it  after  his 
death.  Antei^.  68  n.  Cru.  Dig.  tit  3,  ch.  2,  s.  56. 
The  clause  without  impeachment  of  waste  is,  how- 
ever, so  far  restrained  in  equity,  that  it  does  not 
enable  a  tenant  for  life  to  commit  malicious  waste 
so  as  to  destroy  the  estate.  See  the  cases  on  this 
subject  collected  in  Cru.  Dig.  tit  3,  ch.  2,  s.  64,  et 
seq. 

Dower,  Courtesy,  Ac, — The  rights  of  all  other 
tenants  for  life,  as  in  dower,  by  the  courtesy,  &c., 
&c.,  would  seem  to  be  governed  by  the  same  rules 
with  respect  to  severing  chattels  affixed  to  the 
freehold  as  those  which  govern  the  rights  of  tenants 
for  life,  or  tenants  for  life  without  impeachment  of 
waste. 

revoked  by  the  death  of  the  party  giving  it.  Cholmeley  v. 
Paxton,  3  Bing.  207.  See  also  Wolf  t;.  Hill,.  2  Swanst.  149 
n. ;  Cockerell  v,  Cholmeley,  3  Buss,  670,  1  Russ  &  My. 
420 ;  Davies  v,  Wescomb,  2  Sim.  426. 


SECTION  11. 

Of  the  Right  to  Fixtwres  as  between  Tenant  in  Tail  and 

Reversioneiiu 


May  commit  Waste — Power  incident  to  Estate. 

May  commit  Waste. — A  tenant  in  tail  may  com- 
mit every  kind  of  waste.  In  Cruise's  Digest,  tit. 
2,  ch.  1)  s.  32,  it  is  said,  ''That  a  tenant  in  tail 
having  an  estate  of  inheritance  has  a  right  to  com- 
mit every  kind  of  waste,  by  felling  timber,  pulling 
down  houses,  &c.,  but  the  power  must  be  exercised 
during  life,  for  at  the  instant  of  his  death  it  ceasea 
If,  therefore,  a  tenant  in  tail  sells  trees  growing  on 
the  lands,  the  vendee  must  cut  them  down  during 
the  life  of  the  vendor,  otherwise  they  will  descend 
to  the  heir  as  part  of  the  inheritance."  Plowd.  259. 
Liford's  case,  Co.  Rep.  pt.  xL  p.  50  a  ;  Mclntyre  v, 
Barnard,  1  Sandf.  56  Ch.,  Amer. 

Power  incident  to  Estate, — The  right  of  a  tenant 
in  tail  to  remove  annexations  to  the  freehold  ir 
quite  independent  of  the  law  of  fixtures,  their  mode 
or  purpose  of  annexation.  He  derives  his  right 
from  a  power  incident  to  an  estate  in  land,  and 
not  from  the  law  of  fixtures.     Ante  p.  58. 

*  And  a  court  of  equity  will  not  restrain  him.  Gas.  temp. 
Talbot,  16  ;  Cru.  Dig.  tit  2,  ch.  1,  a.  34. 


SECTION  III. 

Of  the  Right  to  Fixtures  as  between  the  Personal  Represetita' 
lives  of  Tenants  for  Life  or  in  Tail  and  Bemainder-mdn  or 
Reversioner^  and  herein  of  Fixtures  set  up  for  the  Purposes 
of  Trade,  or  tn  relation  to  Trade,  in  part. 


Power  of  Executors  supported  by  Law — Their  Rights  greater 
than  between  Heir  and  Executor — Fire-engine — Cases  recog- 
nised— Inference  to  be  drawn  from  them. 

But  the  Power  of  Executor  is  supported  hy  Law, 
— The  right  of  the  executor  of  the  tenant  for  life, 
without  impeachment  of  waste,  or  tenant  in  tail,  to 
remove  fixtures  attached  to  the  freehold,  is  not, 
like  that  of  the  testator  himself,  dependent  upon 
an  incident  to  the  estate  in  land,  but  is  supported 
by  the  law  on  the  ground  of  public  benefit  and 
convenience. 

Their  Rights  greater  than  between  Heir  and 
Executor, — The  indulgence,  it  will  be  recollected, 
extended  to  the  representatives  of  these  persons,  is 
greater  than  between  heir  and  executor,  but  not  so 
great  as  that  between  landlord  and  tenant;  and 
therefore,  although  in  considering  what  particular 
descriptions  of  fixtures  are  removable  and  what  not, 
it  may  be  assumed  with  some  degree  of  confidence, 
that  whenever,  as  between  the  particular  tenant's  re- 
presentative and  the  reversioner,  a  removal  would  be 
permitted,  so  it  would  be  in  a  similar  case  between 
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landlord  and  tenant.  Yet  it  by  no  means  follows, 
because  fixtures  are  removable  between  landlord 
and  tenant,  that  they  are  so  between  the  represen- 
tatives of  the  particular  tenant  and  the  reversioner ; 
so,  neither  does  it  follow  that  because  fixtures  are 
removable  between  such  parties,  so  they  would  be 
removable  between  heir  and  executor,  although  the 
converse  is  true,  the  privilege  in  the  two  former 
cases  being  greater  than  in  the  latter. 

The  first  case  which  is  an  express  decision  be- 
tween the  parties  in  question,  is  one  which  has 
already  been  commented  on  at  some  length  under 
the  division  of  Heir  and  Executor,  ante  pp.  31,  41, 
Not  that  it  was  considered  a  case  really  between  those 
I)artie8,  but  in  consequence  of  the  judgment  of  the 
Lord  Ohancellor,  in  which  he  made  some  strong 
observations  on  their  rights.  As  this,  however,  is 
the  proper  place  to  introduce  the  case,  it  will  be 
found  requisite  to  go  more  at  large  into  it  than  has 
yet  been  done. 

Fire-Engine. — The  case  alluded  to  is  that  of 
Lawton  v,  Lawton,  3  Atk.  13,  before  Lord  Hard- 
ivicke,  Chancellor.  The  facts  of  the  case  as  reported 
are  very  meagre ;  it  appears,  however,  that  the  tes- 
tator was  tenant  for  life  of  certain  collieries,  whereon 
he  set  up  a  fire-engine  for  the  benefit  thereof;  that 
over  the  engine  there  was  a  building  of  sheds  for 
securing  it,  in  which  they  left  holes  for  the  ends  of 
timber  to  make  it  more  commodious  for  removal ; 
that  they  were  capable  of  being  carried  from  one 
place  to  another,  and  that  it  was  customary  to  re- 
move them ;  but  evidence  was  produced  on  the  part 
of  the  defendant  to  show  that  the  engine  could  not 
be  removed  without  tearing  up  the  soil  and  destroy- 
ing the  brickwork.  The  suit  was  instituted  by  a 
creditor  of  the  testator  against  a  remainder-man, 
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and  the  question  was,  whether  the  fire-eDgine  should 
be  considered  as  personal  estate,  and  go  to  the 
executor,  or  fixed  to  the  freehold,  and  go  to  the 
remainder-man;  and  it  was  held  that  the  fire- 
engine  was  personalty,  and  should  go  to  the  exe- 
cutor, and  not  to  the  remainder-man. 

And  his  Lordship,  in  delivering  his  judgment, 
makes  the  following  i-emarks  : — **  It  does  appear 
in  evidence  that,  in  its  own  nature,  the  fire-engine 
is  a  personal  movable  chattel,  taken  either  in  part 
or  in  gross,  before  it  is  put  up;  but  then  it  has  been 
insisted  that  fixing  it,  in  order  to  make  it  work,  is 
properly  an  annexation  to  the  freehold.  To  be 
sure,  in  the  old  cases  they  go  a  great  way  upon  the 
annexation  to  the  freehold  ;  and  so  long  ago  as 
Henry  the  Seventh's  time  the  courts  of  law  con- 
strued even  a  copper  and  furnaces  to  be  part  of  the 
freehold.  Since  that  time,  the  general  grounds 
the  courts  have  gone  u()on  of  relaxing  this  strict 
construction  of  law  is^  that  it  is  for  the  benefit 
of  the  public  to  encourage  tenants  for  life  to  do 
what  is  advantageous  to  the  estate  during  their 
term." 

His  Lordship  proceeds  to  illustrate  this  by  show- 
ing instances  of  i-elaxation  of  the  old  nile  of  law, 
and  answers  the  two  objections  raised  by  the  re- 
mainder-man, viz.,  that  you  shall  not  destroy  the 
principal  thing  by  taking  away  the  accessary,  and 
that  it  must  be  deemed  part  of  the  estate  because 
it  cannot  subsist  without  it,  by  observing,  "  that  the 
first  maxim  does  not  apply,  for  the  walls  are  not  the 
principal  thing,  as  they  are  only  sheds  to  prevent 
any  injury  that  might  otherwise  happen  to  it ; " 
and  as  to  the  second  objection,  "  that  collieries  for- 
merly might  have  been  enjoyed  before  the  invention 
of  engines ;  and  therefore  this  is  only  a  question  of 
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majus  et  minus,  whether  it  is  more  or  less  conve- 
nient for  the  colliery.*' 

And  continues :  "  There  is  no  doubt  but  the  case 
would  be  very  clear  between  landlord  and  tenant. 
It  is  true  the  old  rules  of  law  have  been  relaxed 
chiefly  between  landlord  and  tenant,  but  not  so 
frequently  between  ancestor  and  heir-at-law,  or 
tenant  for  life  and  remainder-man.  But  even  ia 
these  cases,  it  does  admit  the  consideration  of 
public  convenience  for  determining  the  question. 
One  reason  that  weighs  with  me  is,  its  being  a 
mixed  case,  between  enjoying  the  profits  of  the 
land,  and  carrying  on  a  species  of  trade ;  and  con- 
sidering it  in  this  light,  it  comes  very  near  the  in- 
stances in  brewhouses,  &c.,  of  furnaces  and  coppers. 

'*  This  is  not  the  case  between  an  ancestor  and 
an  heir,  but  an  intermediate  case,  as  Lord  Hobart 
calls  it,  between  a  tenaut  for  life  and  a  remainder- 
man. Which  way  does  the  reason  of  the  thing 
weigh  most — ^between  a  tenaut  for  life  and  a  re- 
mainder-man, and  the  personal  representative  of 
the  tenant  for  life  ;  or  between  an  ancestor  and  his 
heir,  and  the  personal  representative  of  the  ances- 
tor ?  Why,  no  doubt,  in  favour  of  the  former  ; 
and  the  case  comes  near  the  case  of  a  common 
tenant,  when  the  good  of  the  public  is  the  material 
consideration  which  determines  the  court  to  con- 
strue these  things  personal  estate,  and  is  like  the 
case  of  emblementSt  which  shall  go  to  the  executor, 
and  not  to  the  heir  or  remainder-man,  it  being  for 
the  benefit  of  the  kingdom,  which  is  interested  in 
the  produce  of  corn  and  other  grain,  and  will  not 
suffer  them  to  go  to  the  heir. 

'*  It  is  very  well  known  that  little  profit  can  be 
made  of  coal-mines  without  this  engine,  and  tenants 
for  life  would  be  discouraged  in  erecting  them  if 
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tliey  must  go  from  their  representatives  to  a  remote 
remainder-man,  when  the  tenant  for  life  might  pos- 
sibly die  the  next  day  after  the  engine  was  set  up. 

*'  These  reasons  of  public  benefit  and  convenience 
weigh  greatly  with  me,  and  are  a  principal  ingre- 
dient in  my  present  judgment" 

The  next  case  is  that  of  Dudley  v.  Warda  The 
&ct8  of  the  case  were  these : — ^Lord  Dudley  died 
intestate,  seised  either  as  tenant  for  life  or  in  tail 
(it  did  not  appear  which)  of  an  estate  on  which  he 
and  his  father,  who  was  tenant  in  tail,  had  erecte<l 
certain  fire-engines  for  the  pui-pose  of  working  cer- 
tain collieries ;  and  the  pei-sonal  representative* 
filed  bis  bill  against  the  defendant,  who  was  the 
remainder-man  of  the  estate,  to  have  the  fire- 
engines  delivere<l  up  as  part  of  the  personal  estate 
of  Lord  Dudley ;  and  the  question,  so  far  as  it 
affects  the  present  work,  was,  whether  fire-engines 
of  this  nature,  erected  by  a  particular  tenant  or 
by  tenant  in  tail,  are  to  be  considered  as  part  of 
the  owner's  real  or  personal  estate ;  and 

Lord  Hardwicke,  Chancellor,  after  speaking  of 
the  rule  as  to  principal  and  accessary,  says,  "  The 
case  being  between  executor  of  tenant  for  life  *  or 
in  tail  and  remainder-man,  is  not  quite  so  strong 
as  between  landlord  and  tenant,  vet  the  same 
reason  governs  it  if  tenant  for  life  erect  such  an 
engine.  In  Lawton  v.  Lawton  it  was  determined  it 
should  go  to  executors,  partly  on  the  reasons  there 
mentioned,  and  partly  on  the  authority  of  the 
cider-mill  case-f  The  case  of  Lawton  v.  Lawton 
was  the  case  of  creditors ;  but  that  makes  no  dif- 
ference, because  the  question  is,  whether  part  of 
the  real  or  personal  estate.  If  it  is  so  in  the  case 
of  tenant  for  life,  Qticere^  How  it  would  be  in  the 

*  See  1  Ambl.  113,  n.  1,  2d  ed.  f  See  ayvte  p.  26. 
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case  of  tenant  in  tail  ?  Tenant  in  tail  has  but  a 
particular  estate,  though  somewhat  higher  than 
tenant  for  life.  In  the  reason  of  the  thing  there  is 
no  material  difference;  the  determinations  have 
1)een  from  considerations  of  the  benefit  of  trade. 
A  colliery  is  not  only  an  enjoyment  of  the  estate, 
but  in  part  cairying  on  a  trade.  The  reason  of 
emblements  going  to  the  executor  of  a  particular 
tenant  holds  here,  to  encourage  agriculture.  Sup- 
pose a  man  of  indifferent  health  :  he  would  not 
erect  such  an  engine  at  a  vast  expense  unless  it 
would  go  to  his  family.  It  is  no  argument  to  say 
the  colliery  could  not  be  worked  without  these 
engines  ;  they  are  of  late  invention,  not  above 
forty  years  ago.  How  were  collieries  worked  be- 
fore ?  They  may  be  more  beneficially  worked  than 
without  them  ; "  and  his  Lordship  decreed  that  the 
engine  erected  by  the  intestate  should  go  to  his 
administrator. 

Cases  recognised. — These  decisions  have  been 
several  times  recognised  and  confirmed  :  see  Law- 
ton  V,  Salmon,  where  Lord  Mansfield,  after  speak- 
ing of  the  exception  to  the  old  rule  of  law  in  favour 
of  tenant  as  against  his  landlord,  remarks,  "  There 
has  been  also  a  relaxation  in  another  species  of 
cases  between  tenant  for  life  and  remainder-man, 
if  the  former  have  been  at  any  expense  for  the 
benefit  of  the  estate,  as  by  erecting  a  fire-engine,  or 
anything  else  by  which  it  may  be  improved.  In 
such  a  case  it  has  been  determined  that  the  fire- 
engine  shall  go  to  the  executor,  on  the  principle  of 
public  convenience :  being  an  encouragement  to 
lay  out  money  in  improving  the  estate  which  the 
tenant  would  not  otherwise  be  disposed  to  do." 
And  Penton  v.  Robart,  where  Lord  Kenyon  says, 
**  And  some  of  the  cases  have  even  gone  further  in 
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favour  of  the  executor  of  tenant  for  life  against 
the  remainder-man,  between  whom  the  rule  has 
been  holden  stricter,  for  it  has  been  determined 
that  the  executor  of  tenant  for  life  was  entitled  to 
take  away  the  fire-engine  of  a  colliery/^  See  also 
Elwes  V.  Maw,  post  p.  86  * 

Inferences  to  be  drawn  from  them. — ^The  conclu- 
sion to  be  drawn  from  these  cases  is,  that  fixtures 
of  the  description  of  those  in  question  are  to  be 
considered,  in  consequence  of  their  relation  to 
trade,  in  the  nature  of  personal  chattels ;  that  when 
set  up  for  the  purpose  of  enjoying  the  profits  ot 
the  land  and  carrying  on  a  trade,  they  are  to  be 
considered  as  a  mixed  case,  and  shall  pass  to  the 
executor ;  that  they  hold  a  strong  analogy  to  those 
cases  which  have  arisen  between  landlord  and 
tenant,  and  which  establish  the  exception  to  the 
general  rule,  Quicquid  plantatur  solo,  solo  cedit^ 
in  favour  of  fixtures  set  up  for  the  purposes  of 
trade.  Yet  it  must  be  recollected  that  in  the  aj> 
plication  of  any  principle  established  by  these 
cases,  the  particular  state  of  facts  must  not  be  lost 
sight  of  as  a  principal  ingredient  in  arriving  at 
anything  like  a  correct  conclusion.  It  should  be 
ascertained,  therefore,  whether  the  removal  of  the 
particular  chattel  would  damage  the  estate ; 
whether  the  inheritance  can  be  enjoyed  without 
the  chattel ;  whether  the  chattel  form  the  princi- 
pal or  accessary ;  and  other  points  which  a  careful 
consideration  of  the  foregoing  judgments  will  sug- 
gest    See  ante  p.  25. 

Mr  Justice  Blackburn,  in  Parsons  v.  Hind,  14 
W.  R.  860,  cites  approvingly  Lord  GamphdVs  ob- 

*  It  seems  fire-engines  would  pass  under  a  bequest  of 
things  in  the  nature  of  personal  estate.  See  'pozi  tit. 
Heir  and  Devisee. 
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servations  in  MartiD  v.  Roe,  7  K  &  B.  248,  viz., 
**  When,  however,  the  cases  between  executors  and 
tenants  for  life  and  remainder  are  looked  into, 
they  will  be  fonnd  to  turn  each  on  its  particular 
circumstances,  the  character,  the  use,  the  mode  of 
attachment,  the  facility  of  severance,  the  injury  to 
the  freehold  by  severance." 

The  privilege  appears  limited  to  trade  fixture& 
It  has  never  been  extended  further.  It  is  not, 
however,  subject  to  the  condition  of  removal  dur- 
iug  the  continuance  of  the  particular  estate. 


SECTION  IV. 

Ai  respects  Fixtures  set  up  by  Tenants  for  Life  or  in  Tail 
and  the  Remavnder-man  or  Reversioner,  and  their  personal 
Representatives,  for  the  Purposes  of  Ornament  ai\d  Con- 
venience or  Domestic  Use,  and  Agriculture, 


Causes  hetwesn  Heir  and  Executor  applicable — Ecclesiastical 

Persons — A  gricuUure, 

Cases  between  Heir  and  Executor  applicable, — 
The  exception  to  the  old  rule  of  law,  Quicquid 
ptarUatur  solo,  solo  cedit,  in  favour  of  the  executor 
of  a  tenant  in  fee-simple  as  against  his  heir  hold- 
ing with  greater  strictness  than  in  those  cases 
where  a  dispute  arises  between  the  representatives 
of  tenant  for  life  or  in  tail  and  remainder- man  or 
reversioner,  it  may  fairly  be  assumed,  therefore, 
that  whenever  the  executor  would  be  permitted  to 
remove  fixtures  set  up  for  the  purpose  of  ornament 
and  convenience  or  domestic  use  as  against  his 
heir,  so  likewise  would  the  executor  of  tenant  for 
life  or  in  tail  as  against  the  remainder-man  or  re- 
versioner. Should,  however,  none  of  these  cases 
be  in  i)oint,  the  general  rules  on  which  other  cases 
have  been  determined  must  be  taken  into  consi- 
deration, bearing  in  mind  the  manner  in  which  the 
particular  chattel  is  affixed,  as  well  as  its  construc- 
tion, and  also  whether  any  injury  will  result  from 
its  removal  to  the  reversion. 
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It  will  be  observed,  also,  that  when  the  executor 
was  permitted  to  remove  ornamental  fixtures  as 
against  the  heir,  as  in  Harvey  v.  Harvey,  ante 
p.  64,  Squier  r.  Mayer,  ante  p.  53,  and  see  Beck 
v.  Rebow,  ante  p.  53,  the  fixtures  wei-e  very 
slightly  affixed  to  the  freehold,  and  were  really 
more  in  the  nature  of  chattels  than  fixtures  pro- 
perly so  called. 

As  between  tenant  for  life  and  remainder-man, 
tapestry  fixed  as  a  covering  for  the  walls  was  held 
to  be  an  irremovable  fixture.  D'Eyncourt  v.  Gre- 
jrory,  16  W.  R.  187  Ch.,  ante  p.  23. 

Part  of  the  design  of  a  house  included  some 
sculptures,  which  rested  in  their  places  simply  bj'- 
their  own  weight.  Held  that  they  were  fixtures, 
on  the  ground  that  they  were  part  of  the  architec- 
tural design  of  the  house,  without  refei*ence  to  any 
question  as  to  the  amount  of  annexation  with  the 
freehold. — IK 

Lord  Romilly  said,  "  I  should  consider  that  they 
could  not  properly  be  removed,  although  fixed 
without  cement,  and  resting  by  their  own  weight 
alone.  In  such  case  the  question  is  not  whether 
the  thing  itself  is  easily  removable,  but  whether  it 
is  essentially  a  part  of  the  building." — lb. 

Under  the  will  of  the  original  tenant  for  life, 
the  succeeding  tenant  for  life  possessed  the  furni- 
ture and  the  fixtures  for  his  life.  Held  that  by 
fixing  tapestry  and  other  articles  to  the  freehold  in 
the  manner  intended  by  the  former  tenant  for  life 
he  did  not  make  them  irremovable  fixtures. — lb. 

Ecclesiastical  persons. — See  post 

Agriculture, — See  Landlord  and  TeuBnt,  post  86. 


CHAPTEE  IV. 

In  whose  favov/t  the  Right  to  remove  Fixtures  hoe  been 

established. 

Sect.  I.  As  between  Landlord  and  Tenant, 

Sect.  II.  As  to  the  Right  of  a  Tenant  to  remove  Fixtures 
set  up  in  relation  to  Trade^  or  to  Trade  iii  Fart, 

Sect.  III.  Of  the  Right  to  remove  FixtiMres  set  up  for  Agri- 
cultural Purposes, 

Sect.  IV.  Of  the  Right  to  remove  Fixtures  set  up  for  Orna- 
ment or  Convenience  and  Domestic  Use, 


SECTION  I. 
As  between  Landlord  and  Tenant. 


Chapter  confined  to  those  Rights  conferred  by  the  Law  of  Fix- 
tures— Fixtures  must  be  annexced — Ancient  Rule, 

Haying  ascertained  the  nature  of  the  annexation 
requisite  to  establish  the  character  of  a  fixture,  and 
what  circumstances  will  deprive  a  thing  sufficiently 
annexed  of  that  character,  we  have  now  to  inquire 
in  whose  favour  the  right  of  removal  has  been  re- 
cognised? what  is  its  nature  and  extent?  and  what 
are  its  efiects  upon  third  parties  ? 

There  is  no  doubt  that  the  relation  of  landlord 
and  tenant  is  the  most  important,  if  not  the  chief 
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one,  in  which  the  right  of  removal  of  chattels 
affixed  to  the  freehold  was  established.  It  was  in 
favour  of  the  tenant  that  the  right  was  first  recog- 
nised. 

Chapter  confined  to  those  Rights  conferred  by  the 
Law  of  Fixtures. — ^As  landlords  and  tenants  have 
it  in  their  power  to  control  their  liabilities  by  con- 
tract in  resjiect  of  fixtures,  it  is  proposed  to  dis- 
cuss, in  this  chapter,  their  rights  with  reference  to 
the  mere  relation  of  landlord  and  tenant,  inde- 
pendently of  a  contract,  reserving  for  another 
chapter  the  discussion  of  those  rights  as  affected 
by  the  expressed  contract  of  the  parties,  i.e.,  be- 
tween Lessor  and  Lessee,  Chap.  V.  p.  121. 

Fixtures  mtist  be  annexed. — It  must  be  borne 
in  mind,  that  unless  the  particular  fixtures  are 
attached,  in  legal  contemplation,  to  the  freehold, 
they  do  not  come  within  tnat  class  of  cases  which 
forms  the  subject  of  this  work;  wherever,  there- 
fore, the  building,  whether  it  be  erected  for  a 
trading  purpose  or  not,  is  not  fastened  to  or  let  into 
the  freehold,  it  retains  its  character  of  a  mere 
chattel,  and  is  not  a  fixture,  and  the  tenant  has  a 
clear  right  to  remove  it.  Of  this  description  of 
chattels  is  the  case  of  Culling  v.  Tuffnal,  Bui.  N. 
P.  34,  ante  p.  12,  and  also  the  case  of  Davis  v.  Jones, 
2  B.  &  Aid.  165  ;  and  see  Horn  v.  Baker,  9  East, 
216  ;  Wiltshear  v.  Cottrell,  1  E.  &  B.  674. 

Ancient  Brde, — It  has  been  already  observed 
tlmt  the  ancient  rule  of  law,  viz.,  whatever  the 
tenant  has  affixed  to  the  freehold  during  the  term 
cannot  be  afterwards  ren^oved  by  him  or  his  re- 
presentatives, has  been  always  less  rigorously  con* 
strued  in  favour  of  the  tenant  in  cases  between 
him  and  his  landlord,  than  in  the  instances  which 
formed  the  subject  of  the  preceding  chapters,  and 
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therefore  the  cases  there  mentioned  may  be  con- 
sidered as  authorities  between  the  parties  whose 
rights  are  now  under  consideration,  and  the  reader 
is  referred  to  them  as  useful  auxiliaries  to  the 
solution  of  any  question  in  which,  in  practice,  a 
doubt  arises. 

The  old  rule,  that  whatever  is  attached  to  the 
freehold  becomes  part  of  it,  and  must  not  be  taken 
away,  has  been  very  much  relaxed  by  modem  de- 
terminations as  between  landlord  and  tenant ; 
Abbots  N.  Y.  Dig.  tit  Fixtures,  6  ;  but  not  as 
between  heir  and  executor  and  vendor  and  pur* 
cliaser.  Bui.  N.  P.  34;  7  Bac.  258 ;  1  H.  Bl.  259 
n.  a;  Miller  v.  Plumb,  6  Cow.  665,  Sup.  Ct.  Amer. 

Buildings  and  fixtures  erected  by  a  tenant  be- 
come real  estate,  and  are  governed  by  the  laws  which 
r^ulate  land  descending  to  the  heir  as  part  of  the 
inheritance,  or  passing  by  deed  as  part  of  the  free- 
hold, in  all  cases  except  where  a  right  of  removal 
has  been  reserved,  or  where  the  buildings  and 
fixtures  were  erected  for  the  purposes  of  trade. 
Kissam  v.  Barkley,  17  Abb.  Pr.  360,  Sup.  Ct.  Amer. 

This  rule  has  been  applied  in  America  against 
the  mortgagees  of  a  tenant  claiming  the  damages 
which  had  been  awarded  to  the  owner  of  the  free- 
hold on  a  demolition  of  a  building  as  a  street  im- 
provement— IK 

The  failure  of  the  tenant  in  such  case  to  pay 
rent  and  perform  the  covenants  of  the  lease  were 
held  to  be  a  bar  to  the  action. — Ih. 

Tenant's  right  to  remove  fixtures  put  in  by 
himself  during  his  time  of  possession  cannot  be 
doubted  ;  and  if  before  termination  of  possession 
the  landlord  takes  or  detains  them,  proof  of  a 
demand  is  unnecessary.  Beardsley  v.  Sherman,  1 
Daly,  325,  Amer. 


SECTION  II. 

As  to  the  Eight  of  a  Tenant  to  remove  Fixtures  set  up  in  rela- 
tion to  Trade,  or  to  Trade  in  part. 


Exceptions  early  engrafted  upon  Ancient  Rule^ Furnaces, 
Dyei^s  Fats,  BaJeei^s  Fixtures — The  Right  ncm  Established 
— Fats,  Coppers,  Tables,  dkc,  erected  by  Soap-boilers— Rea- 
S071  why  removable — Dutch  Bams,  Sheds,  dhc, — Argument 
to  show  that  they  were  not  Agricultural  Fixtures — The 
Case  is  not  against  the  General  Principle —  Varnish  Manu^ 
factory — Machinery  of  a  Mill — Bkuiksmith^s  Bellows,  d;c. 
— Lime-kiln — Whether  extensive  Buildings  Rem>ovable. 

Exceptions  early  engrafted  upon  Ancient  Rule. 
— In  very  early  times  exceptions  were  engrafted 
upon  this  ancient  rule  in  favour  of  the  tenant's 
right  to  remove  fixtures  erected  for  various  pur- 
poses as  against  his  landlord,  and  these  decisions 
have  generally  received  the  sanction  of  the  sui^eiior 
courts  down  to  the  present  day. 

The  rule  of  law  which  allows  a  tenant  to  remove 
trade  fixtures,  erected  by  him  during  his  term, 
was  a  privilege  granted  to  a  tenant  from  a  recogni- 
tion of  the  requirements  of  a  gradually  increasing 
system  of  production  and  commerce.  With  regard 
to  things  annexed  for  the  purposes  of  trade,  the 
right  has  been  very  much  extended. 

Very  soon  after  the  passing  of  the  statutes  of 
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Marlbridge  and  Gloacester,  questions  between 
landlord  and  tenant  were  mooted  in  actions  of 
waste,  as  to  the  right  of  lessee  engaged  in  trade, 
and  who  had  set  np  fixtures  for  the  purpose  of 
more  advantageously  carrying  on  his  trade,  to 
remove  them  at  the  expiration  of  his  term.  See 
42  K  3,  fo.  6,  PI.  19.  But  it  was  not  long  ere  the 
{K>int  met  with  a  direct  decision  for 

Baker's  Fixtures,  tbc,  Furnaces,  Dyers  Fats, 
do— In  20  H.  VIL  13.  24,  it  was  expressly  laid 
down  that  if  a  lessee  for  years  erect  any  furnace 
for  his  advantage,  or  a  dyer  set  np  fats  or  vessels 
to  occupy  his  occupation,  he  may  remove  them 
during  the  term.  "  Si  le  lessee  per  ansfait  ascun 
forneis  pur  son  avaniage^  ou  dier  fait  des  fats  et 
vaissels  pur  occupier  son  occupation,  durant  le 
terme  U  pent  remuer  eux,  ,  .  .  et  sic  dun 
baker.'*  But  this  case  did  not  stop  here,  for  it 
also  pointed  out  the  time  within  which  the  re- 
moval must  take  place.  "  Mes  sU  souffert  eux 
etre  fixez  al  terre  apres  le  Jin  del  terme  donq'Us 
appent  al  lessor  et  n'est  ascun  vxiste  de  remuer  lids 
clioses  deins  le  terme.''    deepest 

Here,  then,  is  an  express  authority  that  a  lessee 
for  years  may  remove  furnaces  erected  pur  son 
avantage,  which  must  clearly  mean  for  some  pur* 
pose  by  which  he  can  derive  a  profit;  for  if  it 
were  otherwise,  it  could  not  be  **  for  his  advan- 
tage," and  that,  it  is  conceived,  can  only  be  in 
the  way  of  his  trade :  and  that  it  was  in  relation 
to  trade  that  this  exception  was  established,  is 
further  evident  from  the  two  other  cases  alluded 
to  in  the  judgment,  viz.,  the  dyer  and  the  baker, 
both  of  which  were  certainly  mentioned  with  refer- 
ence to  trade;  and  the  noticing  these  two  cases,  in 
ilhistration,  as  it  were,  of  the  point  at  issue,  shows 
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that  that  was  the  intention  of  the  Court ;  for  if  it 
were  not  so,  they  would  have  put  some  other 
parallel  case,  and  not  those  of  traders. 

These  cases,  then,  estahlish  an  exception  to  the 
old  rule  in  favour  of  furnaces  erected  for  the 
tenant's  advantage  —  that  is,  for  the  purposes  of 
tmde,  fats  and  vessels  erected  hy  a  dyer  to  carry- 
on  his  occupation,  and  those  fixtures  erected  by  a 
baker  in  the  way  of  his  trade,  which,  it  is  appre- 
hended, has  reference  to  ovens,  &c.  See  a  very  able 
note  on  this  case,  2  Leading  Cases,  161,  5th  ed. 

Tlie  two  or  three  next  cases,  however,  which 
follow  this  decision,  went  upon  a  totally  different 
ground,  viz.,  the  mode  of  annexation.  See  Cooke 
V.  Humphrey,  Moore,  177 ;  Day  v,  Austin,  Owen, 
70;  S.  C.  Cro.  El.  374. 

The  Right  is  now  Established, — ^But  whatever 
may  have  been  the  decisions  of  the  earlier  autho* 
rities,  the  privilege  of  removing  trade  fixtures  ia 
now  established  beyond  doubt 

Willes,  J.,  in  Climie  v.  Wood,  3  L.  E.  Ex.  257, 
4  lb.  329,  says,  things  may  be  annexed  to  land  for 
the  purposes  of  trade,  or  of  domestic  convenience  or 
ornament,  in  so  permanent  a  manner  as  really  to 
form  a  part  of  the  land,  and  yet  the  tenant  who  has 
erected  them  is  entitled  to  remove  them  during 
the  term,  or,  it  may  be,  a  reasonable  time  after  its 
expiration. 

The  operation  of  the  rule  may  l>e  enforced  as 
well  between  the  original  parties  as  their  assignees, 
general  or  special,  either  during  the  tenancy  or 
after  its  expiration.  The  cases  of  bankruptcy,  dis- 
tress, and  seizure  by  the  sheriff  under  an  execu- 
tion against  the  tenant,  are  instances  of  where  the 
question  arises  during  the  tenancy;  whilst  an 
action  in  Hie  nature  of  waste  by  the  reversioner 
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ngrainst  the  tenant  for  the  removal  of  articles 
which  the  tenant  claims  the  right  to  remove,  or 
an  action  by  the  tenant  against  the  landlord  for 
hindering  their  removal,  are  instances  where  the 
rule  may  be  enforced  during  the  tenancy,  or  at  its 
expiration. 

In  Poole's  case,  1  Salk.  368,  the  BheriflF,  under  a 
Aeri  facias  against  the  tenant's  goods,  seized  a  soap- 
boiler's vats,  coppers,  tables,  partitions,  and  tlie 
paving  of  the  back  side,  and  left  the  house  stripped, 
80  that  the  first  lessee  was  liable  to  make  it  good. 
In  a  special  action  on  the  case  against  the  sheriff, 
and  those  that  bought  the  goods,  for  damage  done 
to  the  house,  -ffott,  C.  J.,  held,  that  during  the 
term  the  soap-boiler  might  remove  the  fats  he  set 
up  in  relation  to  trade,  and  that  he  might  do  it  by 
the  common  law,  and  not  by  virtue  of  any  special 
custom  in  favour  of  trade  and  to  encourage  in- 
dustry, but  after  the  term  they  became  in  law  a 
gift  to  him  in  reversion,  and  were  not  removable ; 
secondly,  that  there  was  a  difference  between  what 
the  soap-boiler  did  to  carry  on  his  trade,  and  what 
be  did  to  complete  the  house,  as  hearths  and 
chimney-pieces,  which  he  held  not  removable ; 
thirdly,  that  the  sheriff  might  take  them  in  exe- 
cution, as  well  as  the  under-lessee  remove  them, 
so  that  it  was  not  like  tenant  for  years  without 
impeachment  for  waste.  In  that  case  he  allowed 
the  sheriff  could  not  cut  down  and  sell,  though 
the  tenant  might ;  and  the  reason  is,  because  the 
tenant  in  that  case  had  only  a  bare  power  without 
an  interest,  but  here  the  under-lessee  hath  an 
interest  as  well  as  a  power,  as  tenant  for  years 
hath  in  standing  corn,  in  which  case  the  Sheriff 
can  cut  down  and  sell.  Parhe^  B.,  in  Hallen  v. 
Bander,  which  was  an  action  by  the  tenant  against 
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his  landloixi  to  recover  the  price  of  fixtures  and 
effects  bargained  and  sold  by  him  to  the  landlord 
on  the  expiration  of  his  tenancy,  said  the  general 
rule  is,  *'  that  goods  by  being  affixed  to  the  freehold 
become  parcel  of  it,  subject  to  the  right  of  the 
tenant,  if  he  affixed  them  or  purchased  them,  to 
remove  them  during  the  terra,  or  to  part  with  them 
to  an  incoming  tenant." 

Two  inferences  may  be  drawn  from  these  cases  : 
— First,  that  the  tenant's  is  not  a  mere  right  to 
remove,  but  also  an  interest ;  secondly,  that  the 
fixtures  which  are  subject  to  this  right  do  not  be- 
come the  landlord's  during  the  continuance  of  the 
term,  that  being  the  duration  of  the  tenant's  right 
to  remove,  but  remain  his  till  its  expiration,  other- 
wise the  plaintiff  could  not  have  recovered  in  the 
form  of  action  adopted  in  the  latter  case,  but  must 
have  declared  special.  By  their  separation  during 
the  term  they  are  re-converted  into  goods  and 
chattels.  Lee  v,  Risdon ;  Hallen  v,  Runder,  1  C. 
M.  &  R.  275. 

.  lieason  why  Bemovable. — And  so  in  Lawton  v. 
Lawton,  ante  p.  62,  the  facts  of  which  case  are 
there  stated.  Lord  Hardwicke  says,  **  Since  the 
time  of  Henry  the  Seventh,  the  general  ground 
the  courts  have  gone  upon  of  relaxing  this  strict 
construction  of  law  is,  that  it  is  for  the  benefit  of 
the  public  to  encourage  tenants  for  life  to  do  what 
is  advantageous  to  the  estate  during  their  term  ; 
coppers  and  all  sorts  of  brewing  vessels  cannot  pos- 
sibly be  used  without  being  as  much  fixed  as  fire- 
engines  ;  and  in  brewing-houses  especially,  pipes 
must  be  laid  through  the  walls  and  supported  by 
walls ;  and  yet,  notwithstanding  this,  as  they  are 
laid  for  the  convenience  of  trade,  landlords  will  not 
be  allowed  to  retain  them.     There  is  no  doubt  but 
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the  case  would  be  very  clear  as  between  landlord 
and  tenant."  * 

Again,  the  same  learned  judge,  in  Dudley  v. 
Warde,  the  facts  of  which  case  are  stated  ante 
p.  54,  says  (in  speaking  of  the  old  rule  of  law), 
"  And  yet  there  are  some  exceptions  to  that  rule, 
as  between  landlord  and  tenant ;  what  is  erecteil 
by  the  latter  for  the  sake  of  trade  may  be  re- 
moved; though  fixed  to  the  freehold :  "  and  again, 
**  The  determinations  have  been  for  the  benefit  of 
trade." 

And  Lord  Mansfield^  in  Lawton  v.  Salmon,  ante 
p.  42,  takes  a  similar  view.  He  says,  ''  But  there 
has  been  a  relaxation  of  the  strict  rule  in  that 
species  of  cases  for  the  benefit  of  trade  between 
landlord  and  tenant ;  that  many  things  may  now 
be  taken  away  which  could  not  be  formerly,  such 
as  erections  for  carrying  on  any  trade,  marble 
chimney-pieces,  and  the  like,  when  put  up  by  the 
tenant.  This  is  no  injuiy  to  the  landlord,  for  the 
tenant  leaves  the  premises  in  the  same  state  in 
which  he  found  them,  and  the  tenant  is  benefited." 
"  It  would  have  been  different  if  the  springs  had 
been  let,  and  the  tenant  had  been  at  the  expense 
of  erecting  these  salt-works ;  he  might  very  well 

•  A  reveraionary  interest  in  trade  fixtures  will  pass  by  a 
parol  agreement.  Per  Gresswell,  in  Petrie  v.  Dawson,  2  C. 
&  K.  138.  But  this  point  is  doubtful,  for  although  a  land- 
lord might  without  writing  sever  the  interest  in  a  remov- 
able chattel  erected  by  his  tenant,  which  he  might  acquire 
in  the  event  of  the  tenant  not  removing  it,  yet  so  long  as 
it  was  affixed  and  included  in  the  demise.  Which  was  the 
case  h^re,  it  would  be  part  of  the  demised  hereditaments, 
though  mere  chattels  so  demised  would  not  (see  Robinson 
V.  Learoyd,  7  M.  &  W.  48) ;  and  as  the  fixture  was  part  of 
the  hereditaments  at  the  time  the  reversioner  disposed  of 
it,  it  is  difficult  to  see  how  that  interest  could  be  severed, 
so  as  to  enable  it  to  pass  as  a  chattel. 
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have  said,  I  leave  the  estate  no  worse  than  I  found 
it:  that,  as  I  stated  before,  would  be  for  the  en- 
couragement and  convenience  of  trade,  and  the 
benefit  of  the  estate." 

This  case  has  been  recognised  in  Mansfield 
(Earl  of)  V.  Blackburn,  6  Bing.  N.  0.  426. 

Dutch  Bams,  Sheds,  <&c. — In  Dean  v,  Allalley, 
3  Esp.  11,  which  was  a  case  at  Nisi  Prius,  before 
Lord  Kenyon,  a  tenant,  during  his  term,  erected 
certain  sheds,  called  Dutch  barns.  The  sheds  had 
a  foundation  of  brickwork  in  the  ground,  and  up- 
rights fixed  in  and  rising  from  the  brickwork  sup- 
ported the  roof,  which  was  composed  of  tiles ;  the 
sides  were  open.  His  Lordship  observed,  that. 
*'  the  law  will  make  the  most  favourable  construc- 
tion for  the  tenant,  when  he  has  made  necessary 
and  useful  erections  for  the  benefit  of  his  trade  or 
manufacture,  which  enable  him  to  carry  it  on  with 
more  advantage.  It  has  been  held  so  in  the  case 
of  the  cider-mill*  and  other  cases,  and  I  shall  not 
narrow  the  law,  but  hold  erections  of  this  sort, 
made  for  the  benefit  of  trade,  or  constructed  as  the 
present,  to  be  removable  at  the  end  of  the  term." 

Argument  to  slww  they  were  not  Agricultural 
Fixtures. — From  the  observations  of  Lord  EUenr- 
borough  in  commenting  on  this  case,  in  the  course 
of  his  judgment  in  Elwes  v.  Maw,  3  East.  55, 
it  would  seem  that  his  Lordship  was  of  opinion 
that  these  barns  had  been  erected  for  agricultural 
purposes;  but  it  is  apprehended  that  no  words 
can  more  strongly  express  the  impression  on  Lord 
Kenyan's  mind  that  they  were  not,  but  were  rather 
connected  with  trade,  than  the  language  above 
cited  from  his  Lordship's  judgment.  There  is 
another  Nisi  Prius  case  before  Oould,  J.,  also  re- 

*  See  ante  p.  41. 
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ferred  to  by  Lord  EUenhorough  in  Elwes  v.  Maw, 
and  as  to  which  his  Lordship  observes,  that  the 
question  what  the  tenant  could  have  done  in  virtue 
of  his  right  under  the  old  term,  if  it  had  continued, 
could  never  have  con^e  judicially  before  Mr  Justice 
Gould  at  Nisi  Priiis ;  that  learned  judo^e,  however, 
said^  **  that  the  defendant  would  clearly  have  been 
entitled  to  take  away  the  fixtures,  if  he  had  done 
it  during  the  continuance  of  his  tenancy  from  year 
to  year,  but  that,  by  the  agreement,  the  parties 
had  made  a  new  contract  which  put  an  end  to 
the  term."  The  fixtures  in  question  in  this  case 
were,  amongst  others,  a  wooden  sbible,  which  stood 
on  blocks  or  rollers,  which  he  had  before  removed 
from  an  estate  of  his  own,  adjoining  to  the  pre- 
mises in  question ;  a  shed  which  he  had  himself 
built  on  brickwork,  and  some  posts  and  rails  which 
he  had  also  erected.  Fitzherbert  v,  Sliaw,  1  H. 
BL  558.  See  Heap  v.  Barton,  12  C.  B.  274,  21 
L.J.  153. 

The  Case  decides  nothing  against  the  Genei^al 
Principle, — It  will  be  observed,  however,  that  these 
fixtures  had  no  reference  to  trade  or  manufacture, 
and  Lord  Kenyon,  in  Penton  v.  Bobart,  remarks 
on  the  case,  that  it  turned  upon  the  construction 
of  an  agreement  that  such  things  should  be  left 
on  the  premises,  and  decided  nothing  against  the 
general  principle. 

Varnish  Manufactoi-y. — In  Penton  v.  Eobart, 
the  following  was  the  state  of  facts : — The  defen- 
dant, who  was  a  varnish-maker,  erected  a  build- 
ing on  the  premises  for  the  purposes  of  his  trade. 
This  building  had  a  brick  foundation  let  into  the 
ground,  with  a  chimney  belonging  to  it,  upon 
which  a  superstructure  of  wood,  brought  from 
another  place,  where  the  defendant  had  carried  on 
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liis  buflinefls,  wrr  raised,  in  wliicli  the  dedendant 
liHd  carried  on  Iiis  trade  :  this  wooden  structure  he 
pulled  down  whilst  he  remained  in  possession,  and 
carried  away  the  materials  ;  and  for  this  an  action 
of  trespass  was  brought.  The  plaintiff  obtained  a 
verdict,  subject  to  ttie  question  whether  the  defen- 
dant was  warranted  in  pulling  down  the  building 
and  taking  away  the  materials  after  the  expiration 
of  the  term  ;  and  Lord  Kenyan  said,  "  The  leaning 
has  always  been  in  favour  of  the  tenant,  in  support 
of  the  interests  of  trade,  which  is  become  the  pillar 
of  the  state.  Here  the  defendant  has  done  no 
more  than  he  had  a  right  to  do ;  he  was,  in  fact, 
still  in  possession  of  the  premises  at  the  time  the 
tiling  were  taken  away.  2  East.  90,  92 ;  and  see 
S.  C.  4  Esp.  33.  See  Tmppes  v.  Barter,  ante 
p.  50. 

In  America  it  has  been  held  that  things  affixed 
by  the  tenant  to  the  building  for  his  convenience, 
as  coppers,  stills,  are  removable  at  any  time  by 
him  during  his  term.  Reynolds  v.  Shuler,  6  Cow. 
323,  Sup.  Ot. ;  Raymond  v.  White,  7  *.  319  ; 
Herman ee  v.  Vernoy,  6  Johns.  3,  Araer. 

Machine!^  of  a  Mill — The  machinery  of  a  mill 
is  part  of  the  freehold,  and  cannot  be  removed  by 
the  tenant.  Farrant  t7.  Thomson,  2  D.  &  R.  1, 
5  B.  &  A.  826.  See  Rufford  v.  Bishop,  5  Russ. 
346. 

Blacksmith's  Bellows, — See  Twigg  v.  Potts,  1  C. 
M.  &  R.  89,  3  Tyrwh.  969,^  which  was  iin  action 
of  trespass  for  seizing,  severing,  and  selling,  under 
a  distress  for  rent,  a  blacksmith's  bellows,  anvils, 
and  blocks,  vices,  lathes,  shelves,  grates,  grind- 
stones, and  benches.  The  case,  however,  went  off 
upon  a  question  of  pleading. 

Limekilns, — There  was  a  question  raised  in 
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Tliresher  v.  East  London  Waterworks  Companj, 
2  B.  &  C.  608,  whether  a  tenant  had  a  right  to 
remove  a  lime-kiln,  which  was  substantially  bnilt 
of  brick  and  mortar,  and  whose  foundations  were 
let  into  the  ground,  the  expense  of  constructing 
which  amounted  to  £160.  The  point  received  no 
determination. 

Whether  extensive  BuUdtngs  Removable, — It  is, 
nevertheless,  a  case  worthy  of  great  consideration, 
where  any  question  should  arise  as  to  the  right  of 
the  tenant  to  remove  extensive  buildings  at  the 
termination  of  his  term,  which  he  had  erected  for 
the  purposes  of  his  trade.  The  consequences  of 
a  decision  in  favour  of  such  a  right  would  be  most 
serious,  and  it  is  presumed  that  the  courts  would 
hesitate  long,  in  the  absence  of  any  authority  to 
that  effect,  before  they  would  answer  the  question 
affirmatively ;  and  there  can  be  very  little  doubt 
but  that  the  nature  of  the  construction,  and  the 
manner  in  which  the  fixture  is  attached  to  the 
freehold,  would  form  subjects  of  very  grave  con- 
sideration with  any  court  now-a-days,  or  even  in 
earlier  times,  where  it  was  sought  to  remove  a 
substantial  and  extensive  manufactory,  erected  by 
a  tenant  for  the  purposes  and  conveniences  of  his 
trade ;  for  it  would  certainly  have  the  effect  of 
violating  a  well-received  principle,  viz.,  that  the 
principal  thing  shall  not  be  destroyed  by  taking 
away  the  accessary;  Lawton  v.  Lawton,  ante  p.  62  ; 
Dudley  v,  Warde,  ante  p.  65 ;  and  it  is  conceived 
that  the  courts,  acting  upon  this  rule,  would  not 
I)ermit  the  removal  of  any  trading  fixture  which 
would  have  the  effect  of  destroying  or  doing  great 
and  serious  injury  to  some  large  and  im{)ortant 
building.  If,  however,  the  building  be  merely  an 
accessary,  as  was  the  engine-bouse  in  Lawton  v. 
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Lawton,  and  merely  built  to  cover  it,  there  the 
one  as  well  as  the  other  is  removable.  Elwes  v. 
Maw. 

The  court  held  that  the  lessee  had  a  right  to 
remove  whatever  was  in  the  nature  of  a  machine, 
or  ])art  of  a  machine,  but  not  what  was  in  the 
nature  of  a  building,  or  support  of  a  building, 
though  made  of  iron ;  and  that  in  the  removal  he 
should  disturb  such  brickwork  only  as  was  neces- 
sary, and  was  not  bound  to  restore  it  to  a  perfect 
state,  as  if  the  machine  it  was  intended  to  cover 
were  still  there.  Foley  v.  Addenbrooke,  13  M.  & 
W.  174.  See  Gibson  v.  Hammersmith  Railway 
Co.,  11  W.  R.  299,  where  the  question  arose  under 
the  Lands  Clauses  Act,  s.  92,  as  to  the  obligation 
to  pay  compensation  for  trade  fixtures  erected  in 
a  manufactory,  a  portion  of  which  the  company 
required. 


SECTION  III. 

Of  the  Right  to  remove  Fixtures  set  up  for  Agricultural 

Purposes. 


Whether  Trading  Privilege  extends  to  Agriculture — Beast- 
house,  <fcc. — Con^ned  to  mere  Agrumltural  Erections — 
Arguments  and  Cases  further  considered — Trees — Gar- 
deners and  Nurserymen — Strawberry  Beds — Box — Hot- 
houses and  Greenhouses — Boiler— 14  <fc  15  Vict,  c,  25. 

Whether  Trading  Privilege  extends  to  Agricul- 
ture,— The  leading,  and,  indeed,  the  only,  direct 
authority  as  to  the  right  of  a  tenant  to  remove 
fixtures  erected  for  the  purposes  of  agriculture  or 
husbandry,  is  that  of  Elwes  v.  Maw,  a  case  which 
met  with  great  consideration  and  deliberation,  the 
result  of  which  was,  that  the  tenant's  privilege 
with  respect  to  fixtures  set  up  for  the  purposes  of 
trade  does  not  extend  to  those  set  up  for  the  pur- 
poses of  agriculture.  The  facts  of  the  case  ap[)ear 
sufficiently  for  the  present  purpose  from  the  judg- 
ment of  Lord  EUenborough,  which  is  in  tlie  follow- 
ing words : — 

Beast-Jumse,  Carpe^iter's  Shop,  Fuel-hottse,  Cart- 
house^  Pump-house,  and  Fold-yard  Wall — "  This 
was  an  action  upon  the  case,  in  the  nature  of 
waste  by  a  landlord,  the  reversioner  in  fee,  against 
his  late  tenant,  who  had  held,  under  a  term  for 
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twenty-one  years,  a  farm,  consisting  of  a  messn- 
age,  and  lands,  outhouses,  and  barns,  &c.,  thereto 
belonging,  and  who,  as  the  case  reserved  stated, 
during  the  term,  and  about  fifteen  years  before  its 
expiration,  erected,  at  his  own  expense,  a  bea^Bt- 
house,  carpenter's  shop,  a  fuel-house,  a  cart-house, 
a  pump-house,  and  fold-yard.  The  buildings  were 
of  brick  and  mortar,  and  tiled,  and  the  founda- 
tions of  them  were  about  a  foot  and  a  half  deep 
in  the  ground.  The  carpenter  s  shop  was  closed 
in,  and  the  other  buildings  were  open  to  the  front, 
and  supported  by  brick  pillars.  The  fold-yard 
wall  was  of  brick  and  mortar,  and  its  foundation 
was  in  the  ground.  The  defendant,  previous  to 
the  expiration  of  his  lease,  pulled  down  the  erec- 
tions, dug  up  the  foundations,  and  carried  away 
the  materials;  leaving  the  premises  in  the  same 
state  as  when  he  entered  upon  them.  The  case 
ftnther  stated,  that  these  erections  were  necessary 
and  convenient  for  the  occupation  of  the  farm, 
which  could  not  be  well  managed  without  them. 
And  the  question  for  the  opinion  of  the  Court 
was.  Whether  the  defendant  had  a  right  to  take 
away  these  erections  ?  Upon  a  full  consideration 
of  all  the  cases  cited  upon  this  and  the  former 
argument,  which  are  indeed  nearly  all  that  the 
books  afibrd  materially  relative  to  the  subject,  we 
are  all  of  opinion  that  the  defendant  had  not  a 
right  to  take  away  these  erections. 

*•  Questions  respecting  the  right  to  what  are 
ordinarily  called  fixtures  principally  arise  between 
three  classes  of  persons:  1st,  Between  different 
descriptions  of  representatives  of  the  same  owner 
of  the  inheritance,  viz:,  between  his  heir  and  exe- 
cutors ;  in  the  first  case,  i.e.,  as  between  heir  and 
executor,  the  rule  obtains  with  the  most  rigour  in 
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favour  of  the  inheritance,  and  against  the  right  to 
disannex  therefrom,  and  to  consider  as  a  personal 
chattel  anything  which  has  been  affixed  thereto ; 
2dly,  between  the  executor  of  tenant  for  life  or 
in  tail  and  the  remainder  -  man  or  reversioiier, 
in  which  case  the  right  to  fixtures  is  oonsidereil 
more  favourably  for  executora  than  in  the  preceding 
case  between  heir  and  executor ;  the  3d  case,  and 
that  in  which  the  greatest  latitude  and  indulgenoe 
have  always  been  allowed  in  favour  of  the  claim  U* 
having  any  particular  articles  considered  as  fer- 
Ronal  chattels  as  against  the  claim  in  respect  U* 
freehold  or  inheritance,  is  the  case  between  land* 
lord  and  tenant. 

"  But  the  general  rule  on  this  subject  is  tliat 
which  obtains  in  the  first-mentioned  case — i.e,  be- 
tween heir  and  executor  ;  and  that  rule  (as  foun^l 
in  the  Year  BiK)k,  17  K  II.  p.  518,  and  laid  down 
at  the  close  of  Herlakenden's  case,  Co.  Bep.  pt  iv. 
p.  64,  Co.  Litt  53,  in  Cooke  v.  Humphrey,  Moore, 
177,  and  in  Lord  Darcy  v.  Ask  with.  Hob.  234,  in 
the  part  cited  by  my  brother  Vaughan^  and  in 
other  cases)  is,  that  where  a  lessee,  having  annexe«l 
anything  to  the  freehold  during  his  term,  after- 
wards takes  it  away,  it  is  waste.  But  this  rnif, 
at  a  very  early  peiiod,  had  several  exceptions  at- 
tempted to  be  engrafted  U[x>n  it,  and  which  were 
at  last  effectually  engrafted  upon  it,  in  favour  of 
trade,  and  of  those  vessels  and  utensils  whicli 
are  immediately  subservient  to  the  purposes  of 
trade.  In  the  Year  Book,  42  E.  IIL  6,  the  right 
of  the  tenant  to  remove  a  furnace  erected  by 
him  during  his  term  is  doubted,  and  adjourned. 
In  the  Year  Book  of  the  20  H.  VII.  13,  a  &  b, 
which  was  a  case  of  trespass  against  executors 
for  removing  a  furnace  fixed  with  mortar  by  their 
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testator,  and  annexed  to  the  freehold,  and  which 
waB  holden  to  be  wrongfully  done,  it  is  laid  down, 
that  if  a  lessee  for  years  makes  a  furnace  for  his 
advantage,  or  a  dyer  make  his,  vats  or  vessels  to 
occupy  his  occupation  during  his  term,  he  may 
remove  them  ;  but  if  he  suflFer  them  to  be  fixed  to 
the  earth  after  the  term,  then  they  belong  to  the 
lessor ;  and  so  of  a  baker.  And  it  is  not  waste  to 
remove  such  things  within  the  term  by  some ; 
and  this  shall  be  against  the  opinions  aforesaid. 
But  the  rule  to  this  extent  in  favour  of  tenants  is 
doubted  afterwards  in  21  H.  VII.  27,  and  narrowed 
there  by  allowing  that  the  lessee  for  years  could 
only  remove,  within  the  term,  things  fixed  to  the 
ground,  and  not  to  the  wall  of  the  principal 
building.  However,  in  process  of  time,  the  rule 
iu  favour  of  the  right  in  the  tenant  to  remove 
utensils  set  up  in  relation  to  trade  became  fully 
established ;  and,  accordingly,  we  find  Lord  HolU 
in  Poole's  case,  1  Salk.  368,  laying  down  (in  the 
instance  of  a  soap-boiler,  an  under-tenant,  whose 
vats,  coppers,  <fec.,  fixed,  had  been  taken  in  exe- 
cution, and  on  which  account  the  first  lessee  had 
brought  an  action  against  the  sheriff)  that  during 
the  term  the  soap-boiler  might  well  remove  tlie 
vats  he  set  up  in  relation  to  trade,  and  that  he 
might  do  it  by  the  common  law,  and  not  by 
virtue  of  any  special  custom  in  favour  of  trade 
and  to  encourage  industry;  but  that,  after  the 
term,  they  became  a  gift  in  law  to  him  in  rever- 
sion, and  were  not  removable.  He  adds,  that 
there  was  a  difference  between  what  the  soap- 
boiler did  to  carry  on  his  trade,  and  what  he  did 
to  complete  his  house,  as  hearths  and  chimneys, 
which  he  held  not  removable.  The  indulgence 
in  favour  of  the  tenant  for  years  during  the  term 
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lias  been  since  carried  further,  and  he  has  been 
allowed  to  carry  away  matters  of  ornament,  as 
ornamental  marble  cliimney-pieces,  pier-ghisses, 
hangings,  wainscot  fixed  only  by  screws,  and  the 
like.  Beck  v.  Rebow,  1  P.  Wms.  94 ;  Ex  parte 
Quincey,  1  Atk.  477;  and  Lawton  v.  Lawton,  3 
Id.  13*  But  no  adjudged  case  has  yet  gone 
the  length  of  establinhing  that  buildings  sub- 
servient to  the  purposes  of  agriculture,  as  dis- 
tinguished from  those  of  trade,  have  been  re- 
movable by  an  executor  of  tenant  for  life,  nor  by 
the  tenant  himself  who  built  them,  during  his 
term. 

"  In  deciding  whether  a  particular  fixed  instru- 
ment, machine,  or  even  building,  should  be  con- 
sidered as  removable  by  the  executor,  as  between 
him  and  the  heir,  the  Court,  in  the  three  principal 
cases  on  this  subject, — viz.,  Lawton  v,  Ijawton,  3 
Atk.  13,  which  was  the  case  of  a  fire-engine  to 
work  a  colliery  erected  by  a  tenant  for  life  ;  Lord 
Dudley  v.  Lord  Warde,  Ambl.  113,  which  was 
also  the  case  of  a  fire-engine  to  work  a  colliery 
erected  by  tenant  for  life  :  these  two  cases  before 
Lord  Hardwicke;  and  Lawton  (executoi*)  v,  Sal- 
mon, 1  H.  Bl.  259,  in  notis,  before  Lord  Mans- 
fields  which  was  the  case  of  saltpans,  and  which 
came  on  in  the  shape  of  an  action  of  trover, 
brought  for  the  saltpans  by  the  executor  against 
the  tenant  of  the  heir-at-law, — the  Court  may  be 
considered  as  having  decided  mainly  on  this 
ground,  that  where  the  fixed  instrument^  engine,  or 
utensil,  and  the  building  covering  the  same,  falls 
within  the  same  principle,  loas  an  accejssary  to  a 
matter  of  personal  nature^  that  it  should  he  itself 

•  See  D'Eyn  court  r.  Gregory,  ante  p.  23. 
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considered  as  personalty  *  The  fire-engine,  in  the 
cases  in  3  Atk.  and  Ambl.,  supra,  was  an  accessary 
to  the  canying  on  the  trade  of  getting  and  vendin^^ 
coals,  a  matter  of  a  personal  nature.  Lord  Hard^ 
wicke  says,  in  the  case  in  Ambler,  '  A  colliery  is 
not  only  an  enjoyment  of  the  estate,  but  in  part 
carrying  on  a  trade/  And  in  the  case  in  3  Atk. 
he  says,  '  One  reason  that  weighs  with  me  is  its 
being  a  mixed  case,  between  enjoying  the  profits 
of  the  lands  and  carrying  on  a  species  of  trade ; 
and,  considering  it  in  this  light,  it  comes  very 
near  the  instances  in  brewhouses,  &q.,  of  furnaces 
and  coppers.*  Upon  the  same  principle  Lord 
Chief  Baron  Comyns  may  be  considered  as  having 
decided  the  case  of  the  cider-mill ;  t  *•«.,  as  » 
mixed  case  between  enjoying  the  profits  of  the 
land  and  carrying  on  a  species  of  trade,  and  as 
considering  the  cider-mill  as  properly  an  acces- 
sary to  the  trade  of  making  cider.  In  the  case 
of  the  saltpans,  Lord  Mansfield  does  not  seem  to 
have  considered  them  as  accessary  to  the  carrying 
on  a  trade,  but  as  merely  the  means  of  enjoying 
the  benefit  of  the  inheritance.  He  says,  *  The 
salt-spring  is  a  valuable  inheritance,  but  no  profit 

♦  But  this,  like  other  rules  upon  the  subject,  affords  but 
slight  aid  in  determining  the  numerous  questions  arising 
on  fixtures  in  the  relation  of  landlord  and  tenant.  The 
true  rule  seems  to  be,  that  all  articles  annexed  or  erected 
by  the  tenant  for  the  temporary  convenience  of  enjoy- 
ing the  premises,  and  with,  the  evident  purpose  of  removal, 
may  be  disannexed  during  the  term,  where  that  can  be 
done  without  sensible  injury  to  the  other  erections,  and 
where  the  removal  is  consistent  with  the  known  usages 
of  the  business. 

t  See  Fisher  v.  Dixon,  12  CI.  &  Fin.  312,  H.  of  L. 
Cases ;  "Walmsley  v.  Milne,  7  C.  B.  N.  S.  115,  and  note, 
a7Ue  pp.  26, 40  ;  Longbottom  v.  Berry,  5  L.  K.  Q.  B.  123, 
39  L.  J.  N.  S.  Q.  B.  51,  ante  p.  7. 
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arises  from  it  unless  there  be  a  salt-work,  which 
consists  of  a  building,  &c.,  for  the  purposes  of 
containing  the  pans,  &c.,  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  with- 
out them ;  they  are  accessaries  necessary  to  the 
enjoyment  of  the  principal.  The  owner  erected 
them  for  the  benefit  of  the  inheritance.'  U|)Ou 
lliis  principle  he  considered  them  as  belonging  to 
the  heir,  as  parcel  of  the  inheritance,  for  the  en- 
joyment of  which  they  were  made,  and  not  as 
belonging  to  the  executor,  as  the  means  or  instru- 
ment of  carrying  on  a  trade.  If,  however,  he  had 
even  considered  them  as  belonging  to  the  executor, 
as  utensils  of  trade,  or  as  being  removable  by  the 
tenant  on  the  ground  of  their  being  such  utensils 
of  trade,  still  it  would  not  have  affected  the  ques- 
tion now  before  the  Court,  which  is  the  right  of  a 
tenant^  for  mere  agricultural  purposes,  to  remove 
buildings  fixed  to  the  freehold,  which  were  con- 
structed by  him  for  the  ordinary  purposes  of  bus- 
bandry,  and  connected  with  no  description  of  trade 
whatsoever,  and  to  which  description  of  buildings 
no  case  (except  the  Nisi  Prius  case  of  Dean  v. 
Allallej  before  -Lord  Kent/on,  and  which  did  not 
undergo  the  subsequent  review  of  himself  and  the 
rest  of  the  Court)  has  yet  extended  the  indul- 
gence allowed  to  tenants  in  respect  to  buildings 
for  the  purposes  of  trade.  In  the  case  of  Buller's 
Nisi  Prius,  34,  of  Culling  v,  Tuffnal,  before  Lord 
Chief  Justice  Trebi/  at  Nisi  Prius,  he  is  stated  to 
have  holden  that  the  tenant  who  had  erected  a 
bam  upon  the  premises,  and  put  it  upon  pattens 
and  blocks  of  timber  lying  upon  the  ground,  but 
not  fixed  in  or  to  the  ground,  might,  by  the 
custom  of  the  country,  take  tliem  away  at  the 
end  of  his  term.     To  be  sure  he  might,  and  that 
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without  any  custom  ;  for  the  terms  of  the  state- 
ment exdude  them  from  being  considered  as  fix- 
tures ;  '  they  were  not  fixed  in  or  to  the  p:round.' 
In  the  case  of  Fitzherbert  v.  Shaw,  1  H.  Bl.  258, 
we  have  only  the  opinion  of  a  very  learned  jud^e 
indeed,  Mr  Justice  Gotdd,  of  what  would  have 
been  the  right  of  the  tenant  as  to  the  taking 
away  a  shed  built  on  brickwork,  and  some  posts 
and  rails  which  he  had  erected,  if  the  tenant  had 
done  so  during  the  term  ;  but  as  the  term  was 
put  an  end  to  by  a  new  contract,  the  question 
what  the  tenant  could  have  done  in  virtue  of  his 
rigiit  under  the  old  term,  if  it  had  continueil, 
could  never  have  come  judicially  before  him  at 
Nisi  Prius  ;  and  when  that  question  was  offered  to 
be  argued  in  the  Court  above,  the  counsel  were 
stopped,  as  the  question  was  excluded  by  the  new 
agreement.  As  to  the  case  of  Penton  v.  Robart, 
2  East.  88,  it  was  the  case  of  a  varnish-house, 
with  a  brick  foundation  let  into  the  ground,  of 
which  the  woodwork  had  been  removed  from  an- 
other place,  where  the  defendant  had  carried  on 
his  trade  with  it.  It  was  a  building  for  the  pur- 
pose of  trade  ;  and  the  tenant  was  entitled  to  the 
name  indulgence  in  that  case  which,  in  the  cases 
already  considered,  had  been  allowed  to  other 
buildings  for  the  purposes  of  trade — as  furnaces, 
vats,  coppers,  engines,  and  the  like.  And  though 
Lord  Kenyon,  after  putting  the  case  upon  the 
ground  of  the  leaning  which  obtains  in  modern 
times  in  favour  of  the  interest  of  tradoj  upon 
which  ground  it  might  properly  be  sup|)orted, 
goes  further,  and  extends  the  indulgence  of  the 
law  to  the  erection  of  greenhouses  and  hothouses 
by  nurserymen,  and,  indeed,  by  implication,  to 
buildings  by  all  other  tenants  of   land.     There 
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certaioly  exists  no  decided  case,  and,  I  believe, 
no  iiecognised  opinion  or  practice,  on  either  side 
of  Westminster  Hall^  to  warrant  such  an  exten- 
sion. \ 

•'  The  Nisi  Prius  case  of  Dean  v,  Allalley,  re- 
ported in  Mr  Woodfairs  book,  p.  515,  10th  ed , 
and  Mr  Espinasse's  Be{K)rts,  vol.  ii.  p.  11,  is  a  case 
of  the  erection  and  removal  by  the  tenant  of  two 
sheds,  called  Dutch  barns,  which  were,  I  will  as- 
sume,  unquestionably  fixtuiea       Lord    Kenyan 
says,  *  The   law  will  make  the  most   favourable 
construction  for  the  tenant  where  he  has  made 
necessaiy  and  useful  erections  for  the  benefit  of 
his   trade  or  manufacture,  and  which  enable  him 
to  carry  it  on  with  more  advantage.'    It  has  been 
80  holden  in  the  case  of  cider-mills,  and  other 
cases ;  and  I  shall  not  narrow  the  law,  but  hold 
erections  of  this  sort  made  for  the  benefit  of  trade, 
or  constructed  as  the  present,  to  be  removable  at 
the  end  of  the  term.    Lord  Kent/on  here  uniformly 
mentions  the  benefit  of  trade,  as  if  it  were  a  build- 
ing subservient  to  sonle  purposes  of  trade,  and 
never  mentions  agriculture  for  the  purposes  for 
which  it  was  erected.    He  certainly  seems,  how- 
ever, to  have  thought  that  buildings  erected  by 
tenants  for  the  purposes  of  farming  were,  or  rather 
ought  to  be,  governed  by  the  same  rules  which 
had  been  so  long  judicially  holden  to  apply  in  the 
case  of  buildings  for  the  purposes  of  trade,  but  the 
case  of  buildings  for  trade  has  been  always  put 
and  recognised  as  a  known  allowed  exception  from 
the  general  rule  which  obtains  as  to  other  build- 
ings ;  and  the  circumstance  of  its  being  so  treated 
and  considered  establishes  the  existence  of  the 
general  rule  to  which  it  is  considered  as  an  excep- 
tion.    To  hold  otherwise,  and  to  extend  the  rule 
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ill  favour  of  tenants  in  the  latitude  contended  for 
by  the  defendant,  would  be,  as  appears  to  me,  to 
introduce  a  dangerous  innovation  into  the  rela- 
tive state  of  rights  and  interests  holden  to  subsist 
between  landlord  and  tenant.     But  its  danger  or 
probable  mischief  is  not  so  properly  a  considera- 
tion for  a  court  of  law,  as  whether  the  adoption  of 
such  a  doctrine  would  be  an  innovation  at  all ; 
and  being  of  opinion  that  it  would  be  so,  and 
contrary  to  the  uniform  current  of  legal  authori- 
ties on  the  subject,  we  feel  ourselves,  in  conformity 
to  and  in  support  of  these  authorities,  obliged  to 
pronounce  that  the  defendant  had  no  right  to  take 
away  the  erections  stated  and  described  in  this 
case."  * 

That  Case  has  been  considered  as  confined  to 
mere  Agricultural  Erections. — It  has  been  con- 
sidered by  several  very  learned  and  eminent  law- 
yers, who  have  paid  every  attention  to  the  law  of 
fixtures,  that  the  case  of  Elwes  v.  Maw  is  conclu- 
sive against  the  privilege  of  all  agricultural  ten- 
ants to  remove  any  kind  of  fixtures  erected  on  the 
farm  during  their  term  ;  but  it  is  contended  that, 
on  a  careful  examination  of  the  case,  it  will  be 
found  to  go  no  such  length,  nor  was  it  the  inten- 
tion of  Lord  JEllenborough  that  it  should  be  so 
considered.^ 

Mr  Smith,  in  the  second  vol.  of  his  Leadin<i^ 
Cases,  p.  163,  5th  ed.,  sums  up  the  arguments 
against  Loid  Ellenborough's  decision  to  this 
effect:  that  his  Lordship's  opinion,  that  the  doc- 
trine sought  to  be  established  by  the  defendant 
"  was  contrary  to  the  uniform  current  of  legal 
authority,"  can  hardly  be  maintained ;  that  it  has 

*  See  ante  p.  87. 
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a  teodeDcyto  confine  within  narrower  limits  tlie 
privilege  of  the  tenant  than  the  policy  which  es- 
tablished those  limits  would  justify ;  that  hus- 
bandry IS  equally  advantageous  with  trade  to  the 
community,  and  is  often  carried  on  by  means  of 
machinery ;  that  many  of  the  occupations  of  agri- 
culturists are  trades ;  and  in  support  of  this  view 
the  opinion  of  Lord  Hardtotcke  is  relied  on  in 
Lawton  v.  Lawton  and  Dudley  v.  Warde,  by  which 
it  would  seem  that  his  Lordship  considered  the 
tenant's  privilege  as  extending  to  fixtures  by  means 
of  which  the  tenant  carried  on  a  species  of  trade* 
thereby  rendering  the  produce  of  his  own  land 
available  to  his  own  ])rofit ;  and  in  support  of  this 
argument  the  case  of  nurserymen  and  gardeners 
removing  trees,  &c.,  is  relied  on.  And  his  Lord- 
ship commences  by  saying,  "  We  are  all  of  opinion 
that  the  defendant  had  not  a  right  to  take  away 
these  erections."  It  will  appear  obvious,  therefore, 
that  the  Court  guarded  particularly  against  the 
supposition  that  the  judgment  was  to  have  refer- 
ence to  any  other  species  of  fixtures  than  those 
which  were  then  under  the  consideration  of  their 
Lordships,  and  which  have  no  reference  to  trade, 
no  reference  to  manufactures  or  machinery,  but 
were  erected  "for  mere  agricultural  purposes." 

It  will  be  recollected  that  the  fixtures  which 
had  been  removed  in  the  case  of  Elwes  v.  Maw 
were  simply  "  a  beast-house,  a  carpenter's  shop,  a 
waggon-house,  a  fuel-house,  a  pigeon-house,  and  a 
brick  wall  enclosing  the  fold-yard." 

Arguments  and  Cases  further  considered. — ^First, 
then,  with  respect  to  the  older  authorities,  and  that 
particularly  relied  on,  viz.,  20  Hen.  VII.  13,  as  show- 
ing that  the  exception  was  not  there  confined  to 
those  erections  which  are  made  for  trade  purposes 
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only,  it  is  hoped  tliat  that  case  has  been  already 
answered  satisfactorily  in  the  affirmative. 

Lawton  v.  Lawton  and  Dudley  v.  Warde,  and  the 
cider- mill  case,*  show^tliat  Lord  Hardwicke  and 
C.  B.  Comyna  would  have  considered  the  engines 
and  the  cider-mill  not  to  be  removable  had  it  not 
been  for  the  fact  that  those  fixtures  were  set  up 
for  the  purposes  of  a  species  of  trade ;  a  matter  of 
a  mere  personal  nature. 

In  the  first  of  these  cases  Lord  Hardwicke  Bays, 
"  One  reason  which  weighs  with  me  is  its  being  a 
mixed  case  between  enjoying  the  profits  of  the  land 
and  carrying  on  a  species  of  trade  ;  and  consider- 
ing it  in  this  light,  it  comes  very  near  the  instances 
in  brewhouses,  &c."  Lord  EUenborotighy  in  Elwes 
V,  Maw,  says,  **Upon  the  same  principle  Lord  Chief 
Baron  Comyns  may  be  considered  as  having  de- 
cided the  case  of  the  cider-mill ;  *  that  is,  as  a  mixed 
case  between  enjoying  the  profits  of  the  land  and 
carrying  on  a  species  of  trade^  and  as  considering 
the  cider-mill  as  propei'ly  an  accessary  to  the  mak- 
ing of  cider ; "  and  again,  Lord  Hardwicke,  in  Dud- 
ley V.  Warde,  said,  "That  a  colliery  is  not  only  «n 
enjoyment  of  the  estate,  but  in  part  carrying  on  a 
trade!' 

The  corollary  to  be  drawn  from  the  pains  taken 
by  these  learned  judges  to  distinguish  these  par- 
ticular erections  from  mere  agricultural  ones  shows 
strongly  that,  had  there  not  been  the  accessary 
for  the  purposes  of  trade,  they  would  have  decided 
that  they  were  mere  agricultural  erections,  and,  in 
Elwes  V.  Maw,  were  not  removable  by  the  tenant ; 
and  Lord  ElUnborougKs  comments  upon  these 
cases,  in  the  course  of  his  judgment  in  Elwes  v, 

*  Ante  p.  26. 
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Maw,  show  clearly  that  if  a  similar  accessary  could 
have  been  imported  into  that  case,  his  Lordship 
would  have  considered  himself  bound  by  it ;  and  it 
18  manifest  he  approves  of  the  distinction ;  and  Lord 
Mansfield  seemed  to  be  of  the  same  opinion,  if  one 
may  judge  from  the  care  he  takes  to  show,  in  the 
case  of  Lawton  v.  Salmon,  that  there  was  no  acces- 
sary there  of  a  personal  nature.  *'  The  salt  spring 
is  a  valuable  inheritance"  said  his  Lordship,  ** but 
no  profit  arises  from  it  unless  there  be  a  salt-work, 
which  consists  of  a  building,  &c.,  for  the  purpose 
of  containing  the  pans,  &c.,  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  tvithout 
ihenh.  They  are  accessaries  necessary  to  the  enjoy- 
ment  of  the  principal.  The  oivner  erected  them  for 
the  benefit  of  the  inheritance.'*  And  Lord  EUen- 
borotigh,  in  his  judgment,  considers  these  cases 
reconcilable  on  these  grounds ;  his  Lordship  ob- 
serving, that  Lord  Mansfield  did  not  consider  the 
saltpans  as  accessary  to  the  carrying  on  a  trade, 
but  as  merely  the  means  of  enjoying  the  benefit  of 
the  inheritance.  Upon  this  principle  he  considered 
them  as  belonging  to  the  heir  as  parcel  of  the 
inheritance,  to  the  enjoyment  of  which  they  were 
made,  and  not  as  belonging  to  the  executor  as  the 
means  or  instrument  of  carrying  on  a  trade. 

From  that  judgment,  and  the  comments  of  Lord 
EUenborongh  upon  it,  it  is  clear  that  the  learned 
judge  who  delivered  the  opiuion  of  the  Court,  as 
well  as  Lord  Ellenborough,  thought  that  if  there 
had  been  an  accessary  of  a  personal  nature  the  de- 
cision would  have  been  the  other  way.  But  it  is 
answered, No ;  for  Lord  Mansfield  said  that  the  pans 
would  have  been  removable  by  a  tenant.  True,  so 
they  would  ;  but  this  very  circumstance  would  have 
im|>ortcd  that  into  the  case  which  would  alone 
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justify  such  a  decision,  viz.,  tliat  then  it  would  ap* 
pear  clear  that  the  saltpans  were  erected  for  the 
purposes  of  tmde.  Then  there  would  have  been 
the  necessary  accessary  of  a  personal  nature,  upon 
the  want  of  which  the  distinction  proceeded.  The 
tenant  could  not  be  supposed  to  erect  them  for 
the  enjoyment  of  the  inheritance,  with  which  he 
could  have  nothing  to  do  qua  tenant :  in  such  case 
the  natural  inference  would  be,  that  the  tenant 
erected  them  for  the  puiposes  of  trade ;  and  in 
this  view  of  the  case,  it  would  not  affect  the  deci- 
sion in  Elwes  v.  Maw,  which,  it  is  submitted,  has 
reference  only  to  fixtures  erected  for  merely  agri- 
cultural purposes,  as  distinguished  from  those  of 
the  mixed  nature  that  have  just  been  commented 
upon. 

So  far,  then.  Lord  Ellenhyrough  was  correct  in 
saying,  "  But  no  adjudged  case  has  yet  gone  the 
length  of  establishing  that  buildings  subservient 
to  the  purposes  of  agriculture,  as  distinguished 
from  those  of  trade,  have  been  removed  by  an 
executor  of  tenant  for  life,  nor  by  the  tenant  him- 
self who  built  them  during  the  term." 

But  it  is  said  that  in  Fitzherbert  v,  Shaw,  Mr 
Justice  Oould  expressed  an  opinion  at  Nisi  Prius 
that  a  tenant  was  entitled  to  take  away  a  stable,  a 
shed,  and  some  posts  and  rails  ;  but  this  opinion 
Lord  Ellenhorough  treats  as  strictly  extra-judicial, 
observing,  that  as  the  term  was  put  an  end  to  by 
a  new  contract,  the  question  what  the  tenant  could 
have  done  in  virtue  of  his  right  under  the  old 
term,  if  it  had  continued,  could  never  have  come 
judicially  before  him  at  Nisi  Prius.  As  to  the 
case  of  Culling  v,  Tuffnall,  it  is  said  to  have  been 
decided  on  the  ground  of  custom ;  but,  strictly 
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speaking,  as  already  observed,  it  did  not  come 
within  the  law  of  fiktares,  owing  to  its  construc- 
tion. 

Again,  it  is  contended  that  Dean  v.  Allalley  is 
an  authority  for  the  removal  of  fixtures  set  up 
for  mere  agricultural  purposes  unconnected  with 
trade.  In  the  first  place,  it  may  be  answered  to 
this  case,  that  it  is  a  mere  Nisi  Prius  decision, 
which  never  received  the  subsequent  review  of 
Lord  Kenyon  and  the  rest  of  the  Court ;  but  even 
taking  it  as  an  authority,  it  is  perfectly  manifest 
that  his  Lordship  never  intended  to  extend  the 
doctrine  further  than  Lawton  v,  Lawton  and 
Dudley  v.  Warde  went,  viz.,  that  the  fixtures  in 
that  case  were  of  a  mixed  nature.  He  says,  **  I 
shall  not  narrow  the  law,  but  hold  erections  of 
this  sorty  made  for  the  benefit  of  trade,  removable," 
But,  at  all  events,  his  Lordship  considered  there 
was  something  peculiar  in  the  construction  of  the 
building  in  question,  or  its  mode  of  annexation ; 
for,  speaking  of  the  removal  of  the  restriction  in 
favour  of  trade  fixtures,  he  says,  "  or  constructed  a* 
Uie  present^  removable  at  the  end  of  the  term ; " 
which  shows  that  there  was  something  peculiar 
in  its  construction.  The  correct  state  of  the 
facts  cannot  be  collected  from  the  report  of  the 
case. 

Therefore,  so  far  as  the  authorities  go,  there  are 
none  to  be  met  with  that  go  a  greater  length  than 
in  saying,  that  where  buildings  are  erected  for 
agricultural  purposes  in  connection  with  some 
kind  of  trade,  they  shall  be  removable ;  but  where 
the  erection  is  made  for  agricultural  purposes 
purely^  they  shall  not  be  removable.  This  rule 
may  fairly  be  drawn  from  the  authorities,  and 
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what  will  constitute  mere  agricultural  buildings 
must  be  collected  from  the  descriptioa  of  those 
mentioned  in  the  case  of  Elwes  v.  Maw. 

Another  argument  is  hinged  upon  the  cases  of 
nurserymen  and  gardeners  having  the  power  to 
remove  trees,  greenhouses,  <fec.,  in  support  of  the 
extension  of  the  exception  in  favour  of  fixtures 
erected  for  mere  agricultural  purposes.  These 
cases,  it  is  apprehended,  rest  entirely  upon  custom, 
or,  at  all  events,  upon  an  implied  contract  between 
the  landlord  and  tenant;  for  the  former  is  aware, 
when  he  lets  the  land,  of  the  purposes  to  which  it 
is  to  be  converted,  and  the  law  would  not  permit 
him  to  turn  round  on  the  tenant  when  the  ground 
was  well  stocked  and  say,  **  These  are  fixtures  and 
you  cannot  remove  them,"  for  it  is  only  in  the 
absence  of  any  contract  that  the  law  of  fixtures 
applies ;  but  even  if  it  were  not  so,  the  land  is 
planted  for  the  purposes  of  trade,  and  these  cases, 
therefore,  come  within  Lawton  v,  Lawton  and 
Dudley  v.  Warde.  And  Lord  Kenyon,  in  Penton 
V.  Bobart,  is  said  to  have  extended  the  rule  to 
greenhouses  and  hothouses  erected  by  such  per- 
sons ;  and  the  above  view  his  Lordship  takes,  for, 
he  says,  "  if  they  were  not  permitted  to  remove 
such  things,  the  very  object  of  their  holding  would 
he  defeated,"  Lord  Ellenborough,  it  is  true,  disaj)- 
proves  in  Elwes  v.  Maw  of  this  extension.  Bee 
Buckland  v.  Butterfield,  per  C.  J.  Dallas,  4  Moore, 
445  Ex.,  2  B.  &  B.  58 ;  Wardell  v.  Usher,  3  Sc.  N. 
R.  508.    See  post  86. 

There  is  another  objection  urged  against  Lord 
EUenborough's  judgment,  viz.,  the  narrowness  of 
the  grounds  upon  which  it  rests ;  and  it  is  said 
that  it  has  a  tendency  to  confine  the  privilege  of 
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a  tenant  within  narrower  limits  than  are  desig- 
nated hy  the  policy  to  which  it  owes  its  existence ; 
that  there  is  no  good  reason  for  conferring  it  on 
trade  to  the  exclusion  of  husbandry,  which  is 
equally  advantageous,  and  which  is  now,  like 
manufactures,  often  carried  on  by  the  aid  of  valu- 
able machinery ;  that  many  of  the  occupations  of 
agriculturists  are  trades. 

The  answer  to  this  argument  is  plain  and  simple, 
viz.,  that  the  case  of  Elwes  v.  Maw  has  no  such 
tendency  as  that  imputed  to  it;  all  Lord  UUen- 
borough   has    decided  is,  that  a  beast-house,  a 
carpenter's   shop,   a    fuel-house,   a  cart-house,  a 
pump-house,  and  fold-yard  are  mere  agricultural 
erections,  that  they  are  entirely  unconnected  with 
trade  j  his  Lordship  saying,  "  If,  however,  Lord 
Mansfield  had  even  considered  the  saltpans  as  be- 
longing to  the  executor  as  utensils  of  trade,  or 
as  being  removable  by  the  tenant  on  the  ground 
of  their  being  such  utensils  of  trade,  still  it  would 
not  have    affected   the  question  now  before  the 
Court,  which  is  the  right  of  a  tenant /or  mere  agrir 
cultural  purposes  to  remove  buildings  fixed  to  the 
freehold,  which  were  constructed  by  him  for  the 
ordinary  purposes  of  husbandry,  and  connected 
with  no  description  of  trade  whatsoever."    A  fair 
way  to  test  this  subject  is,  by  supposing  a  case  where 
a  trader,  in  whose  right  the  exception  is  well  esta- 
blished, had  erected  such  fixtures  as  those  in  Elwes 
V.  Maw,  on  the  premises  where  he  caiTied  on  his 
trade,  and  then  ask,  would  he  be  permitted  to  remove 
them  ?  It  is  apprehended  he  would  not   So  neither, 
allowing  the  full  benefit  of  the  exception  in  favour 
of  trade  to  agriculture,  can  such  buildings  be  con- 
sidered as  accessary  to  the  trade  of  a  farmer.  They 
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are  no  more  necessary  tip  the  trade  of  a  farmer  than 
they  would  be  to  that  of  a  manufacturer. 

As  to  the  argument  based  upon  the  analogy 
between  agriculture  and  trade,  arising  from  their 
common  benefit  to  the  community,  the  answer  is, 
that  Elwes  v.  Maw  does  not  deny  it,  nor  is  that 
case  any  authority  for  saying  that  where  an  agri- 
cultural tenant  has  erected  any  machinery,  or  any 
building  for  the  purpose  of  carrying  on  his  trade  as 
a  farmer,  he  shall  not  remove  them.  But  if  the 
buildings  be  such  as  in  the  principal  case,  aoid 
which  every  farmer  must  necessarily  have,  and. 
cannot  do  without,  then,  whether  he  erect  them 
himself,  or  find  them  on  the  farm  when  he  enters 
upon  it,  he  cannot  remove  them  :  such  buildings 
cannot  be  said  to  be  erected  for  any  trading  pur- 
pose, but  merely  for  the  occupation  of  the  pre- 
mises. 

The  defendant's  father  erected  upon  a  farm 
some  rick  staddles,  a  threshing-machine,  and  a 
granary.  The  plaintiff  purchased  the  farm  from 
the  devisees  in  trust  of  the  defendant's  father,  and 
the  deed  conveyed  the  land  and  all  fixtures,  and 
defendant  was  a  party  to  it  as  one  of  the  devisees. 
Immediately  after  the  conveyance  the  plaintiff 
demised  the  farm  to  M.,  and  the  defendant,  who 
was  in  the  occupation  at  the  time  of  the  con- 
veyance, under  a  lease  from  the  devisees,  removed 
those  fixtures  after  the  demise  to  M.  Held,  that 
as  everything  attached  to  the  land  passed  under 
the  deed,  the  articles  were  not  removable  as  fix- 
tures by  an  outgoing  agricultural  tenant.  Will- 
shear  V.  Cottrell,  1  El.  &  Bl.  674,  22  L.  J.  177. 

The  Legislature  has  extended  the  Right  to  He- 
move  Agricultural  Fixtures, — The  14  &  15  Vict. 
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c.  25,  &  3,  enacts,  that  if  any  tenant  of  a  farm  or 
lands  shall,  after  24th  July  1851,  with  the  con* 
sent  in  writing  of  the  landlord  for  the  time  being, 
at  his  own  cost  and  expense,  erect  any  farm 
buildings,  either  detached  or  otherwise,  or  put  up 
any  other  building,  engine,  or  machinery,  either 
for  agricultural  purposes  or  for  the  purposes  of 
trade  and  agriculture  (which  shall  not  have  been 
erected  or  put  up  in  pursuance  of  some  obligation 
in  that  behalQ,  then  all  such  buildings,  engines, 
and  machinery,  shall  be  the  property  of  the  tenant, 
and  shall  be  removable  by  him,  notwithstanding 
the  same  may  consist  of  separate  buildings,  or  that 
the  same,  or  any  part  thereof,  may  be  built  in  or 
permanently  affixed  to  the  soil,  so  as  the  tenant 
making  such  removal  do  not  in  anywise  injure 
the  land  or  buildings  belonging  to  the  landlord, 
or  otherwise  do  put  the  same  in  like  plight  and 
condition,  or  as  good  plight  and  condition,  as 
the  same  were  in  before  the  erection  of  any  things 
so  removed.  Provided,  nevertheless,  that  no 
tenant  shall,  under  this  provision,  be  entitled  to 
remove  any  matter  or  thing  as  aforesaid  with- 
out first  giving  to  his  landlord  or  his  agent  a 
month's  previous  notice,  in  writing,  of  his  inten- 
tion so  to  do,  and  thereupon  it  shull  be  lawful  for 
the  landlord  or  his  agent  on  his  authority  to  elect 
to  purchase  the  matters  and  things  so  proposed 
to  be  removed,  or  any  of  them,  and  the  right  to 
remove  the  same  shall  thereby  cease,  and  the 
same  shall  belong  to  the  landlord,  and  the  value 
thereof  shall  be  ascertained  and  determined  by 
two  referees,  one  to  be  chosen  by  each  party, 
or  by  an  umpire  to  be  named  by  such  referees, 
and  shall  be  paid  or  allowed  in  account  by  the 
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landlord,  who  shall  have  so  elected  to  purchase 
the  same. 

This  enactment  has  reference  to  erections  enu- 
merated for  purely  agricultural  purposes,  and  not 
to  those  erected  for  the  purposes  of  trade,  nor  for 
mere  ornament  or  convenience.  A  prudent  agri- 
cultural tenant  will  take  care  to  obtain  the  land- 
lord's consent  before  making  erections,  and  also 
to  give  him  a  month's  "^  notice  of  his  intention  to 
remove  them  during  the  tenancy. 

Gardeners  and  Nurserymen. — The  rights  of 
gardeners  and  nurserymen  have  been  already  inci- 
dentally touched  upon,  and  the  grounds  upon  which 
the  relaxation  in  their  favour  seems  to  rest  sug- 
gested.    See  ante  p.  101. 

TreeSf  Shrubs,  <S:c, — In  Pent  on  v.  Eobart,  2 
East.  90,  Lord  Kenyon  says,  "  It  is  notorious  that 
they  are  even  permitted  to  remove  trees,  or  such  as 
are  likely  to  become  Huch,  by  the  thousand,  in  the 
necessary  course  of  their  trade.  If  it  were  other- 
wise, the  very  object  of  their  holding  would  be 
defeated."  And  see  Oihbs,  C.  J.,  in  Lee  v.  Bisdon, 
7  Taunt.  191;  Com.  Dig.  tit.  Wa«te,  D.  3;  and 
see  Wyndham  v.  May,  4  Taunt.  316,  per  Heath, 
J. ;  Wandsborough  v,  Maton,  4  A  &  E.  884 ;  R. 
V.  Otley,  1  B.  &  Ad.  161 ;  see  Oakley  v,  Monck,  13 
W.  B.  721,  14  W.  B.  406,  Ex.  Ch.,  S.  C.  34  L. 
J.  N.  S.  Ex.  137,  ante  p.  101,  and  post;  and  see 
Warden  v.  Usher,  3  Sc.  N.  B.  608. 

Strawberry  Beds,  —  In  Wetherell  v.  Howells, 
Lord  EUenboraugh  held  that  a  tenant  of  garden- 
ground  could  not  plough  up  strawberry  beds  in 
full  bearing  at  the  end  of  his  term,  although  he 

*  Calendar  month,  13  &  14  Vict.  c.  21,  s,  4. 
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purchased  them  from  the  preceding  tenant,  and  it 
was  the  practice  to  pay  for  them  between  outgoing 
and  incoming  tenant.  But  his  Lordship  observed, 
"  The  question  here  was,  whether  the  thing  com- 
plained of  had  been  wrongfully  and  unjustly  done, 
to  the  prejudice  of  the  plaintiflf.  The  taking  up 
strawberry  roots  was  not  necessarily  an  injury  to 
the  inheritance  for  which  an  action  would  lie ;  but 
if  the  defendant  in  this  instance  ])loughed  up  the 
beds  before  they  were  exhausted,  and  without  hav- 
ing any  reasonable  object  in  view,  he  had  certainly 
prejudiced  the  plaintiff's  reversionary  estate,  and  it 
could  scarcely  be  doubted  that  he  did  so  wrongfully 
and  maliciously,"  1  Camp.  227.  But  this  exemp- 
tion does  not  extend  to  mere  private  individuals, 
Wyndham  v.  May,  4  Taunt.  316. 

Box. — In  Empson  v.  Soden,  4  B.  &  Ad.  656,  it 
was  held  that  a  tenant  who  was  not  a  gardener 
could  not  remove  a  border  of  box. 

Hothouses  and  Cfreenhoitses,  <fec. — It  seems  that 
hothouses,  forcing-pits,  and  greenhouses,  erected 
by  nurserymen  and  gardeners,  may  be  taken  away 
at  the  end  of  their  term,  per  Lord  Kenyon  in 
Pen  ton  v.  Robart,  2  East,  91  ;  but  see  per  Lord 
EUenborongh  in  Elwes  v.  Maw ;  see  also  per  Dallas, 
C.  J.,  in  Buckland  v,  Buttei-field,  4  Moore,  440 ;  * 
see  Syme  i;.  Harvey,  24  Sc.  Sess.  Cas.  202,  and 
ante  p.  95. 

Greenliouses  built  in  a  garden,  and  constructed 
of  wooden  frames  fixed  with  mortar  to  foundation 

*  Bloisett,  Serj.,  cites  a  MS.  which  shows  that  classes  and 
frames  resting  on  brickwork  in  a  nursery-ground  were  not 
remoyable  ;  but  why  so  cannot  be  imagined,  for  they  were 
mere  personal  chattels,  not  being  affixed  to  the  freehold. 
See  ante  p.  12. 
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walls  of  brickwork,  were  held  to  be  fixtures,  and 
not  removable  by  the  occupier  wlio  built  them, 
Jenkins  v.  Gethinc^,  2  Johns.  &  H.  520. 

Boiler. — A  boiler  built  into  the  masonry  of  a 
greenhouse  is  also  irremovable ;  but  the  pipes  of 
a  fixed  heating  apparatus,  which  are  connected 
with  the  boiler  by  screws,  were  held  to  be  remov- 
able, lb.; — an  extension  of  the  tenant's  privilege 
that  the  cases  can  hardly  warrant,  for  thev  might 
fairly  be  considered  part  of  the  fixed  apparatus. 


SECTiON  IV. 

Of  the  Right  to  remove  Fixtures  set  up  for  Ornament  or 
Convenience  and  Domestic  Use. 


Difference  between  what  is  done  for  the  Purposes  of  Trade  and 
to  complete  House — Each  Case  depends  on  its  own  Facts — 
CusUym — Construction — Mode  of  Annexation — Effect  of 
Removal — No  Authority  in  old  Books — Hangings,  Look- 
ing-glasees  —  Twpestry  —  Wainscot  —  Chimney-pieces  — 
Glase — Marble  Slahs — Pictures,  Tapestry,  Statuary,  Vases 
— Fumctces,  Coppers — Beds  fastened  to  the  Ceiling — 
Stoves,  Grates,  dkc, — Pumps — Cistern — Doors,  Hearths,  <fcc. 
— Verandah — Shrubs — Bookcase,  dbc, — Pillars  of  Brick 
and  Mortar — Grates,  Stoves,  <S;c.  —  Conservatories — Hy- 
draulic Press — Injury — Qxtestionfor  Jury — Cornice. 

Wb  have  now  to  ascertain  what  things  set  up  for 
ornament,  convenience,  or  domestic  use,  the  tenant 
has  the  right  to  remove,  and  we  may  first  premise 
t]iat  it  is  immaterial  whether  they  have  heen  set 
up  by  himself  or  purchased  by  him  whilst  annexed. 
Now  it  will  appear  that,  in  considering  this  sub- 
ject, there  are  two  prominent  elements  which  pre- 
sent themselves  for  consideration,  namely,  the 
mode  and  purpose  of  annexation,  and  that  some- 
times the  one,  sometimes  the  other,  will  deter- 
mine the  tenant's  right.  This  is  illustrated  by 
the  observations  made  by  Dallas,  C.  J.,  alluded 
to  at  page  114,  viz.,  "  On  the  one  hand,  it  is  clear 
that  many  things  of  an  ornamental  nature  may  be 
in  a  degree  fixed,  and  yet  during  the  term  may 
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1)6  removed ;  and,  on  the  other  hand,  it  is  equally 
clear  that  there  may  "be  that  sort  of  fixing  or  annex- 
ation wliich,  though  the  building  or  thing  annexed 
may  have  been  merely  for  ornament,  will  yet  make 
the  removal  of  it  waste." 

Each  Case  depends  on  its  ovm  Facts. — It  must 
not  be  forgotten,  in  any  practical  application  of 
these  cases,  that,  as  said  by  Chief  Justice  Dallas 
in  Bnckland  v.  Butterfield,  pp.  29, 114,  *'  Eacli  case 
must  depend,  in  a  great  measure,  u|)Oq  its  own 
peculiar  facts ;  that  the  right  is  an  exception  only, 
and  though  to  be  fairly  considered,  is  not  to  be 
extended ;"  and  that,  as  has  already  been  observed, 
ante  p.  25,  it  will  be  requisite  to  ascertain  whether 
there  he  any  custom  or  prevailing  usage,  what  is 
the  nature  and  construction  of  the  article,  its  mode  of 
annexation,  and  the  effect  of  its  removal :  *  these  will 
all  prove  useful  and  safe  crifena  in  practice,  where 
tliere  is  any  doubt,  or  where  any  new  case  arises. 

Lord  Holt  suggests  another  principle  in  Poole's 
case,  1  Salk.  368,  ante  p.  77,  viz.,  "  There  was  a 
difference  between  what  the  soap-boiler  did  to 
carry  on  his  trade,  and  what  he  did  to  complete 
the  house,  as  hearths  and  chimney-pieces,  which 
he  held  not  to  be  removable." 

There  are  two  classes  of  fixtures  which  do  not 
come  within  the  description  of  things  annexed  to 
complete  the  house :  Istly,  That  of  ornamental  fix- 
tures ;  2dly,  That  of  fixtuies  annexed  for  domestic 
convenience  or  use. 

Istly,  In  the  first,  the  greatest  amount  of  pliy- 

*  Whether  a  fixture  can  be  removed  by  a  tenant  without 
substantial  injury  to  the  premises  is  a  question  proper  for 
the  jury,  upon  an  issue  whether  the  fixture  is  removable 
or  not  by  law.  Avery  v,  Cheslyn,  3  Ad.  &  E.  75,  6  Nev. 
&  M.  372. 
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sical  annexation  i«  considered  less  important  than 
the  nature  of  the  thing  affixed  ;  see  the  old  cases 
affirming  the  right  of  the  tenant  to  remove  marble 
chimney-pieces,  infra  p.  110. 

No  Authority  in  old  Books — In  Herlakeuden's 
case,  ante  p.  22,  the  right  of  the  tenant  to  remove 
fixtures  put  up  for  ornament  or  convenience  is 
denied.  So  by  Lord  Holt  in  Poole's  case,  ante 
p.  77  ;  see  Squier  v,  Mayer,"^  Freem.  249.  They 
are  now,  however,  clearly  removable,  see  ante  pp. 
52-55,  where  the  cases  will  all  be  found  collected 
and  discussed. 

Hangings. — It  has  been  already  observed,  that 
in  Poole's  case,  1  Salk.  368,  Lord  Holt  denies  the 
right  of  a  tenant  to  remove  any  other  description 
of  fixtures  save  trade ;  see  Herlakeuden's  case, 
Co.  Rep.  pt.  iv.  p.  64 ;  nevertheless  Lord  Keeper 
Wright,  in  Squier  v.  Mayer,  2  Freem.  248,  held 
that  hangings  nailed  to  the  walls  should  be 
accounted  as  personalty,  and  go  to  the  executor 
as  against  the  heir. 

Chimnet/'glasses,  Pier-glasses,  Hangings,  and 
Tapestry. — In  Beck  v.  Re  bow,  1  P.  Wms.  94,  the 
plaintiff,  under  a  deed  of  settlement  of  a  house  made 
upon  his  marriage  by  his  father-in-law,  the  defen- 
dant's testator,  claimed  chimney -glasses,  pier-glasses, 
and  hangings,  on  the  ground  that  they  were  in  lieu 
ofvxiinscot  They  were  fixed  with  nails  and  screws 
to  the  freehold,  but  the  Lord  Keeper  decided  the 
case  against  the  plaintiff,  on  the  ground  that  hang- 
ings and  looking-glasses  were  only  matter  of  omar 
ment  and  furniture.  In  Herlakenden's  case,  Co. 
Rep.  pt.  iv.  p.  64  a,  it  was  held  that  wainscoting 
will  pass  to  tne  heir,  it  making  no  difference  in  law  if 
it  be  fastened  by  great  or  little  nails,  or  by  screws, 
ur  irons  put  through  the  posts  or  walls  (as  have  been 
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convenient  of  liate  times) ;  but  if  the  wainscot  is 
by  any  of  these  ways,  or  by  any  other,  fastened  to 
the  joists  or  walls  of  the  house,  the  lessee  cannot 
remove  it,  but  he  is  punishable  in  an  action  of 
waste,  for  it  is  parcel  of  the  house ;  and  so  by  the 
lease  or  grant  of  the  house,  in  the  same  ruanner  as 
the  ceiling  or  plastering  of  the  house,  it  shall  pass 
ns  parcel  of  it ;  see  Elwes  v.  Maw,  3  East.  38,  Lord 
Elleriborough ;  Cave  v.  Cave,  ante  p.  35. 

So  hangings,  tapestry,  and  iron  backs  to  chim- 
neys. Harvey  v.  Harvey,  2  Stra.  1141.  See 
Fisher  v,  Dixon,  ante  p.  43. 

Wainacoty  Chimney-pieces, — So  wainscot  fixed 
by  screws,  and  marble  chimney-pieces.  Lawton 
V.  Lawton,  3  Atk.  15 ;  Ex  parte  Quincy,  1  Atk. 
477,  per  Lord  Hardwicke ;  Lawton  v.  Salmon, 
1  H.  Bl.  260  ;  Lee  v.  Eisdon,  7  Taunt.  191 ;  War- 
ner V.  Fleetwood,  Co.  Rep.  pt.  iv.  p.  64.  And,  it 
would  seem,  a  cornice  fixed  with  screws.  Avery  v. 
Cheslyn,  3  Ad.  &  E.  76,  6  Nev.  &  M.  372. 

Chimney-pieces. — An  outgoing  tenant  may  re- 
move an  ornamental  chimney-piece  put  up  bj 
himself  during  his  tenancy,  but  not  a  chimney- 
piece  which  is  not  ornamental.  Leach  v,  Thomas, 
7  Car.  &  P.  327,  per  Patteson.  See  Lawton  v, 
Lawton,  3  Atk.  15;  Lawton  v.  Salmon,  1  H.  Bl. 
'260,  n. ;  Bishop  v.  Elliott,  11  Ex.  120. 

Glass, — Warner  v.  Fleetwood,  supra. 

Marble  Slabs. — So  marble  slabs  are  removable. 
Allen  V.  Allen,  Moseley,  112. 

Modern  decisions  would  seem  to  restrict  rather 
than  enlarge  the  limits  to  which  the  cases  have 
been  carried,  in  holding  that  the  ornamental  char- 
acter of  the  thing  should  be  the  governing  prin- 
ciple rather  than  the  nature  of  the  annexation. 
The  application  of  the  principle  that  that  only  can 


RIGHT  TO  BEMOVB  ORNAMENTAL  FIXTURES.     Ill 

be  removed  the  removal  of  which  would  not  cause 
Bubstantial  injury  to  the  freehold,  has  certainly  tliat 
effect 

D'Eyncourt  v.  Gregory,  cited  ante  p.  23,  shows 
that  modern  decifiions  are  not  governed  by  those 
old  authorities.  There,  a  picture  and  tapestries  in- 
closed in  mouldings,  which  were  fixed  to  the  walls 
in  the  manner  of  wainscoting,  were  held  to  be  fix- 
turea  So  siatuary  and  vases  not  affixed,  but  rest- 
ing by  their  own  weight,  were  held  to  be  fixtures ; 
the  ratio  decidendi  being,  that  "  they  were  strictly 
and  properly  part  of  the  architectural  design  of  the 
hall  and  staircase,  and  put  in  there  as  such,  as  dis- 
tinguished from  mere  ornaments,  to  be  afterwards 
added."  This  case,  therefore,  shows  that  the  fixed 
character  of  things  annexed,  like  wainscot,  and 
occupying,  like  tapestry  and  pictures,  a  similar 
position  with  regard  to  the  general  design  of  the 
room,  are  not  to  be  removed  by  the  executor.  See 
Snedeker  v.  Warring,  post. 

Furrvaces,  Coppers. — So  furnaces  and  coppers. 
Squier  v,  Mayer,  2  Freem.  248. 

Window-sadies. —  So  window-sashes  which  are 
neither  hung  nor  beaded  into  the  frames,  but 
merely  fastened  by  laths  nailed  across  the  frames 
to  prevent  their  falling  in,  for  they  are  not  fixed 
to  tlie  freehold.  Eex  v.  Hedges,  1  Leach,  Cr.  C. 
201,  2  East.  P.  C.  690,  n. 

Beds  fastevied  to  the  Ceiling, — So  beds  fastened 
to  the  ceiling  with  ropes,  or  even  nails.  Ex  parte 
Quincy,  1  Atk.  478. 

Stoves^  Cupboards,  c&c  — So  stoves  and  grates 
fixed  into  the  chimney  with  brickwork,  and  cup- 
boards supported  with  holdfasts.  Eex  v,  St  Diiu- 
stau  H,  4  B.  &  C.  686,  per  Bayley,  J.  See  Lee  v, 
Bibdou,  7  Taunt.  191  ;  Colgrave  v.  Dias  Santos^ 
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2  B.  &  C.  77 ;  Lyde  v.  Russell,  1  B.  &  Ad.  394 ; 
R  V.  Loudonthorpe,  6  T.  R.  379.  But  see  Winu 
V,  IiJgilby,  5  B.  &  Al.  625. 

In  Birch  v.  Dawson,  6  Car.  &  P.  658,  it  is  made 
a  qtuBre  whether  carpet  tacked  to  the  floor  is  fixed 
furniture.  See  D'Eyncourt  v.  Gregory,  ante  p.  23. 
But  it  is  the  common  practice  to  remove  it  by  the 
out*i:oing  tenant. 

2dly,  The  second  class  is  that  of  things  affixed 
for  domestic  convenience  or  use. 

Pumps, — So  a  pump  which  was  attached  to  a 
perpendicular  plank,  resting  on  the  ground  at  one 
end,  and  at  the  other  fastened  to  the  wall  by  an 
iron  pin,  having  a  head  at  one  end  and  a  screw 
at  the  other,  which  went  through  the  wall,  is  re- 
movable, Tindal,  0.  J.,  observing,  "  that  the  article 
was  one  of  domestic  convenience,  was  slightly  fixed, 
erected  by  the  tenant,  and  nii«:ht  be  removed  en- 
tire.'*    Grymes  v.  Boweren,  6  Bing.  437. 

Here  we  have  three  elements  introduced  into 
the  question  of  removal  of  fixtures  set  up  for 
domestic  convenience.  In  the  first,  the  question 
of  degree ;  in  the  second,  the  distinction  already 
discussed,  p.  108,  of  things  necessary  to  complete 
the  house,  and  things  belonging  to  its  temporary 
use ;  and  in  the  third,  )bl  question  elsewhere  dis- 
cussed, of  part  or  whole,  accessary  or  incidental. 

A  Gistem,  standing  on  blocks  in  the  cellar, 
although  in  some  sense  a  fixture,  may  be  removed 
by  the  tenant  if  placed  there  for  his  own  temporary 
convenience,  and  with  the  purpose  of  removing  the 
same  at  the  end  of  his  term.  Wall  v.  Hinds,  4 
Gray,  256,  Amer. 

These  articles,  being  generally  affixed  by  the 
tenant  for  his  personal  comfort  and  convenience, 
and  being  equally  useful  in  another  house,  and 
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capable  of  being  easily  disimited,  by  which  the 
premises  will  neither  be  injured  nor  left  in  a 
worse  state  than  they  were  before,  the  tenant  may 
remove. 

Doors,  Hearths.  —  But  things  affixed  to  the 
house  for  the  purpose  of  completing  it  he  cannot 
take  away :  thus  doors,  hearths,  windows.  Poole's 
case,  1  Salk.  368,  42  Ed.  3.  See  Day  v.  Austin, 
Owen  70,  ante  p.  19. 

Verandah. — Nor  a  verandah  placed  in  front  of 
the  house  supported  by  posts  fixed  in  the  ground. 
Penry  v.  Brown,  2  Stark.  N.  P.  403* 

DooT'plaie. — Quasre,  Whether  a  door-plate  put 
on  the  outer  door  of  a  dwelling-house  remains  a 
chattel  or  becomes  a  fixture  ?  Lane  v.  Dixon,  3  C. 
B.  776, 16  L.  J.  129. 

Pillars  of  Brick  and  Mortar. — ^An  outgoing 
tenant  has  no  right  to  remove  pillars  of  brick  and 
mortar  built  on  a  dairy-floor  to  hold  pans,  although 
such  pillars  are  not  let  into  the  ground.  Leach  v. 
Thomas,  7  Car.  &  P.  328,  per  FaUeson,  J. 

Shrubs,  Box,  <fec. —  Nor  can  a  tenant  (not  a 
gardener)  remove  shrubs,  box,  flowers,  &c.,  planted 
by  him  in  a  garden.  Empson  v.  Seden,  4  B.  &  Ad. 
655. 

Bookcase,  Jkc.  —  A  bequeathed  his  leasehold 
messuage,  with  the  grates,  stoves,  coppers,  locks, 
bolts,  keys,  bells,  and  other  fixtures  and  fixed  fur- 
niture, to  G.  for  life  ;  and  the  household  goods,  fur- 
niture, plate,  linen,  china,  books,  wine,  and  liquors, 

•  This  was  an  action  of  covenant,  by  which  the  defen- 
dant undertook  to  repair,  and  keep  in  repair,  all  erections, 
Itnildings,  and  improvements  which  might  be  erected 
thereon  during  the  term,  and  yield  up  the  same  in  good 
and  sufficient  repair  ;  and  Abbott,  J.,  held  that  the  verandah 
fell  within  the  terms  of  the  covenant 
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and  other  properties  in  the  messuage  not  being 
comprehended  under  the  preceding  terms,  "fix- 
tures and  fixed  furniture,"  to  Gr.  absolutely.  There 
were  in  the  messuage  looking-glasses  standing  on 
chimney-pieces  and  nailed  to  the  wall,  and  a  book- 
case standing  on  (but  not  fastened  to)  brackets, 
and  screwed  to  the  wall.  It  was  held  that  6.  took 
only  a  life  interest  in  them.  Birch  v.  Dawson,  4 
N.  &  M.  22,  2  Ad.  &  E.  37,  6  Car.  &  P.  658. 

Conservatories. — In  Buckland  v,  Butterfield,  4 
J.  B.  Moore.  440,  2  B.  &  B.  54,  it  was  held  that 
pineries  and  conservatories  were  not  removable  by 
a  tenant.  See  West  v.  Blakeway,  2  M.  &  G.  729. 
The  judgment  of  Chief  Justice  Dallas  in  the  former 
case  being  a  very  important  one,  and  the  case  itself 
being  considered  a  leading  authority  on  this  class 
of  fixtures,  it  is  better  to  set  the  judgment  out  at 
length,  as  a  guide  in  other  cases. 

"  It  was  an  action  on  the*  case,  tried  before  Mr 
Baron  Graham  at  the  last  assizes  at  Aylesbury. 
The  question  in  the  cause,  as  far  as  related  to  tbe 
motion  before  the  Court,  was,  whether  a  conserva- 
tory affixed  to  the  house,  in  the  manner  specified 
in  the  report,*  was  so  affixed  as  to  be  an  annexa- 
tion to  the  freehold,  and  to  make  the  removal  of  it 
waste?  In  the  argument  and  judgment  of  the 
Court  of  King  s  Bench,  ante  p.  86,  in  Elwes  v.  Maw, 
will  be  found  at  length  all  that  can  relate  to  this  and 
other  cases  of  a  sinjilar  description.  It  is  not  neces- 
sary to  go  into  the  distinctions  there  pointed  out  as 

*  The  conservatory  was  erected  on  a  brick  foundation 
fifteen  inches  deep,  attached  to  the  wall  of  the  dwelling- 
house  by  cantilivers  let  nine  inches  into  the  wall,  connected 
with  the  parlour  chimney  by  a  flue,  and  having  two  win- 
dows in  common  with  the  dwelling-house,  and  to  a  pinery 
erectel  in  the  garden  on  a  brick  wall  four  feet  deep. 
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they  relate  to  different  classes  of  persons  or  to  the 
subject-matter  itself  of  the  inquiry.  Nothing  will 
here  depend  on  the  relation  in  which  the  parties 
stood  to  each  other,  or  to  the  distinction  between 
trade  and  agriculture ;  for  this  is  merely  the  case 
of  an  ornamental  building,  constructed  by  the  party 
for  bis  pleasure,  and  the  question  of  annexation 
arises  on  the  facts  reix)rted  to  us;  and  I  say  the 
facts  reported,  because  every  case  of  this  sort  must 
depend  on  its  own  special  and  peculiar  circum- 
stances. On  the  one  hand,  it  is  clear  that  many 
things  of  an  ornamental  nature  may  be  in  a  degree 
fixed,  and  yet  during  the  term  may  be  removed  ; 
and,  on  the  other  hand,  it  is  equally  clear  that  there 
may  be  that  sort  of  fixing  or  annexation  which, 
though  the  building  or  thing  annexed  may  have 
been  merely  for  ornament,  will  yet  make  the  re- 
moval of  it  waste.  The  general  rule  is,  that  where 
a  lessee,  having  annexed  a  personal  chattel  to  the 
freehold  during  his  term,  afterwards  takes  it  away, 
it  is  waste.  That  any  case  of  this  sort  must  de- 
pend upon  its  peculiar  circumstances,  and  that  no 
case  has  extended  the  privilege  so  far  as  to  include 
Ihe  case  then  under  consideration.  In  the  piogress 
of  time  this  rule  has  been  relaxed,  and  many  ex- 
ceptions have  been  engrafted  upon  it.  One  has  been 
in  favour  of  matters  of  ornament,  as  ornamental 
chimney-pieces,  pier-glasses,  hangings,  wainscot 
fixed  only  by  screws,  and  the  like.  Of  all  these, 
it  is  to  be  observed  that  they  are  exceptions  only, 
and,  therefore,  though  to  be  fairly  considered,  not 
to  be  extended  ;  and  with  respect  to  one  eul)ject 
iu  particular,  namely,  wainscot,  Lord  Hardwicke 
treated  it  as  a  very  strong  case.  Passing  over  all 
that  relates  to  trade  and  agriculture,  as  not  being 
connected  with  the  present  subject,  it  will  be  only 
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necessary  to  advert,  as  bearing  upon  it,  to  tlie  doc- 
trine of  Lord  Kenyon,  in  Pen  ton  v.  Robart,  re- 
ferred to  at  the  bar.     Tlie  case  itself  was  that  of  a 
building  for  the  purpose  of  trade,  and  consequently 
standing  upon  a  different  ground  from  the  present ; 
but  it  has  been  cited  from  the  dictum  of  Lord 
Kenyon,  which  seems  to  treat  of  greenhouses  and 
hothouses  erected  by  great  gardeners  and  nursery- 
men as  not  to  be  considered  as  annexed  to  the 
freehold.     Even  if  the  law  were  s(J,  which  it  is  not 
necessary  to  examine,  still,  for  obvious  reasons, 
such  a  case  would  not  be  similar  to  the  present ; 
but  in  Elwes  v.  Maw,  speaking  of  this  dictum. 
Lord  Ellenborough  said,  *  Theie  exists  no  decided 
case,  and,  I  l)eUeve,  no  recognised  opinion  or  prac- 
tice on  either  side  of  Westminster  Hall,  to  warrant 
such  an  extension.*    Allowing,  then,  that  matters 
of  ornament  may  or  may  not  be  removable,  and 
that  whether  so  or  not  must  depend  on  the  par- 
ticular case,  we  are  of  opinion  that  no  case  has 
ever  extended  the  right  to  remove  nearly  so  far  as 
it  would  be  extended  if   such  right  were  to  be 
established  in  the  present  instance  under  the  facts 
of  the  report,  to   which   it  will  be  sufficient  to 
refer ;    and  therefore  we  agree  with  the  learned 
judge  in  thinking  that  the  building  in  question 
must  be  consideied  as  annexed  to  the  freehold, 
and  that,  consequently,  the  removal  of  it  would  be 
waste." 

These  apparently  conflicting  opinions  of  Lords 
Holt^  Hardwicke,  and  Mansfield^  have  been  ex- 
plained and  reconciled  by  Mr  Justice  Coleridge, 
in  delivering  the  judo^ment  of  thfe  Court  of  Ex- 
chequer Chamber  in  Bishop  v,  Elliott,  ante  p.  110, 
where  a  question  arose  as  to  the  construction  of  a 
covenant  to  deliver  up  the  premises,  with  all  fix- 
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tures  and  articles  in  the  nature  of  fixtures  belong- 
ing thereto.     His  Lordship  says,  **Now  there  are 
certainly  not  wanting  some  authorities  to  show 
that  chimney-pieces,  whether  marble  or  not,  may 
be  removed  during  the  term  by  the  tenant    In  Ex 
parte  Quincy,  Lord  Hardtvicke  says,  "  During  the 
lerm  a  tenant  may  take  away  chimney-pieces  and 
even  wainscot,"  which  is  a  very  strong  case ;  and 
ngaJQ  in  Lawton  v.  Lawton,  he  says,  "  What  would 
have  been  held  to  have  been  waste  in  Henry  the 
Seventh's  time,  as  removing  wainscot  fixed  only 
by  screws,   and   marble   chimney-pieces,  is  now 
allowed  to  be  done."   Lord  Holt  some  years  before, 
in  Poole's  case,  had  denied  that  hearths  and  chim- 
ney-pieces put  up  by  a  tenant  to  complete  his 
house  were  removable  by  him.    In  Lawton  v,  Sal- 
mon,  Lord   Mansfield  includes   amongst  things 
which   may  be  removed  marble  chimney-pieces 
and  the  like,  when  put  up  by  the  tenant,  adding 
what  is  significant, "  This  is  no  injury  to  the  land- 
lord,  for  the  tenant  leaves  the  premises  in  the 
same  state  in  which  he  found  them,  and  the  tenant 
is  benefited."     Down  to  this  authority  we  do  not 
find  the  condition  of  ornament  expressly  intro^ 
duced,  but  in  Elwes  v.  Maw,  Lord  EUenhorcyugh, 
tracing  the  gradual  change  of  the  law  in  this 
matter,  says,  **  That  the  indulgence  in  favour  of  the 
tenant  for  years  during  the  term  had  been  carried 
further  since  Lord  HoUa  time,  and  he  has  been 
allowed  to  carry  away  matters  of  ornament,  as 
ornamental  mantel-pieces,  pier-glasses,  hangings, 
wainscot  fixed  only  by  screws,  and  the  like."    Later 
again,  in  Buckland  v.  Butterfield,  Dallas,  C.  J., 
in  delivering  the  judgment  of  the  Common  Pleas, 
makes  the  right  to  remove  fixtures  of  this  sort 
depend  essentially  upon  their  being  of  an  orna- 
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mental  nature.  He  states  the  general  rule  of  law, 
and  says,  *'Iq  the  progress  of  time  this  rale  has 
]3een  relaxed,  and  many  exceptions  have  been  en- 
grafted ujx)n  it  One  has  been  in  favour  of  matters 
of  ornament,  as  ornamental  chimney-pieces,  pier- 
glasses,  hangings,  wainscot  fixed  by  screws  only, 
and  the  like.  In  Leach  v.  Thomas,  my  brother 
Pattison  at  Nisi  Prius  acted  on  this,  and  told  the 
juiy  that,  if  they  thought  the  chimney-piece  then 
in  question  was  an  ornamental  chimney-piece,  the 
defendant,  a  tenant  from  year  to  year,  who  had 
erected  it  during  his  tenancy,  had  a  right  to  re- 
move it/'  It  does  not  appear  to  us  at  all  difiBicnlt 
to  reconcile  the  difference  which  may  appear  in 
these  authorities,  nor  to  extract  the  principle  which 
is  to  be  gathered  from  them,  considering  that  the 
law  has  been  regularly  and  gradually  relaxing  its 
rule  as  to  the  removability  by  tenants  of  fixtures 
erected  by  them.  The  difference  between  Lord 
Holt  and  Lord  Hardivicke  is  explained  by  the  dif- 
ference of  time — Lord  Holt  was  speaking  of  the 
rule  unrelaxed,  and  when  Lord  Hardwicke  spoke  of 
chimne3^-piece8  being  removable  generally,  without 
any  qualification  as  to  their  material  or  ornamen- 
tation, it  cannot  be  supposed  that  he  intended  to 
lay  down  the  rule  more  broadly  than  he  did  in  a 
later  case,  where  he  spoke  in  more  qualified  terms 
of  marble  chimney-pieces,  or  than  Lord  Mansfield, 
when  he  used  the  same  qualified  terms  still  later. 
Nor,  on  the  other  hand,  would  it  be  reasonable 
to  suppose  that  the  latter  intended  to  limit  it  to 
marble  chimney-pieces  merely  as  such,  without 
reference  to  the  expense  and  artistic  skill  employed 
upon  them.  Both,  no  doubt,  had  in  their  minds 
the  same  principle  which  the  later  cases  expressly 
bring  forward,  that  of  their  being  ornamental    In 


BIGHT  TO  REMOVE  ORNAMENTAL  FIXTURES.    119 

all  these  cases,  no  doubt,  the  same  principle  was 
intended  to  be  laid  down  which  is  more  formally 
and  precisely  stated  by  Dallas,  C.  J.  It  is  a  matter 
of  common  knowledge  that,  a  century  ago,  marble 
chimney-pieces  of  ordinary  grain  and  plain  work- 
manship were  by  no  means  so  commonly  used  in 
middle-rate  houses  as  now,  while  chimney-pieces 
of  foreign  marbles  and  workmanship,  highly  sculp- 
tured, and  of  much  expense,  were  objects  much 
esteemed,  and  often  erected  in  houses  of  a  higher 
description.  Where  these  had  been  substituted 
by  the  tenant  for  a  chimney-piece  of  wood  or  stone, 
it  was  but  a  reasonable  relaxation  of  the  strict  rule 
of  law  to  allow  the  removal  during  the  term.  Of 
chimney-pieces  such  as  these,  it  seems  to  us  that 
Lord  Hardwicke  and  Lord  Mansfield  intended  to 
speak.  And  when  Lord  Ullenborotigh  goes  more 
iuto  detail  by  his  classing  them  under  matters  of 
ornament,  and  with  pier-glasses,  hangings,  and 
wainscot  fixed  only  by  screws,  and  the  like,  he 
marks  distinctly  both  the  principle  and  the  limit 
of  the  relaxation.  Indeed,  it  would  be  very  un- 
reasonable to  hold  that  a  chimney-piece  of  the 
plainest  workmanship  and  most  moderate  expense, 
however  affixed,  might  be  removed  merely  because 
it  was  of  polished  limestone,  and,  therefore,  deno- 
minated marble,  but  that  one  of  granite  or  free- 
stone, however  wrought,  and  at  whatever  expense, 
or  of  wood,  however  skilfully  carved,  might  not. 

Hydraulic  Press. — Was  fixed  by  bricks  and 
mortar  to  the  floor  of  a  factoiy.  It  was  merely  a 
coDvenience.  Held  that  it  remained  a  chattel. 
Parsons  v.  Hind,  14  W.  R.  860. 

Separation  must  caicse  little  or  no  damage, — It 
must  be  borne  in  mind  that  fixtures  can  only  be 
removed  when  the  freehold  or  things  themselves 
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will  sustain  little  or  no  damage  by  the  removal,  de 
minimis  turn  curat  lex,  Avery  v,  Cheslyn,  3  Ad.  & 
E.  76 ;  Leach  v.  Thomas,  7  C.  &  P.  327 ;  Harrow 
School  (Governors)  v.  Alderton,  2  B.  &  P.  86 ; 
Buckland  v,  Butterfield. 

Any  injury,  however,  which  would  occur  in  re- 
moving fixtures,  must  be  made  good  by  the  party 
severing,  and  he  must  leave  the  premises  in  all 
respects  as  he  found  them,  whether  the  fixtures 
be  set  up  for  trade  or  domestic  purposes.  See 
Foley  V.  Addenbrooke,  13  M.  &  W.  199,  and  post; 
Hare  v.  Hoiton,  5  B.  &  Ad.  715. 

Question  for  Jury, — Whether  a  fixture  can  be 
removed  by  a  tenant  without  substantial  injury  to 
the  premises  is  a  question  for  the  jury,  \x\yoiL  an 
issue  whether  the  fixture  is  removable  or  not  by 
law.  Avery  v.  Cheslyn,  3  Ad.  &  E.  76,  5  Nev.  & 
Man.  370. 

Cornice, — The  landlord  sued  the  defendant  for 
removing  a  cornice.  The  defendant  pleaded  that 
it  was  his  property ;  that  he  fixed  it  with  screws, 
only  for  ornament;  that  he  carefully  removed  it 
during  the  term,  doing  no  unnecessary  injury,  and 
that  he  repaired  all  that  was  done.  The  plaintiff 
replied  that  it  was  aflSxed  to  the  freehold,  and  was 
not  removable  by  law.  The  judge  left  it  to  the 
jury  to  say  whether  they  were  of  opinion  that  the 
cornice  was  ornamental,  and  was  so  fixed  to  the 
freehold  that  it  could  be  removed  without  sub- 
stantial injury,  and  that  if  they  thought  so,  and 
that  it  had  been  removed,  the  tenant  had  a  right 
to  remove  it.  Held  not  to  be  a  misdirection.  It 
is  a  mixed  question  of  law  and  fact  whether  a  fix- 
ture is  removable  by  law  or  not.  Avery  v,  Cheslyn, 
3  Ad.  &  E.  75. 
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SECTION  I. 
Of  the  Sale  and  Transfer  of  Fixtures. 


J^o  Express  Contract — Express  Contract — Effect  of  Accept- 
ance of  Lea^e  between  Lessor  and  Lessee^  with  reference  to 
Covenant  to  Repair —  Verandah —  Where  Erected  during  a 
prior  Lease — Salt  Springs — Where  Landlord  Covenants  to 
take  Fixtures  at  a  Valuation — Where  he  agrees  that  Fix- 
tures should  be  Valued  at  the  End  of  the  Term — Parol 
Agreement  as  to  the  Removal  of  Fixtures — Tenanfs  Right 
on  Renewal  of  Lease — Tenants  Interest  when  Fixtures  de- 
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mised  with  House — What  included  in  Covenant  to  Repair 
— Millstone^  Furnaces^  Fire-engines,  dhc. — Tenant^s  Right 
on  Judgment  being  signed,  icith  Stay  of.  Execution — Effect 
of  Acceptance  of  Demise — Forfeiture, 

No  Express  Contract. — Hilherto  the  law  of  fix- 
tures has  been  considered  with  reference  to  those 
cases  between  landlord  and  tenant  where  there 
was  no  express  stipulation  by  which  the  rights 
of  the  parties  had  been  previously  agreed  upon.  It 
remains,  therefore,  to  make  a  few  observations  on 
those  cases  where  there  is  an  express  agreement 
between  the  parties.* 

Things  ori«^inally  personal  in  their  nature,  and 
attached  to  the  realty  in  such  a  manner  as  that 
they  may  be  detached  without  injury  to  them,  or 
to  the  things  real  with  which  they  are  connected, 
may,  although  so  connected  with  the  lands  as  that 
they  would  in  the  absence  of  agreement  or  special 
relation  between  the  parties  in  interest  be  deemed 
part  of  the  realty,  have  their  original  character 
as  chattels  preserved  by  a  contract  to  that  effect 
between  the  owner  of  the  land  and  one  claiming 
them  as  personalty.  Abbot's  New  York  Digest^ 
tit.  Fixtures,  4,  and  cases  there  cited. 

Tlie  character  of  articles  as  personal  chattels, 
or  a  part  of  the  freehold,  may  depend  upon  the 
agreement  of  the  parties  in  interest.  Sheldon  v. 
Edwards,  35  N.  Y.  279,  Court  of  Appeal. 

Express  Contract. — It  will  have  been  observed 
that  it  is  important  to  make  the  question  of  fix- 
tures a  matter  of  agreement,  for  they  are  considered 

*  Quaere,  "Whether  such  a  stipulation  might  not  be 
implied  from  the  custom  of  a  particular  district?  See 
Wigglesworth  v.  Dallison,  1  Dougl.  201,  S.  C.  1  Smith's 
Leading  Cases,  520,  et  noias. 
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SO  mucli  an  integral  part  of  the  premises,  that,  upon 
an  agreement  for  a  lease,  &c.,  if  no  mention  be 
made  of  the  fixtures  in  the  house,  it  seems  they 
would  be  considered  as  thrown  into  the  bargain, 
and  a  compensation  for  their  use  included  in  the 
rent  of  the  premises.  Colegrave  v.  Dias  Santos,  2 
B.  «Sc  C.  76  ;  Thresher  v.  E.  London  Waterworks 
Co.,  2  B.  &  C.  608.     See  post  p.  125. 

Effect  of  Acceptance  of  Lease. — The  accept- 
ance of  a  demise  of  a  house  containing  fixtures, 
does  not  raise  an  implied  contract  to  pay  for  such 
fixtures.     GoflF  v.  Harris,  5  M.  &  Gr.  573. 

In  cases  where  a  contract  does  exist,  the  con- 
struction of  the  contract  as  regards  fixtures  will 
of  course  much  depend  upon  the  terms  of  the 
agreement. 

It  is  proposed  to  consider  this  branch  of  the 
subject  with  reference  to  contracts  between  lessor 
and  lessee,  vendor  and  vendee,  mortgagor  and  mort- 
gagee, heir  and  devisee,  bankrupt  and  assignee,  and 
other  parties. 

Bails  built  into  a  fence  by  a  tenant  under  an 
agreement  that  he  may  remove  them,  are,  it  seems, 
as  between  such  tenant  and  the  owner,  personal 
property.  Mott  v.  Palmer,  N.  Y.  (Comst),  564,  fol- 
lowed in  Ford  v.  Cobb,  20  N.  Y.  344,  Amer. 

A  lease  was  made  to  an  oil-refiner  of  some  land, 
"  and  also  tlie  erections  and  buildings  then  already 
erected  and  built,  or  to  be  erected  and  built,"  there- 
on, and  the  lessee  covenanted  to  lay  out  £2500  in 
such  buildings,  which  were  to  be  of  a  permanent 
character,  and  to  keep  them  in  repair,  and  deliver 
them  up  at  the  end  of  the  term,  together  with  all 
the  doors,  wainscots,  &c.,  "  pumps,  pipes,  cisterns, 
and  other  things,  which  now  are,  or  at  any  time 
during  the  said  term  shall  be,  fixed  or  fastened 
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to  the  freehold  of  the  said  premises,  or  belong 
thereto."  Held,  that  the  general  words  included 
the  fixtures  of  the  oil  refinery,  and  they  were  con- 
sequently irremovable  by  the  lessee.  Bidder  v. 
Trinidad  Petro.  Co.,  17  W.  E.  153. 

An  agreement  was  made  wiih  a  company  to  grant 
them  a  lease  of  certain  land  as  soon  as  they  had 
s{)ent  £3000  in  the  erection  of  permanent  and  sub- 
stantial buildings  and  works,  **  such  as  are  usually 
erected  for  the  distillation  of  oil ; "  and  there  was  a 
covenant  to  cover-in  the  "erections"  and  build- 
ings when  necessary.  Held,  tliat  "  erections  "  was 
a  wider  term  than  buildings,  and  might  include 
trade  fixtures. — lb. 


LESSOR  AND  LESSEE. 

With  reference  to  a  Covenant  to  Repair, — ^A 
tenant  covenanted  to  repair  and  keep  in  repair 
the  demised  messuage,  tenement,  and  premises, 
and  all  erections  and  buildings  then  erected  and 
built,  and  also  all  erections  'and  buildings  which 
might  thereafter  be  erected  and  built,  in  and  upon 
the  said  premises.  The  defendant  erected,  during 
his  term,  certain  fixtures  for  the  purposes  of  his 
trade  and  manufacture,  and  these  buildings  he 
removed  and  carried  away ;  whereupon  the  plain- 
tiff brought  an  action  of  covenant,  and  the  ques- 
tion was,  whether  they  came  witliin  the  terms  of 
the  covenant ;  and  the  Court  held  that  they  were 
comprehended  in  the  terms  of  the  covenant,  and 
that  the  tenant  could  not  remove  them.  Naylor 
v.  Collinge,  1  Taunt.  19; 

Verandah — So  in  a  case  where  there  was  a 
similar  covenant,  the  tenant  was  prechided  from 
removing  a  verandah  which  was  fixed  with  posts 
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in   the  ground.     Penry  v.  Brown,  2  Stark,  N.  P. 
403. 

JVTiere  Erected  during  aprior  Lease. — So  neither 
may  a  tenant  under  a  subsequent  lease  of  the  same 
lands,  tenements,  or  buildings,  with  a  general  cove- 
nant to  repair  and  yield  up  all  buildings,  remove 
a  lime-kiln  erected  before  the  commencement  of 
such  lease,  and  during  the  time  he  held  the  pre- 
mises under  a  previous  tenancy,  even  although 
Bucli  things  might  have  been  removable  during 
the  prev^ious  lease.  Thresher  v.  East  London 
Waterworks  Co.,  2  B.  &  C.  608. 

Salt  Springs. — The  plaintiff  demised  salt  springs 
to  the  defendant,  who  was  to  erect  salt-works  on 
the  premises,  and  pay  a  rent  in  proportion  to  the 
number  of  works  erected;  the  defendant  cove- 
nanted to  leave  the  works  at  the  end  of  the  term 
in  good  repair.  Held,  that  iron  saltpans  placed 
hy  the  defendant  on  a  frame  of  brick,  and  used  in 
the  boiling  of  salt,  were  parcel  of  such  works,  and 
that  the  defendant  was  not  entitled  to  remove 
them;  Mansfield  (Earl)  v.  Blackburne,  8  Scott, 
720,  6  Bing.  N.  C.  427. 

Where  Landlord  Covenants  to  take  Fixtures  at 
a  Valuation.* — If  a  landlord  be  entitled  to  fixtures 
on  paying  for  them,  this  is  a  condition  precedent, 
which  he  must  perform. 

Therefore,  where  a  lease  contains  a  covenant 
that  the  fixtures  should  be  valued  to  the  landlord 
at  the  end  of  the  tenancy,  the  tenant  having 
become  bankrupt,  the  landlord,  on  the  premises 
being  delivered  up  to  him,  refused  to  pay  the 
amount  of  the  valuation  of  the  fixtures  to  the  assig- 
nees.     It  was  held  they  might  maintain  trover 

*  See  time  when  fixtures  should  be  removed,  post. 
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against  him  for  the  amount  of  the  fixtures.     Fair- 
burn  V.  Eastwood,  6  M.  &  W.  679. 

Where  Landlord  agreed  that  Fixtures  sJiould 
he  valued  at  end  of  Lease. — Where  a  colliery,  with 
all  the  machinery  and  implements  necessary  for 
working  it,  was  leased  for  years,  with  a  proviso 
for  re-entry  by  the  landlord  for  non-payment  of 
rent,  and  a  covenant  by  the  lessee,  at  the  expira- 
tion  or   sooner   determination  of   the  demise,  to 
deliver  up  the  machinery  and  implements  in  an 
inventory  annexed  to  the  lease,  which  were  to  be 
re-valued  three  mooths  before  the  expiration  of  the 
demise.     The   landlord  had  recovered  judgment 
in  ejectment  in  Trinity  Term  for  a  forfeiture  by 
reason  of  the  non-payment  of  rent,  but  did  not  exe- 
cute the  writ  of  possession  until  the  8th  of  Novem- 
ber, and  the  tenant  committed  an  act  of  bankruptcy 
the  next  day.    Held,  that  the  landlord  was  entitled 
to  take  possession  of  all  the  machinery  and  imple- 
ments (some  of  which  had  been  brought  on  the 
premises  by  the  tenant  during  the  term),  though 
no  previous  valuation   had   been  made.     Storer 
V.  Hunter,  3  B.  &  C.  368,  post ;  and  see  Clark 
V,  Crownshaw,  3  B.  &  Ad.  804 ;  Horn  v.  Baker, 
9  East.  215 ;  Fairburn  v,  Eastwood,  6  M.  &  W. 
679 ;  Stansfield  v,  Portsmouth  Mayor,  &c.,  6  W. 
E.  296,  27  L.  J.  C.  P.  124. 

A.  was  tenant  for  life,  with  power  to  lease  for 
twenty-one  years,  with  remainder  to  B.  for  life. 
A.  made  a  lease  on  the  terms  that,  on  the  expira- 
tion of  the  lease,  he,  his  heirs  and  assigns,  would 
pay  to  the  tenant,  his  executors  or  administrators, 
at  a  fair  valuation,  for  all  fruit-trees  and  shrubs 
then  growing  upon  the  la«d  which  should  have 
been  planted  by  the  said  tenant,  his  executors  or 
administrators.    At  the  expiration  of  the  term  no 
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Talnation  was  made,  and  A.  relet  to  the  tenant 
to  hold  on  from  year  to  year.     The  tenant  so  held 
for  nine  years  till  A.  died,  when  he  continued  to 
liold  on  paying  rent  to  B,   Nothing  passed  between 
the  tenant  and  B.  as  to  the  terms  on  which  the  occu- 
pation was  to  continue.    On  the  death  of  the  tenant 
the  plaintiff  continued  the  occupation  as  his  ad- 
ministrator.    There  was  no  evidence  that  B.  knew 
of  the  terms  of  the  original  lease.     B.  determined 
the  lease  by  notice  to  quit.     WiUes,  J.,  in  deliver- 
ing judgment  said,  "  It  seems  that  the  lease  having 
expired,  the  plaintiff  did  not  then  insist  upon  the 
advantages  he  might  have  had  under  the  cove- 
nant, but  held  on  as  tenant  from  year  to  year ; 
and,  no  doubt,  on  all  the  terms  of  the  lease  not 
bemg  inconsistent  with  the  tenancy  from  year  to 
year.     At  the  death  of  the  original  landlord,  the 
right  conferred  by  law  upon  the  tenant  was  to 
call  upon  his  executors  to  take  the  trees  at  a  valua- 
tion under  the  covenant,  assuming  that  covenant 
to  have  been  imported  into  the  tenancy  from  year 
to  year,  or  else  to  remove  such  property  as  was  in 
the  nature  of  fixtures     He  preferred  continuing 
on  till  his  death  paying  rent  to  the  defendant,  and 
there  is  nothing  in  the  case,  except  the  receipt  of 
rent,  to  show  that  the  defendant  took  upon  herself 
the  burden  of  the  original  lease,  or  of  the  contract 
(if  contract  there  was)  in  the  first  tenancy  from 
year  to  year." 

Blackburn^  J. — "I  do  not  understand  this  cove- 
nant to  have  the  effect  of  preventing  the  tenant 
from  removing  all  such  trees  as  were  trade  fixtures, 
and  would  not  be  destroyed  by  removal."  Oak- 
ley V.  Monck,  35  L.  J.  87,.  12  Jur.  253,  1  L.  R. 
159,  Ex. 
Parol  Agreement  for  the  Removal  of  Fixtures. — 
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There  was  a  covenant  in  a  lease  to  sustain  and 
keep  in  repair  all  erections  and  improvenaents 
which,  during  the  term  demised,  should  be  made 
or  set  up  upon  the  premises.  The  lessee  assigned 
his  interest,  and  the  assignee  had  the  consent  of 
the  lessor  to  erect  a  greenhouse,  giving  him  per- 
mission to  take  it  down  and  carry  it  away  at  the 
end  of  the  term.  The  lessor  died.  The  assignee, 
when  his  term  was  out,  took  away  the  greenhouse, 
and  the  lessor's  executor  sued  the  original  lessee 
for  breach  of  covenant  in  not  sustaining  and  keep- 
ing up  the  said  erection.  Held,  that  the  action 
would  lie,  and  that  the  parol  consent  of  the  lessor 
to  the  removal  of  the  greenhouse,  if  it  should  be 
erected,  was  no  answer  to  a  breach  of  the  condi- 
tions of  an  instrument  under  seal.  West  v.  Blake- 
way,  9  Dowl.  P.  C.  846,  2  M.  &  Gr.  729,  3  Sc.  N. 
E.  218,  5  Jur.  630.*  See  Bishop  v.  Elliott,  11 
Ex.  113 ;  Haslett  v.  Burt,  18  C.  B.  893. 

Tenant's  Right  on  Renewal  of  Lease. — If  a 
tenant  at  the  close  of  his  term  renew  his  lease,  and 
acquire  a  fresh  interest  in  the  same  premises,  he 
should  take  care  to  reserve  his  right  to  remove 
those  fixtures  which  he  had  under  the  old  tenancy 
a  right  to  sever;  for  by  entering  into  such  new 
engagement  without  express  reservation  of  the 
right  of  removing  his  fixtures,  and  without  de- 
taching them  from  the  premises  during  the  first 
tenancy,  the  tenant  may  sometimes  lose  his  pro- 
perty in  them  altogether.     Fitzherbert  v,  Shaw, 

*  Semble,  It  would  be  otherwise  if  the  lessor  gave  his 
command  to  remove  the  greenhouse  at  the  very  time  it  was 
removed.     West  v.  Blakeway,  supra. 

It  was  left  to  the  jury,  according  to  the  terms  of  the 
covenant,  whether  the  greenhouse  was  an  erection  and 
improvement.    Held  correct — Id. 
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1  H.  Bl.  258  ;  recognised  in  Heap  v.  Barton,  12 
C.  B.  274.  See  Thresher  v.  East  London  Water- 
works Company,  2  B.  &  C.  608,  4  D.  &  R.  62.  See 
Penton  v.  Bobart,  and  see  also  Dean  v,  Allallay, 
3  Esp.  N.  P.  11,  per  Lord  Kenyon.  See  Oakley 
V.  Monck,  ante  p.  127. 

Where  Landlord  permits  Tenant  to  leave  Fix* 
tures  upon  the  Premises  at  the  end  of  Term, — The 
outgoing  tenant  sued  the  incoming  tenant  for  that, 
before  the  expiration  of  the  term,  the  landlord  gave 
and  granted  unto  the  plaintiff  leave  and  license  to 
continue  certain  fixtures,  which  he  was  entitled  to 
remove,  upon  the  premises  after  the  expiration  of 
the  tenancy,  in  order  that  he  might  sell  them  to 
the  incoming  tenant,  and  to  enter  u|K)n  the  pre- 
mises to  remove  them  if  the  tenant  would  not  pur- 
chase them  ;  and  that  defendant,  having  refused  to 
purchase  them,  prevented  plaintiff  from  entering, 
&c.,  to  remove,  &c.  The  defendant  traversed  the 
leave  and  license,  which  was  supported  by  a  letter 
from  the  landlord  refusing  to  purchase  the  fixtures, 
but  not  objecting  to  plaintiff  leaving  them  on  the 
premises  to  make  the  best  bargain  with  the  incom- 
ing tenant.  Held,  that  the  license  could  only  be 
proved  by  grant,  by  deed.  RufFey  v.  Henderson, 
21  L.  J.  Q.  B.  49. 

TeTiants  Interest  when  Fixtures  demised  with 
House. — ^When  a  house  is  demised,  together  with 
the  fixtures,  the  tenant's  interest  in  them  is  similar 
to  that  which  he  enjoys  in  respect  of  trees,  and  if 
he  sever  them,  the  right  of  possession  immediately 
re-vests  in  the  landlord,  who  may  bring  trover  for 
them.  Farrant  v.  Thompson,  5  B.  &  Al.  826.  They 
are,  on  their  wrongful  severance  by  the  tenant, 
restoied  to  the  condition  of  goods  and  chattels,  and 

I 


130         LANDLORD  AND  TENANT. 

an  immediate  right  to  their  possession  vests  in  the 
landlord. 

It  must  be  recollected  that  there  is  a  distinction 
in  those  cases  in  which  a  tenant,  on  entering  upon 
the  demised  premises,  purchases  the  fixtures  from 
his  landlord,  and  those  where  he  erects  them  him- 
self, as  to  the  right  of  removal :  in  the  former  case 
it  arises  out  of  the  contract ;  in  the  latter  it  is  con- 
ferred by  the  law. 

What  included  in  Covenant  to  leave  in  Repair, — 
A  covenant  to  leave  at  the  end  of  the  term  a  water- 
mill,  with  all  fixtures,  fastenings,  and  improve- 
ments set  up,  &c.,  during  the  term,  in  good  con- 
dition, &c.,  includes  a  new  millstone,  although  the 
custom  of  the  country  j ustified  its  removal.  Martyr 
V.  Bradley,  2  M.  &  Sc.  25,  9  Bing.  24 ;  and  see 
Hare  v,  Horton,  5  B.  &  Ad.  716. 

Where  the  lessee  of  a  coal-mine  covenanted  at 
the  end  of  the  term  t«  yield  up  the  works  and  pre- 
mises, &c.,  and  all  ways  and  roads,  in  such  good 
repair,  order,  and  condition,  so  that  the  works 
might  be  continued  and  carried  on  by  the  lessor, 
such  a  covenant  will,  without  ex{)res8  words,  be 
taken  to  apply  to  mere  chattels,  not  being  fixtures 
at  all.  It  was  accordingly  held  (reversing  the 
judgment  of  V.  C.  Stuart)  that  the  covenant  did 
not  include  wooden  sleepers,  or  iron  tram-plates 
fastened  to  such  wooden  sleepers,  used  for  the  pur- 
pose of  a  railway.  Beaufort  (Duke  of)  v.  Bates, 
10  W.  E.  200  ;  3  De  G.  F.  &  J.  381 ;  8  Jur.  N.  S. 
270 ;  6  L.  T.  K  S.  72. 

Qv^oere,  If  such  covenant  would  have  included 
stone  sleepers,  and  iron  tram-plates  fastened  to 
stone  sleejHjrs  ? — Ih. 

A  lease  of  a  dwelling-house  contained  a  cove- 
nant by  the  lessee  to  yield  up  the  premises  at  the 
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end  of  the  term  with  certain  specified  fixtures, 
and  also  all  other  additions,  improvements,  fixtures, 
and  things  whatsover,  which  then  were,  or  during 
the  term  might  be,  affixed  or  set  up  on  the  de- 
mised premises.  Held,  that  the  executor  of  the 
legatee  could  not  make  a  title  to  stoves,  kitchen 
apparatus,  &c.,  in  the  nature  of  tenant's  fixtures, 
so  as  to  entitle  the  purchaser  to  remove  them  from 
the  premises;  and  semble,  as  against  the  lessor, 
the  lessee  had  no  right  of  removing  them.  Wilson 
V.  Whateley,  9  W.  R.  Ch.  331,  1  Johns.  &  Hem. 
436. 

Articles  such  as  engines,  pans,  furnaces,  boilers, 
Sec,,  procured  by  a  tenant  for  the  purposes  of  his 
trade,  and  which  he  is  authorised  by  his  landlord 
to  introduce  into  his  premises,  are  trade  fixtures, 
and  may  be  removed  by  the  tenant  at  the  expira- 
tion of  the  lease  although  fixed  to  the  land.  Kel- 
sey  V.  Durkee,  33  Barb.  410,  Sup.  Ct.  Amer. 

Engines  and  machinery,  though  firmly  affixed  to 
a  building  by  tenant  for  years,  yet  having  been 
60  affixed  for  carrying  on  a  business  of  a  personal 
nature,  are  the  personal  property  of  the  tenant, 
and  removable  at  his  will;  3  East  28 ;  6  Johns. 
5 ;  Cook  V.  Champlaiu  Transportation  Co.,  1  Den. 
91,  Sup.  Ct.  Amer. 

The  mere  removal  and  sale  by  a  tenant,  during 
the  term,  of  fixtures  which  he  does  not  immedi- 
ately replace,  but  which  can  be  replaced  before 
the  end  of  the  term,  is  not  in  itself  a  breach  of  a 
covenant  to  repair  and  uphold  the  demised  pre- 
mises, and  to  deliver  up  the  same  at  the  end  of 
the  term,  together  with  all  things  affixed  thereon. 
Doe  Burrell  v.  Davies,  15  Jur.  155,  C.  P. 

There  is  a  very  important  case  on  this  branch 
of  the  law  of  fixtures,  which  has  been  decided  in 
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llie  Coart  of  Excheqaer,  from  which  the  nature 
and  description  of  those  fixtures  that  a  teuant  will 
be  permitted  to  remove,  under  a  covenant  ia  his 
lease  with  reference  thereto,  may  be  collected. 

Furnaces,  Fire-engines,  Jkc, — It  is  the  case  of 
Foley  V.  Addenbrooke,  13  M.  &  W.  174,  and  was  in 
the  form  of  an  action  of  covenant,  tried  before  Mr 
Justice  Williams  at  Stafford,  when  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  on  a  case  stated  by  a  gentleman  at  the  bar. 

The  action  was  brought  by  the  plaintiffs  in  the 
character  of  heirs,  against  the  defendants  in  that 
of  assignees,  for  the  breach  of,  amongst  others, 
a  certain  covenant  contained  in  a  certain  inden- 
ture of  lease,  in  the  following  words:—"  That  the 
said  J.  A.  Addenbrooke,  his  executors  or  assigns, 
should  and  would,  from  time  to  time,  and  at  all 
times  during  the  demise,  well  and  sufficiently  re* 
pair,  amend,  maintain,  scour,  cleanse,  preserve, 
and  keep  in  good,  sufficient,  and  tenantable  order 
and  repair,  all  the  gates,  rails,  stiles,  hedges, 
ditches,  mounds,  and  fences  of  and  belonging  to 
the  said  thereby  demised  lands  and  premises,  and 
the  furnace  and  furnaces,  fire-engine,  ironworks, 
dwelling-houses,  and  other  erections  and  buildings 
to  be  erected  and  built  by  the  said  J.  A.  Adden- 
brooke, his  heirs,  executors,  administrators,  or 
assigns,  on  the  said  demised  lands  and  premises, 
he  and  they  being  allowed  to  get  clay  (other  than 
and  except  fire-clay)  from  time  to  time  upon  the 
said  premises,  if  there  to  be  found,  for  making  of 
bricks,  tiles,  and  other  articles  for  erecting,  build- 
ing, altering,  and  repairing  the  said  furnace  and 
furnaces,  fire-engine,  and  other  erections  and 
buildings,  or  otherwise  for  the  use  of  the  works 
to  be  carried  on  by  the  said  J.  A  Addenbrooke, 
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liis  executors,  administrators,  or  assigns,  and  to  be 
used  on  the  premises  only ;  and  the  said  furnace 
and  furnaces,  fire-engines,  ironworks,  dwelling- 
houses,  and  all  other  erections,  buildings,  improve- 
ments, and  alterations  to  be  thereafter  erected, 
built,  or  set  up,  except  the  ironworks,  castings, 
railways,  gins,  wimseys,  machines,  and  the  mov- 
able  implements  and  materials  used  in  or  about 
the  said  furnaces,  fire-engine,  ironworks,  stone- 
pits,  and  premises  so  repaired,  amended,  and  kept 
m  repair  as  aforesaid,  should  and  would,  at  the 
expiration  or  other  sooner  determination  of  the 
said  lease,  quit,  leave,  surrender,  and  yield  up  into 
the  hands  and  quiet  possession  of  the  sinid  lessors, 
without  any  molestation,  hindrance,  or  interrup- 
tion whatsoever."  Upon  this  the  plaintiffs  as- 
signed a  breach  in  the  words  of  the  covenant, — 
that  the  defendants  did  not  repair,  nor  leave  in 
repair  at  the  end  of  the  lease,  but,  on  the  contrary, 
part  of  the  furnaces,  &c.,  being  other  than  the 
ironwork,  &c.,  was  by  the  defendants  wrongfully 
pulled  down  and  removed,  and  the  furnaces,  &c., 
l)eing  other  than  the  ironwork,  &c.,  were  suffered 
to  be  and  continue,  and  at  the  expiration  of  the 
lease  were  left,  in  bad  order  and  condition  for  want 
of  repair. 

Besides  the  two  furnaces  already  mentioned,  the 
defendants  also  built  very  extensive  ironworks, 
consisting  of  casting-houses,  and  a  forge  and 
mill,  together  with  refineries,  furnaces,  warehouses, 
sheds,  and  buildings  necessary  and  requisite  for 
carrying  on  the  iron  trade  ;  and  they  also  built 
iiecessaiy  houses  for  workmen  to  reside  in,  to 
caiTy  on  the  intended  ironworks. 

The  indenture  of  lease  contained  a  proviso,  that 
at  the  end,  expiration,  or  other  sooner  deteimina- 
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tioD  of  the  demise,  the  lessors  and  their  respective 
heirs  should,  upon  their  giving  six  months'  pre- 
vious notice  in  writing  of  their  intention  whether 
they  would  purchase  or  not  to  the  said  J.  A, 
Addenbrooke,  his  executors,  <&c.,  have  an  option 
of  purchasing  the  several  iron  castings,  rail  way  8> 
gins,  wimseys,  boilers,  machines,  and  movable  im- 
plements and  materials  then  in  use,  or  being  in 
or  about  the  said  furnaces,  fire-engine,  ironworks, 
stone-pits,  lands,  and  premises,  at  a  price  to  be 
determined  in  a  manner  therein  mentioned ;  and 
in  the  event  of  their  neglecting  to  avail  themselves 
of  their  option  in  that  behalf,  then  it  should  and 
might  be  lawful  to  or  for  the  said  J.  A.  Adden- 
brooke, his  executors,  administrators,  and  assigns^ 
to  remove  and  carry  away,  for  his  and  their  own 
use  and  benefit,  all  and  every  the  said  several 
iron  castings,  railwnys,  gins,*  wimseys,t  boilers, 
machines,  and  movable  implements  and  materials 
then  in  use,  or  being  or  about  the  said  furnaces, 
fire-engine,  ironworks,  stone-pits,  and  premises. 

The  plaintiflFs  did  not  avail  themselves  of  the 
proviso,  nor  give  to  the  defendants  any  notice  of 
purchasing  the  above-mentioned  articles  ;  and  de- 
fendants, l)efore  the  expiration  of  their  lease,  dis-^ 
annexed  from  the  freehold  and  took  away  the 
several  articles  hereinafter  enumerated  and  par- 
ticularly described  (and  in  so  doing  injured  and 
damaged  the  said  furnaces  and  ironworks),  viz. — 

First,  a  blast  steam-engine  or  fire-engine,  form- 
ing, together  with  its  boilers,  regulators,  and  hot- 

*  A  gin  is  a  windlass  fixed  in  the  ground,  and  worked 
by  a  horse,  for  the  purpose  of  drawing  materials  from  out 
of  a  mine. 

t  A  wiinsey  is  a  machine  of  a  similar  kind,  used  for  the 
same  purpose,  but  worked  by  a  steam-engine. 
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air  apparatus,  one  mechanical  contrivance  for  blow- 
ing the  said  furnaces  by  means  of  a  hot-blast 

The  boilers  of  the  engine  were  made  of  wrought- 
iroD,  and  rested  on  foundations  of  brickwork, 
called  the  boiler-seats,  and  were  built  in  and  sur- 
rounded by  flues  of  brickwork,  lined  with  fire- 
brick, proceeding  from  the  boiler-grates,  for  the 
purpose  of  conveying  the  flame  underneath  and 
round  the  boilers.  The  surrounding  and  6U{)er- 
incumbent  brickwork  of  the  flues  held  the  boilers 
firmly  fixed  in  their  seats,  so  that  they  could  not 
be  removed  without  taking  away  the  fluea  The 
boiler-gi^ates  consisted  of  bearers  of  cast-iron,  set 
in  brickwork,  with  cross-bars  and  a  door  frame, 
and  a  door  also  of  cast-iron. 

The  defendants  took  away  the  boilers  and  the 
grates,  and  pulled  down  the  flues,  and  took  away 
part  of  the  bricks  from  the  seats  of  the  boilers. 

A  pipe  called  the  steam-pipe  proceeded  from 
the  boilers  to  the  steam-cylinder  of  the  engine, 
connecting  the  boiler  with  the  engine. 

The  blast-engine  was  erected  in  a  separate 
building  called  the  engine-housC)  and  consisted  of 
a  cast-iron  cylinder  called  the  steam-cylinder, 
resting  upon  a  basement  of  solid  brickwork,  to 
which  it  was  fixed  by  rods  of  wrought-iron, 
screwed  at  one  end  into  the  bottom  plate  of  the 
said  cylinder,  and  at  the  other  into  plates  of  cast- 
iron  let  into  the  bottom  of  the  brickwork  on  which 
the  cylinder  rested.  From  the  top  of  the  steam- 
cylinder  proceeded  a  rod  of  iron  called  the  piston- 
rod,  which,  by  the  action  of  the  steam  m  the 
steam-cylinder,  worked  the  beam  of  the  engine ; 
this  latter  was  supported  by  an  erection  of  brick- 
work called  the  lever-wall,  on  the  top  of  which 
were  certain  carriages  of    cast-iron,  called    the 
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beam-carriages,  on  which  the  beam  of  the  engine 
worked,  which  were  fixed  to  the  lever-wall  by 
similar  rods  of  wrought-iron,  screwed  at  one  end 
into  the  bottom  plate  of  the  beam-carriages,  and 
at  the  other  into  holding-down  plates  let  into  the 
lever-wall  at  the  bottom. 

The  beam-carriages  were  also  attached,  by 
means  of  screws,  to  two  large  beams  of  timber 
called  the  spring-beams,  placed  parallel  to  the 
beam  of  the  engine,  and  supported  by  the  lever- 
wall  in  the  centre,  and  by  the  external  walls  of 
the  engine-house  at  their  extremities  ;  the  parallel 
motion  apparatus  was  also  screwed  to  the  spring- 
beams. 

A  rod  proceeding  from  the  other  end  of  the 
beam  of  the  engine  worked  another  cylinder, 
called  the  blowing  or  blast-cylinder,  situate  on 
the  opposite  side  of  the  lever-wall  to  the  steam- 
cylinder.  This  also  was  supported  by  a  similar 
basement  of  brickwork,  to  which  it  was  fixed  by 
means  of  holding-down  rods  and  holding-down 
plates,  in  precisely  the  same  way  as  the  steam- 
cylinder.  The  engine-beam  had  been  formerly 
made  of  wood,  but,  at  the  time  of  the  removal  of 
the  engine  by  the  defendants,  was  of  cast-iron. 
The  rest  of  the  engine  consisted  of  the  air-pnmp, 
condenser,  machinery,  and  gear  of  the  engine. 

The  term  "steam-eilgine"  or  **  fire-engine "  is 
applicable  to  the  whole  structure,  including  the 
brick  supports  of  the  cylinder,  the  level-wall,  and 
the  spring-beams,  as  well  as  to  the  cylinders,  gear, 
and  machinery  of  the  engine.  In  this  sense,  the 
spring- beams  were  the  timber  parts  of  the  engine, 
and  the  lever-wall  and  the  supports  of  the  cylin- 
ders the  brick  parts  of  the  engine,  and  the  residue 
the  metallic  parts  of  the  engine ;  but  the  brick- 
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work  and  timber  were  merely  supports  to  the  me- 
chanical parts  of  the  engine,  which  were  made 
of  metal  exclusively.  The  metallic  parts  of  the 
paid  steam-engine  were  made  of  cast-iron  and 
wrought-iron,  with  some  Stnall  portion  of  brass, 
and  the  cast-iron  parts  would  be  properly  described 
as  the  castings  of  the  engine,  and  those  made  of 
wrought-iron  as  the  ironwork  of  the  engine. 
These  terms  are  correctly  applied  to  all  articles 
made  of  cast-iron  or  wrought-iron  respectively, 
whether  forming  parts  of  machinery,  or  attached 
to  buildings,  or  loose ;  and  castings  means  made 
of  cast-iron,  and  ironwork  means  wrought-iron. 
By  taking  out  the  rods  which  affix  the  cylinders 
and  the  beam- carriages  to  the  holding-down  plates, 
and  by  taking  out  the  screws  which  affix  the 
beam-carriages  and  the  parallel  motion  to  the 
spring-beam,  the  whole  of  the  mechanical  part  of 
the  engine  might  be  disattached  without  injury  to 
the  structure.  But  the  holding-down  plates,  being 
let  into  the  brickwork,  could  not  be  removed 
without  injury  to  the  brickwork,  and  the  spring- 
beams  could  not  be  removed  without  damage  to 
the  external  walls  and  floors  of  the  engine-house. 
The  defendants  took  out  the  holding-down  plates, 
and  removed  the  two  cylinders,  the  beam-carriage, 
and  the  beam  of  the  engine,  and  all  the  gear, 
machinery,  and  metallic  parts  of  the  engine  ;  they 
also  took  away  the  spring-beams.  In  detaching 
the  cylinders  and  beam-carriages,  they  disturbed 
and  injured  the  brickwork  of  the  lever- wall,  and 
palled  down  a  portion  of  the  external  wall  of  the 
engine-house  in  removing  the  spring-beams,  and 
getting  out  the  blowing  cylinder  and  the  engine- 
beam. 

The  blast-furnaces,  refineries,  cupola,  puddling- 
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furnaces,  and  mill-furnaces  are  all  of  them  erec- 
tions requisite  and  necessary  for  the  iron  trade, 
and  the  making  of  iron,  and  the  smelting  of  iroa 
ore,  and  the  manufacturing  of  iron ;  and  iroa- 
works  would  not  be  complete,  and  the  progi-ess  of 
manufacturing  iron  could  not  be  carried  on,  with- 
out them. 

There  were  also  a  forge-engine  and  mill-engine, 
the .  foundation  of  the  forge-hammer  and  sheara, 
and  fmmes  of  the  mill-wheels,  and  frames  and  bed- 
plates of  the  rolls,  cast-iron  columns  supporting  the 
roof  of  the  mill  and  the  gasometer.  All  these 
buildings  had  foundations  let  into  the  ground,  and 
were  erected  as  conveniences  to  the  defendants' 
ironworks. 

The  whole  of  the  above  buildings  were  removed 
by  the  defendants,  and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  defendants  were  en- 
titled to  remove  all  or  any,  and  if  any,  which  of 
the  articles  enumerated  and  described  ? 

Folloch  C.  B.,  delivered  the  judgment  of  the 
Court.  After  deeding  with  the  other  questions,  his 
Lordship  said : — 

**  With  respect  to  the  third  breach,  it  appears 
to  us  that  it  is  hardly  necessary  to  do  more  than 
advert  to  the  terms  of  the  covenant  upon  which 
this  arises.  There  is  a  covenant  to  repair,  except- 
ing the  ironwork  castings,  railways,  gins,  wimfleys, 
machines,  and  movable  implements  and  materials 
tised  in  or  about  the  said  furnaces,  fire-engines, 
ironworks,  stovepits,  and  premises.  And  there  is 
a  power  on  the  part  of  the  lessors,  or  those  who 
represent  them,  on  notice  given  at  a  certain  period 
before  the  expiration  of  the  lease,  to  purchase 
those  articles.  It  appears  that  they  declined  pur- 
chasing them,  in  consequence  of  which  the  defen- 
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dants  stopped  the  works,  and  removed  a  very  large 
number  of  the  articles ;  and  the  question  is,  what 
damages  they  are  to  pay  in  respect  of  the  articles^ 
some  of  which  they  had  a  clear  riglit  to  remove, 
others  which  they  had  no  right  to  remove.     The 
rule  which  the  Court  thinks  the  correct  one  to  act 
upon  is  this, — that  whatever  was  in  the  nature  of 
a  machine,  or  part  of  a  machine,  as  ironworks,  or 
iroQ-castings,  or  railways,  gins,  or  movable  imple- 
ments or  materials,  the  defendants  had  a  right  to 
remove ;  that  whatever  was  in  the  nature  of  build- 
ing or  support  of  buildings,  although  made  of  iron, 
the  defendants  had  not  a  right  tt>  remove;  that, 
with  respect  to  damage  to  tlie  brickwork,  which 
constitutes   a   considerable   portion  of  the  claim 
made  by  the  plaintiff,  the  defendants  were  not 
bound  to  restore  the  brickwork  in  a  perfect  state, 
as  if  the  article  that  it  was  intended  to  protect,  or 
support,  or  cover  were  there ;  it  was  sufficient  for 
the  defendants  to  exercise  their  right  to  remove 
what  tlie  lease  gave  them  authority  to  remove, 
and,  in  doing  so,  to  remove  the  brickwork,  and  to 
leave  it  in  such  a  state  as  would  be  most  useful 
and  beneficial  to  the  lessors,  or  to  those  who  might 
next  take  the  premises.     Now,  subject  to  that 
rule,  perhaps  it  may  be  necessary  just  shortly  to 
mention  the  items,  and  dispose  of  them  according 
to  that  rule. 

"  The  first  is  that  of  boilers ;  clearly  the  plain* 
tiffs  have  no  right  to  retain  them.  So,  of  the  boiler- 
grates,  and  the  castings  and  ironwork  of  the  engine 
and  regulator,  and  of  the  spring-beams. 

"  The  hot-air  apparatus  the  defendant  had  a 
right  to  take.  We  think  the  defendants  entitled 
lo  remove  them.  The  next  is  the  removal  of  the 
hoops,  bearers,  and  brick-staffs ;  those  articles  are 
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not  ironwork  in  the  natare  of  machines  or  imple- 
ments, but  are  ironwork  substituted  for  additional 
brickwork,  with  a  view  to  give  additional,  and, 
probably,  necessary  strength  to  the  furnace,  which 
the  defendants  had  no  right  to  remove  or  to  dete- 
riorate. 

**  The  next  is  the  cupola,  the  blast-pipes  which 
worked  it,  the  two  refiners,  and  the  blast-pipes 
which  worked  them.  We  think  the  defendants 
had  a  right  to  remove  them. 

"  Then  eleven  pnddling-furnaces,  four  mill-fur- 
naces. Those  appear  to  have  been  precisely  of 
the  same  nature  with  the  fire-engine  and  the  other 
matters  of  iron  used  in  the  course  of  the  work, 
which  the  defendant  had  a  right  to  remove.  Then 
the  next  is  the  boilers  of  the  forge-engine,  the 
grates  of  the  boilers,  the  castings  and  ironwork  of 
the  forge-engine,  the  boilers  of  the  mill-engine, 
the  grates  of  the  boilers,  the  castings  and  ironwork 
of  the  mill-engine.  As  to  the  boilers  of  the  forge- 
engine  and  the  boilers  of  the  mill-engine,  those,  I 
observe,  were  already  struck  out  before  this  paper 
was  handed  up  to  the  Court.  We  are  of  opinion 
that  all  those  the  defendants  were  entitled  to  re- 
move under  the  clauses  in  the  lease. 

**  Then  the  removal  of  the  plates  from  the  shears 
foundation,  including  the  plates  and  pins:  it  ap- 
pears to  us  the  defendants  had  a  right  to  remove 
them.  Then,  with  respect  to  the  holding-down 
pins  and  the  bed-plates,  we  are  of  opinion  that  the 
defendants  were  entitled  to  remove  them.  Then 
there  is  the  cast-iron  columns  :  those  were  columns 
used  for  the  support  of  the  building.  With  re- 
spect to  those,  we  are  of  opinion  that  the  columns 
used  for  the  support  of  the  building  are  not  within 
the  exception  in  the  lease,  and  that  the  plaintiffs 
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are  entitled  to  recover  damages  for  the  removal  of 
them.  The  value  of  the  gasometer  and  apparatus 
we  think  the  plaintiffs  are  not  entitled  to."  See 
Whitehead  v.  Bennett,  27  L.  J.  Ch.  474. 

JPlate-glass  Shop  Front. — The  lease  contained 
a  coYenant  that  B.,  his  executors,  &c.,  shall  yield 
up  the  premises,  &c.,  together  with  all  wainscots, 
windows,   shutters,  &c.,  and  other  things  which 
then  were,  or  at  any  time  thereafter  should  be, 
thereunto  affixed  or  belonging,  in  good  repair  and 
condition^      An  assignee  of  the  lease  during  the 
term  removed  an  old  shop-window,  and  put  up  in 
its  place  a  plate-glass  front,  but  without  in  any 
manner,  except  by  wedges,  fastening  it  to  the  pre- 
mises.    Held,  affirming  the  judgment  of  the  Court 
of  C.  6.,  that  the  plate-glass  front  was  a  window 
set  up  or  affixed  to  the  said  demised  premises 
within  the  meaning  of  the  covenant,  and  that  the 
assicruee   was  not  entitled  to  remove  it.     Haslett 
v.  Biish,  18  C.  B.  162,  L.  J.  295.     If,  however, 
the  word  ^'  fixtures  "  be  used  in  such  covenant,  that 
term  will  not  include  removable  fixtures,  and  the 
covenant  will  be  construed  as  creating  a  greater 
obligation  to  yield  up  the  landlord's  fixtures ;  un* 
less,  indeed,  it  appears  that  a  different  sense  was 
attached  to  it  by  the  parties. 

Licensed  Victiiall^s  Trade  and  Tenant's  Fix-- 
tures, — ^C.  demised  to  the  plaintiff  an  unfinished 
messui^^e,  to  be  used  as  a  licensed  victualler's,  and 
the  plaintiff  covenanted  that  at  the  end  of  tlie 
term  he  would  deliver  up  the  said  premises  to  C, 
with  all  locks,  keys,  bars,  bolts,  marble  and  other 
chimney-pieces^  foot-paces,  slabs,  and  other  fixtures 
and  articles  in  tJie  nature  of  fixtures,  which  shall 
at  any  time  during  the  said  term  be  fixed  or  fas- 
tened to  the  said  premises,  or  be  thereto  belonging. 
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The  plaintiff  fitted  up  the  premises  for  the  busi- 
ness of  a  licensed  victualler,  putting  in  trade  and 
tenant's  fixtures.  The  plaintiff  agreed  to  sell  to 
the  defendant  an  under-lease  and  goodwill,  and 
also  the  fixtures,  stock-in-trade,  &c.,  at  a  valua- 
tion. The  under-lease  contained  a  covenant  on  the 
defendant's  part  in  the  same  words  as  those  in  the 
original  lease.  The  Court  was  of  opinion  that 
these  covenants  did  not  deprive  the  plaintiff  of 
his  right  to  sell  both  tenant's  and  trade  fixtures. 
Bishop  V.  Elliott,  3  W.  R.  160 ;  Elliott  v.  Bishop, 
24L.  J.  Ex.  158,  11  Ex.  113. 

In  this  case  it  was  attempted  to  show,  from 
the  mention  of  the  marble  chimney-pieces  in  the 
enumemtion  of  the  articles  which  preceded  **  other 
fixtures,"  that  a  different  sense  was  attached  to 
the  covenant  by  the  parties,  but  the  Court  held 
that  it  referred  to  such  ordinary  chimney-pieces  as 
a  tenant  would  not  have  a  right  to  remove. 

Where  Machinery,  purchased  by  Lessee,  but  to 
remain  upon  the  demised  Premises,  are  liable  for 
Distress. — A.  demised  a  cotton  factory  and  ma- 
chinery, in  consideration  of  £1250  paid  on  the 
execution  of  the  lease,  at  a  rent  for  the  first  year 
of  £1600,  and  £350  yearly  afterwards ;  there  was 
a  proviso  that  the  lessor  might  distrain  the  ma* 
chinery  for  rent,  and  that  when  the  rents  reserved 
payable  for  the  first  year  should  have  been  paid, 
and  all  other  covenants  of  the  lessee  had  been  ful- 
filled, the  lessor  should  become  absolutely  entitled 
to  the  machinery  as  his  own  goods  and  chattels 
for  ever,  and  that  the  machinery  should  be  used 
on  the  premises,  and  not  elsewhere.  The  Court 
held  that  the  property  in  the  machinery  passed 
to  the  lessee  on  the  payment  of  the  £1600,  and 
that  it  did  not  continue  in  the  lessor  until  the 
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etid  of  the   term.      Duck  v.  Braddyll,  McCIel. 

217. 

Pasa  by  Assignment  (hough  not  mentioned. — 
Lease  of  a  water-mill,  with  the  mill-wheel  and 
some  machinery  belonging  thereto,  gi*anted  to  A. 
A.  erected  various  other  pieces  of  machinery,  so  as 
to  enlarge  the  capacity  and  power  of  the  mill,  and 
assigned  the  lease  to  B.,  without  mentioning  in  the 
assignment  the  machinery  put  up  by  himself.  It 
was  admitted  that  such  machinery  constituted 
trade  fixtures,  and  was  removable.  Held,  tliat 
they  passed  by  the  assignment  to  B.  though  not 
mentioned.  Mount  v.  Bell,  Exch.  East.  Term, 
1845. 

Tenants  Rights  on  Jvdgm>ent  being  signed  with 
Stay  of  Execution, — When  the  purchaser  of  lands, 
&c.,  had  brought  an  action  of  ejectment  against 
tenant  who  had  held  over,  after  the  determina- 
tion of  his  tenancy  by  notice  to  quit,  and  after 
bringing  the  actiou  of  ejectment,  the  parties 
entered  into  an  agreement  that  judgment  shall  be 
signed  for  the  plaintiff,  with  a  stay  of  execution 
until  a  given  period,  the  tenant  cannot,  in  the  in- 
terval, remove  buildings,  &c.,  from  the  premises 
which  he  had  himself  erected  during  the  term, 
and  before  the  action  brought.  Fitzherbert  v. 
Bhaw.  1  H.  BI.  258.  See  Heap  v.  Barton  12  C. 
B.  274,  21  L.  J.  153. 

Forfeiture. — Various  engines  and  other  fixtures 
nsed  in  mining  and  smelting  were  standing  on 
the  premises  at  the  date  of  the  demise :  the 
engines  were  purchased  by  the  incoming  tenant 
from  the  outgoing  tenant,  and  were  not  mentioned 
in  the  general  words  of  the  demise,  nor  in  the 
clause  of  re-entiy,  but  the  lessee  covenanted  to 
keep  the  "said  engines"  (the  word  ''engines'' 


144         LANDLORD  AND  TENANT. 

never  having  occurred  before)  in  good  and  tenant- 
able  repair,  and  the  same  in  such  state  to  yield  up 
at  the  end  or  sooner  determination  of  the  term  ; 
and  the  lessor  covenanted  that  the  lessee  might  re- 
move at  the  end  of  the  term,  or  sooner  (except  as 
in  the  cases  and  events  before  mentioned,  in  any 
of  which — a  taking  in  execution  being  one — it 
was  made  lawful  for  the  lessor  to  re-enter),  all 
such  engines,  &c.,  as  had  heretofore  been  erected, 
and  all  such  as  should,  by  himself,  be  erected  for 
carrying  on  the  smelting  business.     It  was  lield^ 
that  upon  a  forfeiture  of  the  demise  by  a  taking  in 
execution,  the  lessee  had  lost  his  right  to  recover 
any  of  the  fixtures,  and  that  they  all  belonged  to 
the  lessor,  such  being  the  intention  of  the  parties, 
as  collected  from  the  covenants.     Kex  v.  Topping, 
M'CleL  &  Y.  544. 

The  lessees  covenanted  to  erect  certain  build- 
ings and  lands  demised  for  salt-works,  and  at  the 
expiration  of  the  term  to  leave  at  the  disposal  of 
the  lessors  all  the  fixed  materials,  of  what  nature 
or  kind  soever,  that  should  be  in  or  about  the  said 
intended  salt-works,  or  anyways  relating  thereto, 
save  and  except  all  the  saltpans  and  other  mov> 
able  articles  made  use  of  at  all  or  any  of  the  said 
salt-works  which  they,  the  said  lessees,  were  to 
take  away  for  their  own  use.  Before  the  expira- 
tion of  the  term,  the  defendants,  who  were  the  re- 
presentatives of  the  lessee,  surrendered  the  term 
and  took  a  new  lease  with  the  above  covenant,  and 
also  one  to  yield  up  possession  of  the  premises, 
with  all  erections,  buildings,  and  improvements, 
together  with  the  cisterns,  doors,  shutters,  hurdles, 
&c.,  and  also  all  other  fixtures  and  appurtenances 
of  what  nature  or  kind  soever,  which  should  be 
used  in  or  about  the  counting-house,  cottages,  and 
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other  buildings,  &c.,  or  in  anywise  relating  thereto ; 
but  as  to  the  saltpans  and  other  articles  made  use 
of  at  any  of  the  salt-works,  &c.,  and  belonging  to 
the  defendants  and  their  assigns,  they  should  be  at 
liberty  to  take  and  carry  away  from  off  the  pre- 
mises, upon  making  good  such  damage  as  the 
salt-works  should  sustain  in  consequence  of  such 
removal,  with  the  option  of  purchasing  the  saia 
saltpans  and  other  movable  articles  which  should 
be  left  in  or  about  the  said  salt-works,  &c.  The 
defendants,  after  the  granting  of  the  new  lease, 
sunk  a  brine-shaft,  and  created  an  apparatus  for 
working  it  on  the  12th  of  December  1861 ;  they 
sublet  the  premises  on  the  23d  of  June  1862. 
Plaintiffs  demanded  possession  under  a  right  of 
re-entry,  and  on  the  7th  of  July  1862  brought 
ejectment.  Between  the  18th  of  January  and  the 
17th  of  March  1863  defendant  removed  a  number 
of  fixtures,  and  on  the  17th  of  March  they  con- 
fessed judgment  in  ejectment.  Held  that  the  de- 
fendants had  a  right  to  take  away  tenant's  fix- 
tures, and  that  they  were  entitled  to  a  reasonable 
time  from  the  23d  of  June  1862  to  remove  -them  ; 
Summer  v,  Bromilow,  34  L.  J.  Q.  B.  N.  S.  130 ; 
and  it  may  be  observed  that  the  same  rule  sub- 
stantially prevails  between  those  parties  as  that 
which  has  been  established  between  heir  and  exe- 
cutor.    See  p.  30. 

A  building  called  a  "  shanty,"  with  a  chimney, 
door,  and  windows,  divided  into  rooms,  and  occu- 
pied by  a  family,  is  a  part  of  the  realty,  and  not  a 
|)ersonal  chattel,  it  not  appearing  that  it  merely 
rested  upon  the  soil,  with  no  impediment  to  its 
removal  but  its  own  weight,  or  that  it  was  held 
upon  terms  giving  the  tenant  liberty  to  remove  it. 
Fisher  v,  Saffer,  1  E.  D.  Smith,  611,  Amer. 

K 
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A  brick  chimney  which  was  sunk  three  feet  into 
tlie  ground  for  a  foundation,  and  pierced  the  roof, 
and  could  not  be  removed  without  being  taken 
down,  together  with  machinery  which  was  erected 
and  put  into  the  building  for  the  purposes  of 
trade,  were  held  to  be  movable  by  the  tenant  on 
his  being  dispossessed  on  non-payment  of  rent. 
Morre  v.  Wood,  12  Abb.  Pr.  393,  Sup.  Ct.  1860, 
Amer, 


SECTION  II. 

OJ  the  Right  to  Fixtures  between  Vendor  afid  Vendee^  or 

Grantor  and  Grantee. 


Fixtures  p<us  if  not  Subject  of  express  Contract — What  passes 
under  the  Sale  of  a  Mill  cum  pertinentiis — A  Windmill 
passes  with  the  Land — Constructive  Annexations — Utensils 
of  aBrewhouse — Omamsntal  Fixtures, 

Thebe  are  other  parties  besides  those  already 
referred  to  between  whom  questions  in  respect  to 
the  right  to  fixtures  have  not  unfreqiiently  arisen, 
— viz.,  vendor  and  vendee,  or  grantor  and  grantee  ; 
and  these  cases  shall  now  form  the  subject  of  in* 
qniry. 

So  between  grantor  and  grantee,  vendor  and 
vendee,  mortgagor  and  mortgagee,  and  heir  and 
personal  representative,  whatever  is  annexed  or 
affixed  to  the  freehold  by  being  let  into  the  soil, 
or  annexed  to  it,  or  to  some  erection  upon  it,  to  be 
habitually  used  there,  particularly  if  for  the  pur- 
pose of  enjoying  the  realty  or  some  profit  there- 
from, becomes  a  part  of  the  freehold.  Abbott's 
Digest,  tit.  Fixtures,  Amer. 

If  not  Subject  of  Eocpress  Contract — It  may  be 
premised  that,  upon  a  sale  of  the  freehold,  any 
fixtures  attached  to  it  will  pass  in  the  absence  of 
any  express  provision  to  the   contrary.      Sheph. 
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Touch,  at  pp.  89,  90  j  Hitchman  v,  Walton,  4  M. 

6  W.  409,  per  Parke,  B.  See  also  Crockford  v, 
Alexander,  15  Yes.  138 ;  and  see  Boydell  v. 
M'Michael,  1  Cr.  M.  &  E.  177.  See  Wheeler  v. 
Montefiore,  2  Q.  B.  142,  per  Lord  Denman^  1 
Gr.  &  Dav.  493,  S.  C.  See  Ryall  v.  Rolle,  1  Atk.  17; 
Steward  v.  Lombe,  1  B.  &  B.  607  ;  Thresher  v, 
E.  L.  Waterworks  Co.,  2  B  &  C.  609  ;  LangstaflF 
V,  Meagoe,  2  A.  &  E.  167.  Therefore  where  a  per- 
son put  up  to  sale  a  freehold  house  and  estate, 
but  did  not  notice  the  fixtures  in  the  particulars 
of  sale,  and  afterwards  executed  a  conveyance  of 
the  house  and  estate  to  the  purchaser,  and  then 
insisted  that  certain  fixtures  removable  between 
landlord  and  tenant  should  be  taken  at  a  valua- 
tion, and  having  brought  an  action  of  trover  for 
8uch  fixtures,- the  Court  were  of  opinion  that  they 
passed  by  the  conveyance  of  the  house  and  lands, 
and  that  the  vendor  had  no  right  to  them.*  In 
the  case  of  an  heir  selling  a  house  which  descends 
to  him,  in  the  absence  of  any  express  stipulation, 
he  would  be  taken  to  sell  it  as  it  came  to  him,  and 
the  fixtures  would  pass.  See  Bayley,  J.,  Colegrave 
V.  Dias  Santos,  2  B.  &  Ci  76,  3  D.  &  K.  255.  See 
Gawan  v.  Barclay,  infra  n. 

What  passes  under  the  Sale  of  a  Mill  cum  per- 
tinentiis. — A  man  was  seised  of  a  close,  on  part 
whereof  was  a  house,  and  on  another  part  was  a 
kiln,  and  also  of  two  mills  adjoining  to  the  close, 
and  used  and  occupied  them  all  together  till  1655, 

*  It  makes  no  difference  whether  the  conveyance  was 
absolute  or  by  way  of  mortgage.  See  Lord  Chancellor  in 
Gawan  v,  Barclay,  4  W.  R.  81,  5  De  G.  M.  <fe  G.  403,  19 
Jur.  1145.  See  Hitchman  v,  Walton,  4  M.  &  W.  409; 
Langstaff  v,  Meagoe,  2  A.  &  E.  167 ;  Trappes  v,  Harter, 
3  Tyrwh.    603,  2  C.  M.  &  R.  153 ;   Walmsley  v.  Milne, 

7  C.  B.  N.  S.  115. 
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when  lie  divided  them,  and  sold  the  honse  and  a 
part  of  the  close,  and  reserved  the  other  part  and 
the  kiln,  and  used  them  with  the  mill,  and  after- 
wards he  sold  the  mill  cum  pertinentus  to  the 
plaintiff;  and  whether  the  kiln  and  the  parts  of 
the  close  on  which  it  stood  should  pass  to  the 
plaintiff  was  the  question.  But  the  Court  held 
thej  did  not  pass ;  for  by  the  grant  of  a  messuage 
or  lands  cum  pertinentiis,  any  other  land  or  thing 
cannot  pass,  though  by  the  words  cum  terris  perti- 
neniibus  it  would.  But,  per  Wyndham,  J.,  if  all 
the  matter  had  been  found,  and  that  the  kiln  was 
necessary  for  the  use  of  the  mills,  and  without 
which  they  were  not  useful,  the  kiln  had  passed 
as  pari  of  the  mills,  though  not  as  appurtenances ; 
as  by  the  grant  of  a  messuage,  the  conduits  and 
water-pipes  shall  pass  as  parcel.  Archer  v.  Ben- 
nett, 1  Lev.  131. 

A  Windmill  passes  until  the  Land,-^I(  land 
be  conveyed  with  a  windmill  affixed  to  it  in  the 
usual  way,  without  any  mention  of  the  mill,  it 
would  seem  to  pass  with  the  land.  Thus  an 
octagon  wooden  edifice,  raised  on  a  basement  of 
brickwork,  and  anchored  into  the  ground  by 
shores  and  land-ties,  part  of  the  shores  and  the 
whole  of  the  land-ties  being  one  foot  under  the 
surface  of  the  ground : — Richardson^  J.,  was  of 
opinion  that  the  purchaser  would  be  entitled  to  it 
without  any  mfention  made  of  it. 

But  if  a  particular  class  of  fixtures  are  enume- 
rated in  the  conveyance,  that  shows  an  intention 
to  exclude  others,  on  the  principle  expressio  unius 
est  exclusio  alterius.  Hare  v.  Horton,  5  B.  &  Ad. 
715.     See  Hutchinson  v,  Kay,  pp.  17,  152. 

A  portable  grist-mill,  previously  set  up  in  a 
building  for  another  trade,  and  connected  with  the 
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steam-engine  there,  the  former  being  fastened  to 
the  building  by  iron  rods  and  nuts  in  a  way  to  be 
easily  removable,  but  not  merely  for  the  purpose 
of  steadying  the  mill,  but  with  the  intent  that  the 
mill  should  be  applied  and  appropriated  to  the 
business  there  to  be  carried  on,  with  the  design 
that  it  should  be  a  permanent  structure  for  use  as 
a  custom  grist-mill  for  the  neighbourhood  existing 
about  it,  is  a  fixture,  and  passes  on  a  sheriff's  sale 
of  the  lands  and  buildings.  Potter  v.  Cromwell, 
40  N.  Y.  287,  Court  of  Appeal,  Amer.  ^ 

Where,  however,  on  the  other  hand,  it  is  shown 
that  the  object  of  making  the  annexation  was  not 
the  permanent  improvement  or  beneficial  enjoy- 
ment of  the  freehold  (as  in  the  case  of  the  attach- 
ment of  the  articles  for  the  purpose  of  steadying 
or  adjusting  them  merely),  or  where  the  intention 
actually  existed  at  the  time,  which  was  not  after- 
wards abandoned,  that  it  should  not  be  permanent 
in  its  character,  or  some  agreement  or  relation 
appeared  to  exist  inconsistent  with  the  supposition 
that  a  permanent  annexation  was  intended  (as  in 
the  case  where  chattel  mortgages  are  given  while 
the  articles  are  personal  property,  and  as  is  always 
found  where  the  attachment  is  made  by  a  tenant 
for  the  purposes  of  trade),  then  the  mere  attach- 
ment will  be  insufficient  to  render  the  articles 
attached  portions  of  the  freehold. — lb. 

Machinery  for  the  accommodation  and  employ- 
ment for  which  a  building  is  erected,  and  which  is 
attached  thereto  by  braces  and  nails,  and  has  been 
continually  so  attached  and  used,  is  a  fixture.  20 
Wind.  639,  Laffin  v.^  Griffiths,  35  Barb.  58,  Sup. 
Ct.  Amer. 

Where  the  facts  disclose  that  the  machinery  is 
intended  to  be  a  permanent  accession  to  the  free- 
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hold,  the  execution  of  a  chattel  mortgage  on  it  is 
not  sufficient  to  overcome  the  presumption,  or 
raise  the  contrary  of  an  intent  to  preserve  the 
nature  of  its  personal  one ;  it  may  nevertheless 
hecome  part  of  the  freehold,  and  pass  to  a  pur- 
chaser with  it.  Voorhees  v.  M'Qinniss,  48  N.  Y. 
278,  reversing  46  Barb.  242,  Amer. ;  Abbott's 
Digest,  p.  416,  tit.  Fixtures. 

ShdveSy  DrawerSf  and  Counter-tables,  put  up  by 
the  owner  to  fit  the  building  for  the  uses  of  a 
dry  goods  and  grocery  store,  and  without  which 
the  building  was  not  adapted  to  the  business. 
Held,  as  between  vendor  and  vendee,  that  the 
fixtures  passed  as  a  part  of  the  freehold.  Tabor 
V.  Bobinson,  36  Barb.  483,  Sup.  Ct.  Amer. 

Stove  not  affixed,  and  communicating  with  a 
chimney  by  its  pipe,  which  was  attached  only  by 
temporary  fastenings,  was  held  not  to  be  a  fixture 
between  vendor  and  vendee,  although  the  house 
liad  no  fireplace.  Freeland  v.  Southworth,  24 
Wend.  191,  Amer. 

Fumojce  so  placed  in  a  house  that  it  cannot  be 
removed  without  disturbing  the  brickwork  of  the 
house  adjoining  the  furnace,  and  without  probably 
causing  a  portion  of  the  ceiling  to  fall,  is  a  fix- 
ture ;  and  passes  with  the  realty  to  the  purchaser. 
2  B.  &  C.  76  ;  2  Ad.  &  E.  167.  Main  r.  Sch- 
wartzwaelder,  4  E.  D.  Smith,  273,  N.  Y.  Amer. 

Hop-poles,  which  are  put  into  the  ground  every 
season,  and  continued  there  until  they  are  removed 
to  gather  the  crops,  and  are  then  piled  in  a  yard 
until  the  next  season,  have  been  held*  between 
grantor  and  grantee  to  be  part  of  the  real  estate. 
Bishop  V.  Bishop,  11  N.  Y.  (1  Kern.)  123,  Ct.  of 
App.  Amer. 

Fences  are  a  part  of  the  freehold,  and  the  fact 
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that  the  materiiils  of  which  they  are  composed  are 
accidentally  or  temporarily  detached,  without  any 
intent  in  the  owner  to  divert  them  from  their 
use  as  a  part  of  the  fence,  makes  no  change 
in  their  nature ;  they  will,  notwithstanding*,  pass 
under  a  deed  conveying  the  land.  20  Wend. 
639.  Goodrich  v.  Jones,  2  Hill,  142,  Sup.  Ct. 
Amer. 

Gas  Fixtures, — The  adjustment  of  gas  fixtures 
is  not  such  an  annexation  to  the  freehold  as  to 
make  them  part  of  the  realty,  and  included  in  a 
grant.  20  Wend.  645 ;  24  i6. 191.  Shaw  v.  Leuke, 
1  Daly,  487,  Amer. 

Unattached  scantling,  used  to  hang  tohacco  on 
to  cure,  put  up  and  taken  down  as  needed,  will 
not  pass  with  the  freehold  as  a  fixture.  Noyes  v, 
Terry,  1  Lans.  219,  Sup.  Ct.  Amer. 

A  mill  was  successively  mortgaged  and  sold  ;  in 
the  mortgage  the  premises  were  described  as  the 
mill,  with  the  rights,  members,  and  appurtenances 
tiiereto  belonging  or  otherwise  appertaining,  toge- 
ther with  the  steam-engines,  boilers,  shafting, 
piping,  mill-gearing,  gasometer,  gas-pipes,  drums, 
wheels,  and  all  and  singular  other  the  machinery, 
fixtures,  and  effects  fixed  up,  in,  or  attached  or 
belonging  to  the  said  mill,  &c.  In  the  particulate 
of  pale  the  articles  enumerated  were  slightly  dif- 
ferent. Held,  that  in  neither  case  were  looms  used 
in  the  mill  included,  nor  looms  which  were  not 
fixed,  but  stood  on  loom-feet  let  into  holes  in  the 
pavement.  Hutchinson  v,  Kay,  5  W.  R  341, 
26  L.  J.  Ch.  457, 23  Beav.  413.  The  cases  of  heir 
and  executor  and  vendor  and  purchaser  may  there- 
fore be  treated  as  identical. 

If  a  lessee  who  has  power  to  remove  a  green- 
house fixed  to  the  freehold  agree  to  sell  the  lease, 
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greenhouse,  and  furniture,  plants,  and  crops  for 
a  given  sum,  but  could  not  obtain  the  lessor's 
consent  to  the  assignment  which  was  necessary, 
the  Court  held  that  the  lessee  could  not  sue  for 
the  price  of  the  greenhouse,  for  the  contract  was 
an  entire  one.  Sleddon  v.  Cruikshank,  16  M.  & 
W.  71. 

Without  a  stipulation  for  a  valuation  in  the 
conditions  of  sale,  fixtures  would  pass  to  the 
vendee  in  a  conveyance,  like  timber  or  land.  See 
Crockford  v,  Alexander,  15  Ves.  138  ;  Boydell  v. 
M'Michael,  1  C.  M.  &  E.  177. 

Ice-chest — In  America  it  was  held  that  a  large 
woollen  box,  heavy,  and  lined  with  zinc,  which  was 
erected  in  the  room  of  a  tavern  for  an  ice-chest, 
and  which  was  incapable  of  being  removed  with- 
out being  taken  to  pieces,  was  nevertheless  per- 
sonalty, and  did  not  pass  under  a  conveyance  of 
the  premises.     Park  v.  Baker,  7  Allen,  78. 

Constructive  Annexations.  —  Things  construc- 
tively annexed  will  also  pass  by  a  conveyance  of 
the  land  or  premises  ;  thus  a  millstone,  although 
severed  at  the  time  of  the  conveyance,  and  doors, 
windows,  keys,  locks,  &c.  See  ante  p.  36,  Shep. 
Touch.  90*  Liford*s  case,  Co.  E.  pt.  xi.  46  6,  p.  86. 
Statue, — But  the  New  York  Court  of  Appeals 
held  that  a  statue  erected  as  an  ornament  to 
grounds  may  pass  by  a  conveyance  of  the  realty, 
although  not  fastened  to  the  base  on  which  it 
rested.  Snedeker  V.  Warring,  2  Kernan,  170. 
See  D'Eyncourt  v.  Gregory,  ante. 

Sun-dial, — So  in  the  same  case  it  was  held,  that 
a  sun-dial  erected  on  a  permanent  foundation  of 
stone,  without  being  in  any  way  fastened  to  it,  was 
a  |)art  of  the  real  estate,  although  removable  with- 
out difficulty  ;  but  the  soundness,  of  this  decision 
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may  well  be  questioned.  So,  it  has  been  held  that 
saw-Qiill  saws  purchased  by  the  owner  of  the  mill 
for  use  therein,  and  attached  to  the  mill,  and  in 
use  there,  without  any  intention  of  removing  them 
at  the  time,  became  parts  of  the  realty,  and  passed 
by  the  conveyance  of  the  land ;  so  of  the  leather 
belting  in  use  in  the  mill,  and  indispensable  to 
connect  the  machinery  with  the  motive  power. 
Buraside  v.  Tritchell,  43  New  Hampsh.  R.  390, 
Amer.  But  the  Court  held  that  saws  purchased 
by  the  owner  of  the  mill  for  the  purpose  of  using 
them  in  the  mill,  where  he  had  kept  them  for  a 
long  time,  but  had  not  actually  attached  them  to 
the  mill,  did  not  lose  their  character  of  personalty. 
Snedeker  v.  Warring,  supra. 

Utensils  of  a  Brewhouse. — It  is  said,  however, 
that  the  fixed  utensils  of  a  brewhouse  would  not 
pass  by  a  conveyance  thereof  with  the  appurte- 
nances. Exp.  Quincy,  1  Atk.  477,  per  Lord 
Hardtvicke. 

Ornamental  Fixtures, — So  likewise  a  covenant 
to  settle  a  house  and  all  things  affixed  to  the  free- 
hold thereof  does  not  include  ornamental  fixtures 
fastened  by  screws  and  nails.  Beck  v.  Rebow,  1 
P.  Wms.  94,  ante. 

It  is  advisable,  therefore,  in  a  conveyance  of 
lands,  houses,  &c.,  where  it  is  the  intention  that 
things  of  a  personal  nature  attached  thereto  shall 
not  pass,  to  expressly  reserve  them. 


SECTION  III. 
Of  the  Statute  of  Frauds, 


Contretcts  for  Fixtures  not  within  the  Statute —  When  Tenant 
vaives  his  Right  to  remove  Fixtures  at  Landlord's  Request 
— Sale  of  Growing  Wood — Growing  Crops — Grass — Pota- 
toes and  Turnips — Growing  Fruit, 

Contracts  not  within  the  Statute, — Although  by 
their  annexation  things  may  have  lost  their  cha- 
racter of  goods  and  chattels  (Leet;.  Eisdon),  yet 
the  right  to  fixtures  is  not  an  interest  in  land. 
Contracts  for  the  sale  of  fixtures  therefore  are  not 
within  the  Statute  of  Frauds,  and  need  not  be  in 
writing,  nor  signed  by  the  parties  or  their  author- 
ised agents ;  and  therefore 

Where  Tenant  waives  his  Right  to  remove  Fix- 
tures at  Landlord's  Request,^ — Where;  a  short 
time  before  the  expiration  of  the  lease  of  a  house, 
the  landlord  agreed  with  the  tenant  to  purchase 
his  fixtures  at  a  valuation,  the  lease  expired,  and 
the  tenant,  having  quitted  possession  of  the  pre- 
mises without  severing  the  fixtures,  sent  the  key 
to  the  landlord.  The  broker  appointed  by  the 
latter  afterwards  appraised  the  fixtures  at  more 
than  £10,  and  signed  the  valuation.  Held,  that 
the  plaintiff  having,  at  the  defendant's  request, 

*'^Q%pOSt, 
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waived  his  right  to  remove  his  fixtures,  the  matter 
bargained  for  was  not  an  interest  in  land  witliin 
the  29  Car.  11.  c.  3,  s.  4,  and  that  the  amount 
ascertained  by  the  broker  might  be  recovered  ou 
indebitatus  assumpsit,  for  fixtures  and  eflfects  bar- 
gained and  sold,  without  havino^  a  note,  &c.,  in 
writing.  Hallen  v.  Eunder,  3  Tyrwh,  959, 1  Cr. 
M.  &  E.  266.  See  Clark  v.  Bulmer,  11  M.  &  W. 
243,  and  Tripp  v,  Armitage,  4  M.  &  W.  687; 
Lee  V.  Eidson,  7  Taunt.  191 ;  Pinner  v.  Arnold,  2 
C.  M.  &  R.  613, 1  Tyr.  &  Gr.  4. 

In  Petiie  v,  Dawson,  2  C.  &  K.  138,  a  verbal 
agreement  for  the  sale  by  a  reversioner  of  trade 
fixtures  in  the  possession  of  a  tenant  by  whom 
they  had  been  erected,  but  to  whom  they  had  been 
demised  with  the  premises,  was  upheld  on  the 
groimd  of  their  being  trade  fixtures ;  but  this  case 
is  of  doubtful  authority.    See  ante  p.  80,  n. 

Growing  Wood. — The  sale  of  growing  under- 
wood, to  be  cut  by  the  purchaser,  confers  an  interest 
in  land  under  the  statute.  Scorell  v.  Boxall,  1 
Y.  &  J.  397. 

A.,  being  the  owner  of  trees  growing  upon  his 
land,  verbally  agreed  with  B.,  while  they  were 
standing;,  to  sell  him  the  timber  at  so  much  per 
foot.  B.  afterwards  offered  to  sell  the  butts  of  the 
trees  to  a  third  person,  and  said  he  would  convert 
the  tops  into  building  stuff.  A.  afterwards,  by 
letter,  required  B.  to  pay  for  the  timber  which  he, 
B.,  had  bought  of  him  ;  B.  wrote  a  letter  in 
answer,  stating  that  he  had  bought  the  timber, 
and  that  he  bought  it  to  l)e  sound  and  good,  and 
that  it  was  not  so.  Held,  that  the  contract  was 
not  a  contract  for  the  sale  of  lands,  tenements,  and 
hereditaments,  or  any  interest  in  or  concerning  the 
same,  within  the  meaning  of  the  4th  section  of  the 
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Statute  of  Frauds,  but  that  it  was  a  contract  for 
the  Bale  of  goods,  &c.,  within  the  17th  section. 
Smitli  V,  Surman,  9  B.  &  C.  561,  4  M.  &  R  455. 
See  Bodwell  v.  Phillips,  9  M.  &  W.  606, 1  D.  N. 
S.  885.  11  L.  J.  Ex.  217. 

Defendants  were  sued  for  the  price  of  some  grow- 
ing trees  which  they  had  purchased,  cut  down,  and 
carried  away ;  a  witness  proved  an  admission  by 
one  of  them  that  somethiDg  was  due,  and  a  pro- 
mise to  pay.  At  the  time  of  the  bargain,  written 
memoranda  had  been  made  of  the  transaction  ; 
bot  these  memoranda  (one  of  them  an  item  in 
a  book  of  accounts),  being  neither  stamped  nor 
signed  with  the  names  of  the  parties,  could  not 
be  produced  in  evidence,  and  plaintiff  was  non- 
snited.  Held,  the  nonsuit  was  proper.  Teal  v. 
Auty,  2  Brod.  &  B.  99,  S.  C,  4  Moore,  642. 

Cfrovnng  Crops. — A  contract  for  the  sale  of  a 
growing  crop  of  lands  is  within  section  17  of  the 
statute.  Carrington  v.  Boots,  2  M.  &  W.  842,  1 
Jur.  85. 

Grass. — ^An  agreement  for  the  sale  of  growing 
^prass  is  within  the  4th  section.  Shelton  v,  Livins, 
2  Tyr.  420,  2  C.  &  J.  411 ;  Crosby  v,  Wadsworth, 
6  East.  602,  2  Smith,  669.  See  Jones  v.  Flint, 
post  158. 

Potatoes. — ^A  verbal  agreement,  made  on  the 
25th  of  September,  for  the  sale  of  a  growing  crop 
of  potatoes,  is  not  a  contract  within  the  4th  sec- 
tion. Evans  v.  Boberts,  5  B.  &  0.  829,  8  D.  & 
R.  611. 

A  contract  by  the  owner  of  a  close  cropped  with 
potatoes,  made  on  the  2l8t  of  November,  to  sell  to 
the  defendant  the  potatoes  at  so  much  a  sack,  the 
defendant  to  get  them  out  of  the  ground  imrae* 
diately,  is  not  a  contmct  for  any  interest  in  laud 
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within  the  4th  section  of  the  Statute  of  Frauds, 
but  the  same  as  if  the  potatoes,  which  had  been 
growing,  and  were  to  be  taken  up  immediately, 
had  been  sold  in  a  warehouse,  whence  they  were 
to  be  removed  by  the  defendant.  Parker  v.  Stani- 
land,  11  East.  362.  See  Warwick  v.  Bruce,  2 
M.  &  S.  206. 

The  defendant  in  the  month  of  June  agreed  to 
sell  to  the  plaintiff  the  potatoes  then  growing  on 
a  certain  quantity  of  land  of  the  defendant,  at  2s. 
per  sack,  the  plaintiff  to  have  them  at  digging-up 
time  (October),  and  to  find  diggers.  Held,  that 
this  was  not  a  contract  for  the  sale  of  an  interest 
in  land  within  the  4th  section  of  the  Statute  of 
Frauds.  Sainsbury  v,  Matthews,  4  M.  &  W.  343 ; 
Evans  v,  Roberts,  supra. 

A  contract,  by  which  the  defendant  was  to  pay 
for  growing  corn  and  potatoes,  the  stubble,  and 
whatever  long  grass  was  in  the  fields ;  the  defen- 
dant to  harvest  the  corn  and  dig  the  potatoes,  and 
the  plaintiff  to  have  the  liberty  of  turning  his 
cattle  on,  and  to  pay  the  tithes, — is  not  a  contract 
for  the  sale  of  an  interest  in  land,  for  the  growing 
crops  are  mere  chattels ;  and  with  regard  to  the 
grass,  as  the  plaintiff  did  not  part  with  his  posses- 
sion of  the  soil,  the  contract  was  to  be  construed 
as  an  agistment  of  the  defendant's  cattle  by  the 
plaintiff.  Jones  v.  Flint,  10  Ad.  &  E.  753,  2  P. 
&  D.  594;  see  Poulter  v.  Killingbeck,  1  B.  &  P. 
397 ;  and  see  Waddington  v,  Bristow,  2  Id.  452 ; 
nom.  Bristow  v.  Waddington,  2  N.  E.  355. 

Turnips. — But  a  sale  of  growing  turnips,  no 
time  being  stipulated  for  their  removal,  and  the 
degree  of  their  maturity  not  being  positively 
found,  is  a  sale  of  an  interest  in  land,  and  must 
be  in  writing.     Emmerson  v.  Heelis,  2  Taunt.  38 ; 
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and  see  Mayfield  v.  Wadsley,  3  B.  &  C.  367,  6  D. 
&  R.  224. 

Growing  Fruit — ^An  agi-eement  for  the  sale  of 
growing  fruit  is  an  agreement  for  the  sale  of  an 
interest  in  land,  and  if  of  the  value  of  £20,  requires 
a  stamp.  Kodwell  v.  Phillips,  9  M  &  W.  501,  1 
D.  N.  S.  885, 11  L.  J.  Ex.  217. 

There  is  a  great  variety  of  cases  in  which  a  dis- 
tinction is  made  between  the  sale  of  growing  crops 
and  the  sale  of  an  interest  in  land,  and  it  must  be 
admitted,  taking  the  cases  together,  that  no  gene- 
ral rule  is  laid  down  in  any  one  of  them  that  is 
not  contradicted  by  some  other. — lb.,  per  Lord 
Abinger, 


SECTION  ly. 

Stamps  on  Agreements  relative  to  Fixtures, 

Thb  duty  on  fixtures  sold  by  auction  was  abol- 
ished in  the  session  of  Parliament  holden  in  1844, 
7  Vict.  0.21. 

The  word  '*  fixtures  *'  means  the  right  of  sev- 
erance of  chattels  attached  to  the  soil,  but  not  as 
part  of  the  freehold.  A  transfer  of  fixtures  is, 
therefore,  at  least  the  transfer  of  the  right  of 
severance,  and  whether  a  memorandum  of  the 
sale  of  fixtures  transfers  any  interest  in  tlie  chattels 
themselves  or  not.  it  is  a  conveyance  within  the 
words  of  the  Stamp  Act,  which  include  the 
transfer  of  any  right;  and  as  fixtures  are  not 
goods,  wares,  and  merchandise,  it  is  not  within 
the  exemption.  Horsfall  v.  Hey,  2  Ex.  778,  17 
L.  J.  266.  Therefore,  a  memorandum  using  the 
words  in  the  past  tense, — "  Memorandum  that 
A.  B.  has  sold  the  goods  and  fixtures  in  a  shop  to 
0.  D.,  signed  by  both  parties,  requires  an  ad 
valorem  stamp  as  a  conveyance." — lb. 

Agreements  for  the  sale  and  purchase  of  fix- 
tures amounting  to  £20,  require  a  stamp.  Parke, 
J.,  2  So.  249;  Parke,  B,  2  Or.  M.  &  E.  616. 
Hallen  v.  Bunder,  1  Cr.  M.  &  B.  275  ;  Chanter 
V.  Dickinson,  2  D.  N.  S.  838,  6  kSc.  N.  E.  182. 
The  general  Stamp  Act,  65  Geo.  III.  c.  184,  re- 
quired that  the  number  of  words  contained  in  any 
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schedule  or  inventory  which  is  put  or  indorsed 
upon  or  annexed  to  a  deed  or  agreement  must  be 
calculated  as  part  of  the  instrument,  and  the  duty 
to  be  ascertained  accordingly.  See  Lake  v.  Ash- 
well,  3  East.  326 ;  see  13  &  14  Vict.  c.  97.  If,  how- 
ever, such  schedule,  &c.,  he  referred  to  in  or  by, 
and  intended  to  be  used  or  given  in  evidence  as 
part  of,  or  as  material  to,  any  agreement,  lease, 
tack,  bond,  or  other  instrument,  &c.,  it  being 
separate  and  distinct  from,  and  not  indorsed  on 
or  annexed  to,  such  agreement,  &c.,  it  requires  a 
duty  of  £1,  Ss.,  and  a  further  progressive  duty  on 
the  increase  of  the  number  of  words  after  a  certain 
limit.  See  13  &  14  Viet.  c.  97.  But  see  7  Vict. 
c.  71,  which  reduces  the  duty  on  agreements,  &c., 
charo^eable  with  the  duty  of  £1  to  2s.  6d.  See 
23  Vict.  c.  15;  23  &  24  Vict.  c.  Ill,  s.  12 ;  24 
&  25  Vict.  c.  21.  See  the  Act  of  1870,  33  &  34 
Vict.  c.  97. 


L 


SECTION  V. 
Of  the  Right  to  Fixtures  bettveen  Mortgagor  and  Mortgagee, 


Title  of  original  Ovmer  of  Chattels — Fixtures  pass  5y,  if  not 
excepted — Passing'with  the  Land  as  between  Mortgagor  and 
Mortgagee^  Looms  in  a  Worsted- Mill — Windmill  passes 
with  the  Land — Mill — CopperSy  dec, — SUme  Statue,  Stone 
Dial — Salt  Kettles — Rolling  Stock  of  a  Railway — Mean- 
ing of  Words  "  other  Machinery  and  Apparatus  " — ^reo 
tion  after  Mortgage —  Where  set  up  after  Mortgage — Pom 
to  Assignee  of  Bankrupt^  though  mentioned  in  Deed — 
Manure^  Do  not  require  Transfer  of  Possession — Equi- 
table Mortgage — Fraud, 

We  may  observe  that  the  same  rule  substantially 
obtains  between  mortgagor  and  mortgagee  as  that 
which  has  been  established  between  heir  and  exe- 
cutor.    See  p.  30. 

The  Tide  of  original  Owner  of  Chattels. — Where 
chattels  were  leased  to  a  mining  company,  and 
they,  with  the  knowledge  of  the  lessors,  affixed 
them  to  their  freehold,  so  that  they  could  not  be 
removed  without  destroying  the  building  in  which 
they  were  placed,  and  afterwards  mortgaged  the 
land  with  all  appurtenances,  &c.,  to  another  who 
had  no  notice  of  the  plajntifiTs  claim,  held  that  the 
chattels  had  been  converted  into  real  estate,  and 
that  the  lessors  could  not  reclaim  them  from  the 
purchasers  at  a  foreclosure  sale  of  the  premises. 
Fryatt  v,  Sullivan  Company,  6  Hill,  116,  Sup. 
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Ct.,  affirmed  7  ib,  529,  approved  in  Ford  v.  Cobb, 
20  N.  Y.  344 ;  and  see  Voorhees  v.  M'Ginnis,  46 
Barb.  242,  reviewed  in  48  N.  Y.  278,  Anier. 

G.  put  up  machinery  in  a  mill  owned  by  S.,  so 
that  it  could  be  removed  without  injury  to  the 
building,  under  a  contract  that  it  was  to  remain 
the  property  of  G.  until  paid  for.  It  did  not  pass 
by  S-'s  ^ant  of  the  mill.  Goddard  v.  Gould,  14 
Barb.  662,  Sup.  Ct.  Amer. 

Fixtures  pass  hy^  if  not  excepted. — Tliere  is  no 
doubt  that,  by  a  mortgage,  fixtures  annexed  to  the 
freehold  will  pass,  unless  there  be  some  words  in 
the  deed  to  exclude  them.  Langstaff  v.  Meagoe, 
2  Ad.  &  El.  167,  4  N.  &  M.  213,  per  Parke,  B., 
in  Hitchman  v,  Walton,  4  M.  &  W.  416  ;  see 
Gawan  v.  Barclay,  4  W.  E.  80 ;  and  see  Walm- 
sley  V.  Milne,  C.  B.  K  8.  115. 

Things  affixed  to  the  freehold,  though  for  the 
purposes  of  trade,  pass  by  a  grant  of  the  land, 
unless  specially  reserved.  Miller  v.  Plumb,  6 
Cow.  664,  Sup.  Ct.  Amer.,  and  also  by  mortgage,  , 
citing  20  Wend.  636  ;  Day  v.  Perkins,  2  Sandf. 
Ch.  359  ;  Breece  v.  Burgess,  2  E.  D.  Smith,  474, 
Amer.  The  rules  are  the  same  between  mort- 
gagor and  mortgagee  as  between  grantor  and 
grantee,  Snedeker  v.  Warring,  2  Kern.  170, 
N.  Y.  Ct.  of  App. ;  whether  the  mortgagee  is  in 
possession  or  not,  Laffin  v,  Griffith,  36  Barb.  58, 
Amer.  Sup.  Ct. 

The  recent  cases  with  regard  to  the  right  to 
fixtures  are  more  numerous  in  those  which  arise 
between  mortgagor  and  mortgagee  than  any 
others.  In  Longbottom  v.  Berry,  the  question 
arose  between  a  mortgagee  who  claimed  certain 
articles  as  included  in  his  mortgage,  and  the 
mortgagor,  or  those  claiming  under  him.  In  that 
<»8e,  K,  the  owner  and  occupier  of  land  and 
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premises,  in  the  year  1862  deposited  the  title- 
deeds  relating  to  the  same  with  the  defendants, 
who  were  bankers,  to  secure  the  balance  of 
his  account  with  them.  The  defendants  con- 
tinned  to  hold  the  deeds  as  security  until 
August  1866,  when  the  land  and  premises  were 
conveyed  to  them.  After  the  deposit,  and  before 
the  year  1865,  K.  built  a  mill  upon  the  land, 
which  he  filled  with  steam-engines,  and  he  also 
put  in  such  machinery  as  was  necessary  for  the 
purposes  of  his  trade  of  a  woollen-cloth  manu- 
facturer. The  machinery  was  in  general  firmly 
fixed  to  the  floor,  roof,  or  side- walls  of  the 
building  in  a  gwasi-permanent  manner — namely, 
by  screws  or  bolts,  or  soldered  with  lead.  Without 
being  fixed  in  such  manner  it  could  not  have 
been  effectually  used ;  but  there  were  also  some 
articles  which  were  movable.  By  a  bill  of  sale 
dated  18th  January  1865,  in  consideration  of  a 
sum  of  money  advanced  to  him  by  the  plaintiflF, 
K.  assigned  to  the  plaintiff  "all  the  machinerj% 
fixtures,  implements,  utensils,  effects,  and  things" 
mentioned  in  a  schedule,  and  including  all  the 
machinery  and  articles  in  the  mill.  At  the  time 
of  making  the  bill  of  sale,  the  plaintiff  knew  of  the 
deposit  of  the  title-deeds.  On  the  25th  of  August 
1866,  the  land,  premises,  machinery,  &c.,  were 
conveyed  to  the  defendants,  the  ])laintiffs  not 
acquiescing  in  such  conveyance.  Held,  that  the 
doctrine  laid  down  in  Hellawell  v,  Eastwood  was 
inapplicable  to  the  question  whether  machines 
fixed  by  the  owner  of  the  soil  passed  to  a  mort- 
gagee of  the  freehold ;  and  that,  in  the  present 
case,  all  those  machines  which  were  fixed  in  a  qtiasi- 
permanent  manner,  as  above  described — namely, 
by  screws  or  bolts,  or  soldered  with  lead  to  the 
floor,  roof,  or  side-walls,  passed  to  the  defendants 
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by  the  mortgage  and  conveyance,  while  all  those 
which  were  merely  movahle  articles  passed  to  the 
])laintiff  under  a  hill  of  sale.  Longbottom  v.  Berry, 
5  L.  R  Q.  B.  123,  39  L.  J.  Q.  B.  37. 

The  Court,  in  delivering  judgment,  said,  "  The 
question  was,  whether  the  plaintiff  became  entitled 
to  the  machinery  and  articles  enumerated  in  a  list 
contained  in  section  18  of  the  special  case  stated  for 
the  opinion  of  the  Court,  under  his  bill  of  sale  of 
the  18th  January  1865?  or  whether  they  passed  to 
the  defendants  as  fixtures  annexed  to  the  freehold 
under  their  equitable  mortgage  (which  was  prior 
to  the  plaintiff's  bill  of  sale)  and  their  subsequent 
conveyance  of  the  25th  of  August  1866  ?  and  our 
opinion  is  in  favour  of  the  defendants  as  to  all  the 
articles  that  were  really  affixed  to  the  premises, 
comprising  nearly  the  whole  of  the  enumerated 
articles,  except  a  few  that  appear  to  be  movable 
goods.  Mr  T.,  under  whom  both  parties  claim, 
was  owner  as  well  as  occupier  of  the  mill  and 
premises.  He  built  the  principal  mill,  and  fitted 
it  with  engines  and  machinery,  as  well  as  shafting 
and  pipes,  for  the  purpose  of  supplying  and  com- 
municating steam-power  and  gas  through  the 
building,  and  he  also  supplied  and  affixed  all  the 
machinery  and  articles  necessary  for  adapting  the 
mill  for  the  business  of  a  woollen  manufacturer, 
which  he  carried  on  there.  The  title  to  tlie 
former  machinery  is  admitted  to  be  in  the  de- 
fendants, and  it  is  only  in  regard  to  the  latter, 
to  which  the  enumerated  articles  belong,  that  any 
question  is  raised. 

"It  is  stated  in  the  case,  that,  in  the  district, 
where  mills  are  occupied  by  tenants,  the  landlord 
owns  the  former  class  of  machinery  as  well  as  the 
mills  and  premises,  but  that  it  is  common  for  the 
tenant  to  supply  the  latter  class,  which  in  that 
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case  remains  his  property ;  but  we  consider  this 
statement  as  altogether  immaterial  and  irrelevant 
to  this  case,  which  is  not  that  of  a  tenant  annexing 
fixtures  on  the  property  of  another,  but  of  an 
owner  annexing  them  on  his  own  property.  The 
entire  inapplicability  of  the  peculiar  law  of  fixtures 
between  landlord  and  tenant  to  such  a  case  was 
long  since  clearly  pointed  out  by  Lord  Cottenham 
in  the  well-known  case  of  Fisher  v.  Dixon. 

"  The  precise  question  here  is,  what  are  the  rights 
of  a  mortgagee  in  the  case  of  fixtures  annexed  to 
the  freehold  by  the  mortgagor  ?  .  .  .  Now  it  ap- 
pears to  us  to  be  well  settled  by  a  series  of  de- 
cisions both  at  Law  and  in  Equity,  that  in  the  case 
of  such  an  annexation  by  the  freeholder  of  machi- 
nery or  other  fixtures,  the  things  so  annexed  will 
pass  to  the  mortgagee  with  the  freehold,  and  that 
this  applies  equally  to  articles  which,  as  between 
landlord  and  tenant,  would  be  considered  as  trade 
fixtures,  as  to  any  other  articles  which  are  really  in 
the  nature  of  fixtures."  See  Mather  v.  Fraser,  2 
Kay  &  J.  536,  25  L.  J.  N.  S.  Ch.  361,  2  Jur. 
N.  S.  900;  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115, 
29  L.  J.  N.  S.  C.  P.  97,  and  the  earlier  cases  in 
Chancery  and  Bankruptcy  cited  in  the  judgment 
in  that  case ;  CuUwick  v.  Swindell,  15  W.  R.  216, 
3  L.  R.  Eq.  249,  36  L.  J.  Ch.  173,  post  p.  169;  and 
especially  the  late  case  of  Climie  v.  Wood,  3  L.  R. 
Ex.  257, 37  L.  J.  N.  S.  Ex.  158 ;  affirmed  4  L.  R. 
238,  18  L.  J.  N.  S.  223. 

"  But  on  behalf  of  the  plaintiff  it  was  strongly  con- 
tended, on  the  authority  of  Hellawell  u  Eastwood, 
that  the  machines  and  articles  now  in  dispute, 
looking  to  the  nature  of  the  articles,  the  mode  of 
annexation,  and  the  object  and  purpose  of  annexa- 
tion, were  not  in  truth  fixtures  at  all,  but  remained 
mere  movable  goods  and  chattels,  which  would  be 
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liable  to  distress,  as  the  machines  called  cotton- 
luules  were  held  to  be  in  that  case ;  the  grounds 
of  decision  given  by  the  Court  in  that  case  being, 
that  the  annexation  was  so  slight  as  to  admit  of 
the  removal  of  the  machines  without  injury  to  the 
building  or  themselves^  and  the  object  and  purpose 
of  annexation  being  not  to  improve  the  inheritance, 
but  to  render  the  machines  steady  and  more  capa- 
ble of  convenient  use  as  chattels.  In  that  case  the 
males  were  fixed  in  the  same  manner  as  many  of 
the  machines  in  the  present  case. 

"  But  it  is  observable  that  the  case  was  decided 
before  any  of  the  cases  to  which  we  have  referred, 
and  was  cited  in  all  or  most  of  them,  and  was  not 
followed  in  any  of  them.  On  the  contrary,  it  was 
distinguished  in  Mather  v.  Eraser  by  the  present 
Lord  Chancellor,  who  observed  that  it  was  a  case 
between  landlord  and  tenant,  and  was  altogether 
inapplicable  to  the  question  whether  machines 
fixed  by  an  owner  of  the  soil  passed  to  a  mort- 
gagee of  the  freehold.  In  that  case,  machines  fixed 
in  the  same  manner  as  the  machines  in  Hellawell 
V.  Eastwood  were  considered  to  pass  to  a  mortga- 
gee as  fixtures ;  and  so  also  in  Walmsley  v.  Milne. 
The  fact  that  the  machinery  there  was  so  fastened 
as  to  admit  of  severance  without  injury  to  the 
building  or  the  things  fixed  was  also  disregarded 
by  the  Court,  as  was  also,  in  Climie  v.  Wood,  the 
special  additional  fact  found  by  the  jury,  that  the 
object  of  annexation  was  for  the  more  convenient 
use  of  the  thing  fixed,  and  not  to  improve  the 
inheritance. 

"  In  the  present  case,  the  machines  were  nearly 
all  firmly  fixed  to  the  "building  in  what  the  V.  C. 
in  Mather  v.  Fraser  calls  a  ^t^o^'- permanent 
manner — namely,  by  screws  or  bolts,  or  soldered 
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with  lead.  In  most  cases  they  were  affixed  to  the 
floor ;  in  some,  both  to  the  floor  and  roof ;  in  others, 
to  the  side-walls.  This  fixing  was  clearly  necessary, 
fot*  they  could  not  otherwise  be  effectually  used ; 
and,  for  the  same  reason,  the  fixing  was  obviously 
not  occasional,  but  permanent.  It  is  said  that  the 
object  of  fixing  was  to  secure  steadiness,  and  keep 
the  machines  in  their  places  when  worked;  but 
the  same  thing  could  probably  be  said  of  most 
trade  fixtures,  from  a  steam-engine  downwards ; 
and  if  the  object  of  this  fixing  is  to  cause  the 
whole  set  of  machines  to  be  effectually  used  in  the 
manufacture  of  wool  and  cloth,  it  seems  very 
difficult  to  avoid  coming  to  the  conclusion  that  a 
necessary  consequence  is  to  cause  the  mill  to  bo 
put  to  a  more  profitable  use  as  a  wool-mill  than  it 
otherwise  would  be.  It  is  also  equally  difficult  to 
conceive  that  a  machine,  which  at  all  times  re- 
quires to  be  firmly  fixed  to  the  freehold  for  the 
purpose  of  being  worked,  could  truly  be  said  never 
to  lose  its  character  as  a  movable  chattel.  We 
therefore  think  that  the  case  of  Hellawell  v.  East- 
wood was  well  distinguished  from  cases  like  the 
present  in  Mather  v,  Fraser,  and  that  all  the  fixed 
articles  in  this  case  were  such  articles  in  the 
nature  of  trade  fixtures  as  were  considered  by 
the  Court  of  Error  in  Climie  v.  Wood,  in  regard 
to  the  machinery  there  in  dispute,  and  that 
they  passed  here  to  the  defendants  under  the 
mortgage  (equitable)  and  subsequent  convey- 
ance ' 

In  Climie  v.  Wood,  4  L.  R.  Ex.  328,  37  L. 
J.  N.  S.  Ex.  158,  it  was  held  that  the  eases 
which  establish  a  tenant's  right  to  remove  trade 
fixtures  do  not  apply  as  between  mortgagor  and 
mortgagee,  any  more  than  between  heir-at-law  and 
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executor.     See  Muther  v.  Fraser,  2  K.  &  J.  550, 
Wood,  V.  C. 

In  CiiUvvick  v.  Swindell,  ante  p.  11,  it  was  decided 
tlmt  where  A.  &  B.  carried  on  business  in  part- 
nership at  a  raannfactory  belongin«y  to  A.,  and  A. 
mortgaged  his  estate,  and  afterwards  tlie  partners 
placed  thereon  macliinery  and  trade  fixtures  re- 
movable as  between  landlord  and  tenant, — held 
that  tlie  mortgagee  was  entitled  to  the  trade  fix- 
tures as  against  the  assignee  in  bankruptcy  of  A. 
&B. 

The  question  was,  whether  these  fixtures  passed 
to  the  mortgagee  as  part  of  his  security  ? 

W.,  the  mortgagor,  was  the  owner  of  land  with  a 
house  and  iron  manufactory  and  warehouse.  On 
1st  May  1865,  and  on  27th  March  1866,  he  mort- 
gaged the  property  by  two  deeds  for  £1200  and 
£450  respectively.  These  mortgages  became  vested 
in  plaintiff.  The  mortgagor  and  H.  were  in  partner- 
ship, and  they  occupied  the  premises  for  the  pur- 
poses of  their  business.  After  the  mortgages  they 
erected  machinery,  some  of  which  was  more  or  less 
fixed  to  the  freehold,  and  some  was  uufixed.  On 
26th  May  1866,  H.  &  W.  assigned  all  their  part- 
nership proj)erty  to  the  defendant  in  trust  for  their 
creditors,  who  entered  into  possession  of  the 
machinery  and  sold  some  of  it,  and  the  plaintiff 
now  6t)ught  to  recover  back  the  price  of  the  part 
sold.  The  question  of  h\w  raised  was,  whether  the 
articles  placed  on  the  premises  subsequent  to  the 
mortgages  passed  to  the  mortgagee  as  part  of  his 
security?  or  whether  they  belonged  to  the  part- 
ners as  tenants  to  the  mortgagor,  and  so  passed 
under  the  creditors*  deed  to  the  defendants  ?  Lord 
Romilly,M.  E.,  in  delivering  judgment,  said,  "First 
question,  as  to  those  portions  of  the  machinery  whioti 
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have  been  affixed  to  the  premises  since  the  date  of 
the  mortgage  deed,  and  which  are  solely  trade  fix- 
tures for  the  pur|>ose  of  enabling  the  partners  to 
carry  on  their  business — whether  this  machinery 
passes  to  the  mortgagee  by  virtue  of  his  mort- 
gages as  attached  to  the  freehold  ?  I  am  unable 
to  distinguish  this  case  from  Exp.  Cotton  (post). 
It  is  true  that  Trappes  v.  Harter  was  not  cited  in 
Exp.  Cotton,  and  that  case  was  strongly  relied 
on  in  favour  of  the  defendants,  as  was  also  the  case 
of  Waterfall  v.  Penistone ;  but,  in  truth,  both  are 
distinguishable  from  Exp.  Cotton,  as  is  pointed 
out  by  GrowdeTy  J.,  in  Walmsley  v,  Milne ;  and 
in  the  course  of  the  argument  in  that  case,  Mr 
Justice  Williams  (p.  121)  expressed  his  opinion 
that,  so  far  as  regards  the  right  to  the  fixtures 
having  been  decided  to  belong  to  the  assignees  in 
preference  to  the  mortgagee,  that  case  has  been 
overruled.  Mr  Justice  Crowder  (p.  134)  says, 
that  Trappes  v,  Harter  must  be  considered  to  be 
determined  on  its  own  peculiai*  circumstances,  and 
this  was  the  case  also  with  Waterfall  v.  Penistone, 
where,  by  reason  of  the  non-registration  of  the 
mortgage  deed  and  the  terms  of  it,  it  was  in- 
operative as  to  the  personal  chattels,  <&c.,  of  the 
mortgagee.  The  only  point  on  which  any  substan- 
tial argument  can  be  founded  in  this  case  is,  that 
the  fixtures  are  put  up  by  the  tenants  and  not  by 
the  mortgagor  ;  but  without  going  into  the  ques- 
tion whether  the  partners  were  properly  tenants  in 
the  strict  sense  of  this  term,  that  question  is  dis* 
posed  of  by  Exp.  Cotton.  The  other  cases  cited 
all  confirm  this  view.  I  am  therefore  compelled 
to  follow  Exp.  Cotton,  and  to  hold  that  the 
fixtures,  although  trade  fixtures,  and  for  the  pur- 
pose of  carrying  on  the  business  of  the  partnership. 
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and  although  put  up  since  the  date  of  the  mortgage, 
so  far  as  they  are  affixed  to  the  freehold,  go  with  it 
lo  the  mortgagee." 

Passing  toith  the  Land  as  between  Mortgagor 

and  Mortgagee  —  Looms  in  a   Worsted -Mill — 

A  millowner  mortgaged  his  mill,  and  the  fixtures 

iu  it,    to   the  plaintiffs,  the  mortgage   not   being 

r^^istered    as    a    bill   of  sale ;    subsequently  he 

assigned  all  his  estate  and  efifects  to  the  defendants 

as  trustees  for  his  creditors.     In  the  mill  were 

looms  driven  by  steam-power,  communicated  by 

leather  bands,  and  kept  in  the  requisite  position 

by  nails  driven  through  their  feet  into  the  floor  of 

the  mill ;  but  the  nails  could  be  drawn  and  the 

looms  removed  without  injury  to  the  floor.     Held, 

affirming  the  judgment  of  the  Court  of  Common 

Pleas,  and   following  Mather  v.  Fraser,  4  W.  R. 

387,  2  K.  &  J.  636,  and  Longbottom  v.  Berry,  5 

L.  R.  Q.  B.  123,  that  the  looms  passed  with  the 

mill  to  the  mortgagee,  who  was  therefore  entitled 

to  maintain  trover  against  the  defendants,  who  had 

taken  possession  of  them  and  sold  them.     Holland 

r.  Hodgson,  Ex.  Ch.,  10  W.  R  990 ;  7  L.  R.  C. 

P.  328 ;  41  L.  J.  C.  P.  146 ;  26  L.  T.  709. 

The  lessee  of  a  house,  containing  fixtures  which 
he  had  purchased,  executed  an  assignment  of  the 
premises  by  way  of  mortgage,  not  mentioning  the 
fixtures.  He  afterwards  assigned,  the  premises 
and  all  his  estate  and  effects  to  trustees;  the 
trustees  being  in  treaty  for  the  sale  of  the  fixtures, 
the  mortgagee,  whose  principal  and  interest  were 
due,  took  forcible  possession  of  the  house,  and 
refused  on  demand  to  deliver  up  the  fixtures. 
The  trustees  brought  trover.  Held,  that  they 
could  not  recover  for  the  fixtures.  Langstaff  v. 
Meagoe,  ante  pp.  63,  148. 
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In  Lono^bottom  v.  Berry,  5  L.  E.  Q.  B.  123, 
39  L.  J.  B.  Q.  N.  8.  51,  the  Court  of  Q.  B.  said, 
"  It  appears  to  be  well  settled  by  a  series  of  deci- 
sions, both  at  law  and  in  equity,  that  in  the  case  of 
such  an  annexation  by  the  freeholder  of  machinery 
or  other  fixtures,  the  things  so  annexed  will  pass 
to  the  mortgagee  with  the  freehold,  and  that  this 
applies  equally  to  articles  which,  as  between  land- 
lord and  tenant,  would  be  considered  as  trade  fix- 
tures, as  to  any  other  articles  which  are  really  in  the 
nature  of  fixtures."  See  Mather  v.  Fraser ;  Walins- 
ley  V,  Milne  ;  Cullwick  v.  Swindell,  3  L.  E.  Eq.  249, 
15  W.  E.  216,  36  L.  J.  Ch.  173. 

A  mortgage  of  realty  or  chattels  real  will  com- 
prise fixtures  of  every  description  attached  or 
annexed  thereto,  even  after  the  mortgage.  Cull- 
wick V,  Swindell,  supra ;  Climie  v.  Wood,  3  ib.  Ex. 
328.  Such  mortgages  will  include  trade  and  mov- 
ahle  parts  of  fixed  machinery.  Exp.  Barclay,  5 
De  G.  Mac.  &  Gor.  403 ;  see  Cort  v.  Sa<]:ar,  3  H. 
&  N.  370 ;  Fisher  v.  Dixon,  12  CI.  &  Fin.  312 ; 
Boyd  V.  Shorrock,*  5  L.  E.  Eq.  72,  16  W.  E.  102, 
37  L.  J.  Ch.  144 ;  Exp.  Ashbury,  Ee  Eichards,  4  L. 
E.  Ch.  App.  630, 17  W.  R  997.  But  this  general 
efi*ect  of  a  mortgage  will  sometimes  be  qualified. 
Thus,  where  there  are  fixtures  on  different  parts 
of  distinct  properties  mortgaged,  a  foundry  and  a 
dwelling-house,  and  those  in  the  house  only  were 
expressly  enumerated  in  the  mortgage,  those  in 
the  foundry  were  held  not  to  pass.  Hare  v. 
Horton,  5  B.  &  Ad.,  2  N.  &  M.  428.  715.  But 
the  general  rule  will  prevail,  and  all  fixtures  in  a 
house  or  place  will  pass  although  some  only  are 
expressly  specified.  Mather  v,  Fraser,  2  K.  & 
J.  534. 

*  See  this  case  commented  on,  Chap.  viii. 
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Windmill  passes  loith  the  Land, — Oa  a  mort- 
i:a<:e  of  land,  the  mortgagee  has  a  right  to  a  wind- 
in  ill  fixed  to  the  laud.  Stewaid  v.  Lombe,  1  B, 
vV:  B.  506,*  per  Richardson,  J. 

MUL — By  a  mortgage  of  a  mill,  the  stones. 
tackling,  nnd  implements  pjtss  to  the  mortgagee. 
Place  17.  Fagg,  4  M.  &  R.  277 ;  Bentley,  Exp.  Re 
West,  2  Mont.  D.  &  De  G.  691. 

Coppers^  (tc. — Sir  Thomas  Parker,  C.  B.,  said 
that  coppers  and  fixtures  would  pass  by  a  mort- 
t::ii;e  of  the  freehold.  Ryall  v,  Rolle,  1  Atk. 
1G5. 

Stone  Statue,  weighing  about  three  tons,  and 
Stufie  Dial,  weighing  about  300  lbs.,  each  resting 
u(>oQ  blocks  of  stone  on  a  foundation,  without 
other  fastening  than  their  own  weight,  ornamental 
erections  made  upon  grounds,  after  giving  of  a 
mortgage  thereon,  become  a  part  of  the  realty,  so  as 
to  be  embraced  within  the  mortgage.  Snedeker  v. 
Warring,  2  Kern.  170,  N.  Y.  Ct.  of  App.  Amer. 

Salt  Kettles  were  bought  and  mortgaged  to  the 
P4^iler.  They  were  embedded  in  brick  arches,  but 
could  be  removed  without  injury  to  them  by  dis- 
placing a  |X)rtion  of  the  brick  at  considerable  ex- 
])en8e,  and  the  course  of  manufacture  re(]^uired  them 
to  be  thus  removed  and  re-set  annual  I  v.  Held, 
that  they  continued  personalty  as  against  a  siil)- 
sequent  purchaser  of  the  salt-works.  Ford  v,  Cobb, 
20  N.  Y.  344,  Ct.  of  App.  Amer. 

Boiling  Stock  of  a  Railway  cannot  be  deemed  a 
fixture,  and  impliedly  included  in  a  mortgage  of 
the  road.  Stevens  v.  BufEalo,  N.  Y.  City  R.  R. 
Co.,  31  Barb.  590 ;  Beardsley  v,  Ontario  Bank, 
ih.  619  ;  Bernent  v.  Plattsburgh  &  Montreal  R.  R. 

*  In  the  deed  there  was  a  covenaut  for  the  absolute 
sole  of  the  windmill. 
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Co.,  47  lb.  104,  overruling  Farmers*  Loan  and 
Trust  Co.  V.  Hendrickson,  25  ib.  484 

Meaning  of  words  "  other  Machinery  and  Ap- 
paratasJ* — In  the  mortgage  of  a  silk-mill  these 
general  words  followed  the  description  in  the 
parcels,  "and  also  all  these  the  steam-engines, 
boilers,  steam-pipes,  mine-shafting,  mill-gearing, 
millwrights*  work,  and  other  machinery  and  fix- 
tures whatsoever  erected,  or  set  up,  or  standing 
on  the  said  mill  and  premises."  Held,  that  the 
words  "  other  machinery  and  fixtures  whatsoever" 
extended  to  all  machinery  or  fixtures  in  the  mill, 
fastened  to  the  roof,  floor,  or  sides  of  the  mill,  and 
used  in  the  manufacture  of  silk  within  the  mill, 
and  were  not  confined  to  such  machinery  or  fix- 
tures as  constituted  the  moving  power  in  the  mill. 
Haley  v.  Hammersley,  9  W.  R.  562  Ch.,  7  Jur.  N. 
S.  765.  See  Mather  v.  Fraser,  2  K.  &  J.  536 ; 
Fisher  v.  Dixon,  12  CI.  &  Fin.  312. 

Erection  after  Mortgage. — ^Permanent  erections 
and  improvements  made  by  the  mortgagor,  after 
the  execution  of  a  mortgage,  upon  the  land  mort- 
gaged, become  a  part  of  the  realty,  and  are  covered 
by  the  mortgage.  15  Mass.  159,  Amer. ;  4  Mete, 
306,  Amer. ;  Robinson  v.  Preswick,  3  Edw.  246, 
Amer. ;  Gardner  v,  Finlay,  19  Bark  317,  Amer. ; 
Snedeker  v.  Warring,  2  Kern.  N.  Y.  170. 

Where  set  up  after  Mortgage. — Fixtures  which 
are  by  law  removable  between  landlord  and  tenant* 
as  well  as  on  the  principle  of  the  benefit  of  trade, 
part  whereof  were  erected  before  a  mortgage  and 
part  afterwards,  were  held  to  pass  to  the  mortgagee, 
and  not  to  the  assignees  of  the  bankrupt  mortgat^or, 
under  the  72d  sect,  of  the  6  Geo.  IV.  c.  16.  Exp. 
Reynal,  2  Mont.  D.  &  De  G.  443.  But  see  Exp. 
King,  1  Mont  D.  &  D.  119.     See  Metropolitau 
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Counties  Association  Co.  v.  Brown,  33  I^T.  165. 
See  Snedeker  v.  Warring, 2 Kern.  174,  N.  x.  Amer. 

Machinery  in  a  cotton -mill  fastened  to  the 
liuilding  only  by  belts,  by  which  the  machinery 
^was  put  in  motion,  and  as  to  some  parts  by  cleats 
tacked  to  the  floor  to  bring  the  machinery  on  a 
level,  are  not  so  attached  to  the  realty  as  to 
become  fixtures,  as  between  the  creditors  of  the 
mortgagor  and  the  mortgagee.  Vanderpoel  v.  Van 
Allen,  10  Barb.  157,  Amer. 

Looms  in  a  woollen  factory,  connected  with  the 
Tnotive  power  by  leathern  bands,  and  fastened  to  the 
floor  by  screws  which  kept  them  steady  while  work- 
ing, and  which  could  be  removed  without  injury 
to  themselves  or  the  buildings,  are  chattels,  and  not 
a  part  of  the  realty.  Murdock  v.  Gifford,  18  N.  Y. 
28,  Amer.    See  Walker  v,  Sherman,  20  Wend.  636. 

But  machinery  will  not  pass  to  the  mortgagee  if 
the  deed  show  that  the  parties  did  not  so  intend. 
See  Waterfall  v,  Penistone,  6  E.  <&  B.  876 ;  and 
trade  fixtures  set  up  only  for  the  purposes  of 
trade,  though  annexed  after  the  mortgage,  become 
part  of  the  freehold,  according  to  Hellaway  v, 
Eastwood,  where  the  question  whether  the  trade 
machinery  therein  described,  which  was  annexed 
to  the  soil,  was  liable  to  distress,  was  answered 
in  the  afiSirmative,  on  the  ground  that  if  the  pur- 
pose of  the  annexation  was  not  the  permanent 
improvement  of  the  dwelling,  but  the  more  com- 
plete use  temporarily  of  the  machinery,  it  was  a 
chattel,  and  that  the  intention  of  the  party  in  the 
annexation  was  material  to  be  considered  for 
deciding  whether  it  became  part  of  the  realty. 
In  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115,  the 
owner  in  fee  mortgaged  his  estate,  and  afterwards 
permanently  annexed  fixtures  to  the  freehold  for 
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the  better  enjoyment  of  the  estate.  Held,  in  the 
absence  of  evidence  of  a  contmry  intention,  that 
the  fixtures  were  part  of  the  freehold,  and  did 
not  pass  on  his  bankruptcy  to  the  assignees  of  the 
mortgagor,  although  they  might  be  trade  fixtures 
and  removable  by  a  tenant. 

Spinning -frames  and  carding- machines  in  a 
mill,  fastened  to  the  floor  by  cleats  and  wooden 
pins,  are  personal  pioperty  as  between  mortgagor 
and  mortgagee.  3  East.  28  ;  Cresson  v.  Stout, 
17  John.  116,  Amer.  Machinery  was  fixed  to  a 
building  partly  by  timbers  embedded  in  the  earth 
and  partly  by  bolts,  screws,  &c.,  to  the  frame  and 
floor,  with  a  view  to  its  removal  without  injury 
to  the  building,  and  was  driven  by  a  horse-power 
entirely  disconnected  with  the  building.  Held 
not  to  be  such  a  fixture  as  would  pass  by  a  con- 
veyance of  the  land.  Farrer  v,  Chaufletete,  6  Den. 
527,  Amer. 

Pass  to  Assignee  of  Bankrupt  though  mentioned 
in  Deed, — ^But  fixtures  have  been  held  to'  pass  to 
assignees  of  bankrupt,  although  they  formed  the 
subject  of  express  covenant  in  the  mortgage  deed. 
Thus  when,  in  January  1797,  several  persons 
carried  on  business  in  partnership  as  calico- 
printers,  and  in  the  same  month  certain  premises 
on  which  their  works  were  principally  carried  on 
were  conveyed  to  one  of  the  partners  in  fee,  the 
conveyance  mentioned  the  premises  to  consist, 
besides  land,  of  dwelling-houses,  machine-house, 
and  other  buildings  and  erections,  and  stated  them 
to  be  then  in  the  possession  of  the  partner  to 
whom  they  were  conveyed  and  another  partner. 
Various  buildings  and  machines  were  afterwards, 
from  time  to  time,  erected  on  the  premises  by  the 
firm,  for  the  purpose  of  extending  the  worka 
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The  whole  was  firmly  fixed  to  the  freehold,  and 
Rtood  on  that  part  of  the  land  which  was  con- 
veyed to  one  of  the  partners  in  1797,  but  the  part 
in  qaestion  could  be  removed  without  material 
injury  to  the  buildings.  In  the  different  stock- 
takings of  the  firm,  the  land  and  buildings  were 
always  valued  and  classed  separately  from  the 
machinery  and  fixtures.  In  the  part  of  the 
country  where  the  premises  were  situated, 
machinery  of  this  description  was  constantly 
bought  and  sold  distinctly  from  the  freehold.  The 
freehold  in  the  premises  having  been  subsequently 
conveyed  to  two  of  the  partners,  they,  in  1828, 
mortgaged  them  to  the  plaintiff's  wife,  under  the 
description  of  "  all  the  messuages,  dwelling-houses, 
lands»  and  buildings  therein  mentioned  ;  and  also 
all  that  and  those  the  steam-engine,  mill-gearing, 
heavy  gear  to  millwright  work,  fixed  machinery, 
and  other  matters  and  things,  &c.,  then  standing 
and  being  in  and  upon  the  thereby .  demised 
buOdings,  works,  and  premises,  which  in  any 
manner  constituted  fixtures  and  appendages  to  the 
freehold  of  the  same,  or  any  part  thereof."  All 
the  machinery,  fixtures,  &c.,  appeared  to  have  been 
in  the  reputed  ownership  of  the  partners  who 
carried  on  the  works  until  1831,  when  they 
became  hankrupt,  and  the  defendants  were  ap- 
pointed their  assignees.  The  plaintiff,  who  was 
tlie  husband  of  the  mortgagee,  had  inspected' 
statements  of  the  affairs  of  the  partners,  ,which 
treated  the  machinery  as  not  included  in  the 
mortgage,  and  had  made  no  objections  to  such 
statements.  In  the  month  of  April  1831,  the 
assignees  sold  all  the  machinery  and  fixtures,  with 
the  exception  of  two  steam-engines,  two  water- 
wheels,  an  iron  flooring,  and  other  small  articles, 
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and  the  greater  part  of  them  was  removed  by  the 
purchasers.  The  articles  claimed  by  the  mort- 
gagee were  all  firmly  fixed  to  the  freehold,  in 
Huch  a  manner,  however,  that  they  might  easily 
be  removed  without  material  injury  to  themselves 
or  to  the  buildings.  Held,  that  the  machinery 
did  not  belong  to  the  inheritance,  but  was  part  of 
the  personal  estate  of  the  bankrupts,  and  that  it 
passed  to  the  assignees,  and  that  the  machinery 
in  question  was  not  intended  to  pass,  and  did  not 
pass,  to  the  mortgagee  under  the  mortgage  deed. 
Trappes  v.  Barter,  2  C.  &  M.  153,  3  Tyr.  604.* 
See  Gawan  v,  Barclay,  4  W.  R  81. 

Lord  Chancellor  Cranworth^  in  delivering  in 
the  latter  case  the  judgment  of  the  Court,  said: 
The  bankrupt  Gawan  was  the  occupier  of  a  public- 
house  and  four  others  under  a  lease.  In  these 
houses  there  were  fixtures,  i.e.,  matters  fixed  to 
a  dwelling-house  for  the  convenience  of  the  occn- 
pier,  and  which  would  probably,  as  between  heir 
and  executor,  pass  to  the  heir,  unless  they  were 
fixtures  to  which  would  apply  the  modern  doctrine 
that  the  tenant  might  remove  them  during  the 
term.  Being  mortgagees  of  the  house,  Messrs 
Barclay  contended  that  they  were  mortgagees  of 
the  fixtures  also,  and  that  they  were  entitled  to 
the  produce  of  the  whole.  On  the  other  hand,  the 
commissioner  (in  bankruptcy)  held  that  the  fix- 
tures, the  bankrupt  being  in  possession  of  the 
mortgaged  house,  must  be  considered  as  the 
goods  of  another,  in  the  order,  &c.,  of  the  bank- 

*  In  Walmsley  v,  Milne,  Williams,  J.,  expressed  his 
opinion  that,  so  far  as  regards  the  right  to  tne  fixtures 
having  been  decided  to  belong  to  the  assignees  in  prefer- 
ence to  the  mortgagee,  that  case  has  been  overruleo.  Per 
Crowder,  J.,  ante  p.  170. 
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rnpt  R8  reputed  owner,  and  that  the  proceeds  of 
the  fixtures  were  to  go  to  the  creditors.  That 
decision  was  appealed,  and  the  question  arises 
under  the  125th  clause  of  the  Bankruptcy  Act, 
1849.  The  object  of  this  clause  is  clearly  stated 
by  Lord  Bedesdale  in  Joy  v.  Campbell,  1  Sch. 
&  Lef.  336,  where  his  Lordship  says,  **  that  the 
clause  refers  to  chattels  in  the  possession  of  a 
bankrupt,  in  his  order  and  disposition,  with 
consent  of  the  true  owner."  That  means,  where 
the  order,  &c.,  is  in  a  person  who  is  not  the 
owner,  to  whom  they  do  not  properly  belong,  and 
who  ought  not  to  have  them,  but  whom  the 
owner  permits  conscientiously,  as  the  Court  snp- 
po.se8,  to  have  such  order  and  disposition.  The 
clause,  therefore,  does  not  apply  to  cases  where 
the  possession  is  in  the  ordinary  course  of  business, 
and  where  it  cannot  reasonably  induce  persons 
to  give  credit.  .  .  .  The  question  here  turns 
upon  trade  fixtures,  and  what  I  may  call  domestic 
fixtures.  Such  fixtures  will  include  machinery, 
using  a  generic  name,  and  in  houses,  grates  and 
cupboards,  or  other  things.  The  law  has  from 
early  times  held,  that  in  many  cases  such  things, 
when  put  up  or  fixed  by  the  tenant,  may  on 
certain  conditions  be  removed  by  him,  without 
giving  any  ground  of  complaint  to  the  landlord ; 
and  we  will  assume  that  to  be  the  case  as  to  the 
fixtures  now  in  dispute.  Of  course,  if  that  were 
FO,  all  questions  would  be  at  an  end;  still,  so 
long  as  the  term  exists,  they  have  no  existence 
separate  from  the  soil  or  building  to  which  they 
are  annexed.  In  case  of  bankruptcy,  the  right  to 
remove  them,  which  belongs  to  the  tenant,  would 
pass  to  his  assignees.  They  would  have,  as 
against  the  landlord,  the  same   right   that   the 
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bankrupt  himself  had.  But  if  the  bankrupt  had 
previously  to  his  bankj'uptcy  parted  with  the 
house  or  building,  he  has  primdfade  parted  with 
the  fixtures.  This  was  the  principle  acted  on  in 
Colegrave  v.  Dias  Santos,  2  B.  &  C.  76.  It  can 
make  no  difference  whether  the  conveyance  is 
absolute  or  by  way  of  mortgage,  and  it  is  clear 
if  there  had  been  no  bankruptcy  the  petitioner 
would  have  been  entitled  to  the  fixtures  ;  they 
were  treated  as  part  of  the  house  assigned,  and 
not  as  having  any  separate  existence.  The 
assignment  having  been  by  way  of  mortgage 
only,  the  bankrupt  retained  possession  of  the 
house,  and,  as  is  usual  in  similar  transactions,  the 
fixtures  of  the  house.  The  question  is,  whether 
this  is  a  possession  and  reputed  ownership  within 
the  meaning  of  the  statute?  The  object  of  the 
clause  is  to  prevent  fictitious  credit  by  an  appear- 
ance of  credit.  It  scarcely  seems  possible  to  sup- 
pose that  credit  is  given  upon  the  faith  of  fixtures, 
as  distinguished  from  a  house.  If  the  mortgage 
does  not  expressly  or  impliedly  include  the  fix- 
tures, then  supposing  them  to  be  fixtures  which 
the  tenant  has  a  right  to  remove  as  between  him- 
self and  his  landlord,  they  will  belong  to  the 
assignees,  not  under  the  order  and  disposition 
clause,  but  because  they  are  the  property  of  the 
bankrupt.  This  was  the  case  in  Trappes  v. 
Barter.  But  if  the  bankrupt  has  by  his  mortgage 
parted  with  his  property  in  the  fixtures,  his  sub- 
sequent possession  is  not  a  possession  of  them  as 
goods  and  chattels.  The  question  is  fully  discussed 
iti  Horn  v.  Baker,  and  the  judgment  of  the  Court 
then  was  distinct  and  unanimous.  To  that  de- 
cision the  Court  of  Queen's  Bench  adhere?  in 
Clarke  v,  Crownshaw,  and  in  Coombes  v.  Beau- 
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mont,  treating  the  authority  of  Horn  u  Baker  as 
conclusive ;  as  did  the  Court  of  Exchequer  ia 
Boydell  v.  M*Michael.  In  this  Court  Sir  John 
Leach,  in  RuflFord  v.  Bishop,  and  Sir  L.  Shadwell, 
in  Hubbard  v,  Bagshaw,  took  the  same  view.  It 
is  true  that  in  Trappes  v.  Harter  some  expressions 
fell  from  Lord  Lyndhurst  which  are  supposed  to 
be  at  variance  with  the  principles  upon  which  the 
cases  have  proceeded,  although  the  case  does  not 
in  the  least  question  their  soundness.  But  what 
is  relied  on  here  for  the  respondents  is,  the  lan- 
guage in  his  judgment  at  the  bottom  of  p.  180, 
2  Cr.  &  M.,  where  he  is  reported  to  have  used  the 
words,  "The  machinery  in  this  case  appears  to 
have  been  in  the  reputed  ownership  of  the  bank- 
rupts, and  they  obtained  credit  by  reason  of  their 
possession  of  it,  and  we  are  of  opinion  that  it 
formed  part  of  the  plaintiffs  estate,  and  passed  to 
the  assignees  as  such."  This,  it  was  argued, 
showed  that  the  Court  of  Exchequer  considered 
the  fixtures  to  be  in  the  possession  of  the  bank- 
rupts, independent  of  their  title  as  owner.  But 
this  is  not  the  fair  explanation  of  the  language 
used,  which  must  be  looked  to  with  reference  to 
the  facts,  which  were  found  by  the  special  case 
upon  which  the  Court  was  to  pronounce  judgment. 
There  the  bankrupts  had  all  the  machinery  in 
their  possession,  order,  and  disposition,  and  were 
the  repiited  owners  thereof.  No  doubt  it  was 
with  reference  to  the  facts  so  found  that  the  obser- 
vations were  made.  I  must,  however,  remark,  that 
the  finding  itself  is  calculated  to  mislead.  In  the 
case  of  Howe  v.  Green,  15  M.  &  W.  216,  Mr  Baron 
Parke  clearly  states  the  doctrine  of  the  Court. 

By  agreement,  in   consideration  that   plaintiff 
had  discounted  a  bill  for  S.,  he  has  deposited  with 
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plaintiflf,  as  collateral  security  for  repayment,  the 
lease  of  his  house,  and  had  assigned  to  him  the 
fixtures  as  per  inventory,  S.  undertaking,  if  the 
bill  should  be  dishonoured,  to  execute  a  mortgage 
to  plaintiff  of  the  lease  (containing  the  usual 
])ower  of  immediate  sale),  together  with  the  said 
fixtures,  such  lease  and  fixtures  to  be  sold  by 
auction,  &c.,  and  after  repayment  of  the  debt  and 
expenses,  the  balance  to  be  })aid  to  S.,  or  the  fix- 
tures might  be  sold  by  auction  on  the  premises. 
S.  also  undertook  to  pay  all  arrears  of  rent  and 
taxes  within  three  months,  and,  in  default,  autho- 
rised plaintiff  to  sell  the  lease  and  fixtures  by 
.auction,  &c.,  on  the  premises,  without  previoiis 
mortgage,  and  to  apply  the  proceeds  as  above.  S. 
signed  a  receipt  for  £80,  the  purchase  money  of 
the  fixtures.  S.  became  bankrupt  whilst  in  posses- 
sion of  the  house  and  fixtures,  and  before  the  bill 
became  due  the  assignees  took  possession  of  the 
fixtures,  and  sold  them.  Held,  that  the  plaintiff 
was  entitled  to  recover  the  value,  the  agreement 
having  vested  in  him  an  immediate  interest  in  the 
fixtures.  Thompson  v.  Pettitt,  10  Q.  B.  101,  16 
L.  J.  163.     See  Horsfall  v.  Hey,  2  Ex.  782. 

See  Walmsley  v.  Milne,  where  the  Court  ex- 
I^lain  Trappes  v.  Barter  and  Waterfall  v,  Peni- 
stone,  and  distinguish  them  on  the  ground  that 
the  decisions  which  establish  that  where  a  tenant 
for  years  has  put  up  trade  fixtures  he  may  remove 
them  during  his  tenancy,  do  not  apply  to  cases 
between  mortgagor  and  mortgagee,  as  the  rela- 
tion of  landlord  and  tenant  does  not  exist.  See 
Mather  v.  Fraser,  2  Kay  &  J.  536;  Fisher  v, 
Dixon,  ante  p.  43. 

A  lessee  moiigaged  the  fixtures  in  a  house  of 
which  he  was  tenant,  and  before  the  fixtures  were 
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severed  he  surrendered  his  lease  to  his  landlord, 
who  let  the  premises  to  the  defendant.  The  Court 
held  that,  under  the  circumstances,  the  mortgagee 
liad  a  right  to  enter  upon  the  premises  to  sever 
the  fixtures,  on  the  ground  that  it  is  not  com- 
I)etent  for  a  tenant  to  defeat  his  grant  by  a  subse- 
quent voluntary  act  of  surrender.  London  Loan 
and  Discount  Company  v.  Drake,  7  W.  R.  611, 
28  L.  J.  N.  S.  297. 

The   freeholder  of  a  mill    and    land    erected 
mills    or    factories,    steam  -  engines,    machinery, 
&c.,   for  the  purposes  of  their  trade  of  cop|ier- 
roller    manufacturers,    and    then    mortgaged    in 
fee  the    mill   and   land,  with   all    fixtures,    and 
subsequently  became  bankrupt.      Held,  that  the 
mortgagees  were   entitled  to  all  the   machinery, 
&c.,  fixed  to  the   freehold,    and   that   the   deed 
did   not    require    registration   as   a    bill  of   sale 
under  17  &  18  Vict.  c.  36.     Mather  v.  Fraser,  2 
Kay  &  J.  536,  25  L.  J.  Ch.  361.     (See  ante  p. 
44.)     It  would  be  otherwise  if  the  trade  fixtures 
only  are  the  subject  of  mortgage :    they,  being 
mere  personal  chattels,  must,  under  section  7,  be 
registered.     The  following  are  the   facts  of   this 
case :  J.  B.  and  G.  B.  were  in  trade  as  copartners  as 
copper-rolling  manufacturers.    They  purchased  the 
freehold  of  a  mill,  and  fitted  it  up  partly  with 
improved  and  partly  altered  machinery  and  gear 
afterwards ;  they  then  mortgaged  to  the  plaintiff 
''  all  that  laud,  mills,  or  factories,  and  also  all  the 
steam-engines,  steam-boilers,  mill  gear,  millwright 
work,  and  miachiuery,  then  or  thereafler   to   be 
fixed  to  the  said  land,"  and  covenanted  not  to  pull 
down  or  remove  any  part  of  them  without  permis- 
sion of  the  plaintifis,  and  afterwards  became  bank- 
rupts.   The  assignees  advertised  for  sale  all  the 
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machinery  upon  the  lands  comprised  in  the 
mortgage ;  a  bill  was  filed  praying  for  the  usual 
foreclosure  decree,  and  an  interim  injunction, 
which  had  been  granted  on  the  10th  December 
1855.  Wood,  V.  C,  held,  as  between  the  plaintiffs, 
the  mortgagees,  and  the  defendants,  mortgagors' 
assignees  in  bankruptcy,  that  J.  B.  and  G-.  B., 
having  attached  the  machinery  and  chattels 
to  the  laud  while  seised  of  the  land  in  fee,  had 
80  united  the  property  in  the  chattels  with  the 
property  in  the  land,  that  a  conveyance  of  the 
land  itself  alone  would  pass  all  chattels  so  attached 
to  it,  and  that  the  conveyance  to  the  mortgagee 
passed  every  description  of  chattel  connected  witli 
the  same,  whether  by  screws,  solder,  or  any  other 
9tmi-permaDeDt  melns,  or  by  being  let  into  the 
soil,  but  that  such  chattels  as  were  on  the  premises 
merely  resting  by  their  own  weight  did  not  pass. 
As  to  machinery  which  consisted  of  a  portion  very 
massive,  but  yet  movable  on  or  entirely  removable 
from  a  cast*iron  bed  firmly  let  in  the  ground,  and 
to  which  bed  the  movable  portion  was  attached 
by  clumps  or  screws,  the  bed  being  admitted  to 
be  part  of  the  machine,  it  was  held  the  whole 
machine,  the  movable  plant  as  well  as  the  bed, 
was  a  fixture,  having  been  there  at  the  date  of 
the  mortgage,  although  actually  removed  by 
the  assignees  in  bankruptcy  before  the  bill  was 
filed.  It  was  also  held  that  the  fixtures  passing  by 
the  grant  of  the  land,  the  Eegistration  of  Bills  of 
Sale  Act,  17  &  18  Vict.  c.  36,  could  have  no  appli- 
cation ;  that  where  part  of  a  machine  is  a  fix- 
ture, and  another  and  essential  part  is  movable, 
the  latter  also  will  be  held  a  fixture ;  and  that 
the  principle  upon  which  the  rule  of  law,  that 
fixtures  pass  with  the  soil,  is  relaxed  in  favour  of 
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trade,  does  not  apply  where  the  parties  who  affix 
the  machinery  are  themselves  owners  in  fee  of  the 
BoiL  If  the  trade  fixtures  only  are  the  subject  of 
mortgage,  they  being  mere  personal  chattels,  thedeed 
requires,  under  section  7,  to  be  registered,  Water- 
fall tSL  Penistone,  6  E.  &  B.  876,  26  L.  J.  100 ;  and 
they  will  pass  "to  the  assignees  of  the  mortgagor, 
in  the  event  of  his  bankruptcy,  whilst  he  remains 
in  possession,  they  being  in  his  order  and  disposi- 
tion, Whitmore  v.  Empson,  23  Beav.  313,  26  L.  J, 
Ch.  364;  even  although  the  mortgage  is  regis- 
tered under  17  &  18  Vict.  c.  36.  Badger  v,  Shaw, 
29  L,  J.  Q.  B.  73  ;  Ee  Daniel,  Exp.  Ashly,  25  L. 
J.  Bk.  188,  Holroyd,  Commissioner. 

The  following  were  the  facts  in  Waterfall  v. 
Penistone:  L.  mortgaged  to  M.  the  freehold  of 
a  mill,  with  machinery  therein,  and  afterwards 
assigned  to  the  defendant  the  equity  of  redemption, 
and  certain  machinery  which  had  been  fixed  in  the 
mill  since  the  first  mortgage.  Afterwards,  in  con- 
sideration of  £500  paid  by  J.  to  defendant,  J.,  by  in- 
denture, assigned  to  defendant  machinery  erected 
since  the  conveyance  of  the  equity  of  redemption, 
and  subject  to  redemption  on  payment  of  the 
£500,  with  covenant  by  J.  that  the  mill  and  ma- 
chinery specified  in  the  previous  conveyance  of  the 
equity  of  redemption  should  be  charged  with  the 
£500  as  well  as  the  money  before  secured  upon  it 
The  machinery  comprised  in  the  last-mentioned 
indenture  was  erected  for  the  purpose  of  carrying 
on  the  manufactory  in  the  mill,  and  for  that  pur- 
)K>se  a  part  of  it  was  screwed,  nailed,  and  otherwise 
fixed  to  the  mill.  J.  became  bankrupt,  and  the 
defendant  took  possession  and  entered  on  the  mill 
and  machinery,  J.  having  been  in  possession  for 
more  than  twenty-one  days  after  making  the  inden- 
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ture  up  to  the  time  of  such  entry.  The  machinery 
comprised  in  the  last-mentioned  indenture  remain- 
ing on  the  premises,  J.'s  assignees  claimed  it  on 
the  ground  that  it  had  not  been  registered  under 
17  &  18  Vict.  c.  36.  Held,  on  the  authority  of 
Hellawell  v.  Eastwood,  that  they  were  entitled  to 
the  machinery,  the  conveyance  thereof  being  void 
as  against  them  for  want  of  registration.  6  E.  & 
B.  876. 

Manure  belongs  to  the  land  upon  which  it  is 
made,  even  though  yet  lying  in  heaps  in  the  barn- 
yard. It  will  pass  as  realty  under  a  deed  con- 
veying the  land.  Goodrich  v.  Jones,  2  Hill,  142, 
Sup.  Ct. ;  Middleton  v,  Corwin,  15  Wend.  169, 
Amer. 

But  manure  which  is  not  the  produce  of  agri- 
cultural lands,  t.e,  such  as  accumulates  in  stables, 
is  not  part  of  the  realty.  15  Wend.  169  ;  2  Hill 
142  ;  21  Pick.  367 ;  6  Maine,  222 ;  Saratoga  Co. 
Ct. ;  Carroll  v.  Newton,  17  How.  Pr.  189,  Amer. 

Do  not  require  Transfer  of  Possession.  —  A 
transfer  of  property  in  fixtures,  by  way  of  mort- 
gage, requires  no  transfer  of  possession  to  make  it 
good  as  against  other  creditors.  See  Steward  v. 
Lombe,  1  B.  &  B.  506  ;  Place  v.  Fagg,  4  M.  iS;  R. 
277 ;  Trappes  v.  Harter,  ante.  See  "  Vendor  and 
Vendee,"  ante  p.  147 ;  particularly  Ex  parte 
Qiiincy,  1  Atk.  477. 

Equitable  Mortgage. — See  post  p.  205. 

Fraud. — The  continuing  possession  of  fixtures 
by  a  mortgagor?  after  a  mortgage  of  the  land  to 
which  they  are  annexed,  cannot  be  treated  as  a 
badge  of  fraud.  Steward  v.  Lombe,  supra; 
Ryall  V.  Rolle,  1  Atk.  175 ;  Minshall  v.  Lloyd, 
2  M.  &  W.  457;  Coombs  v.  Beaumont,  5  B.  & 
Ad.  72. 


SECTION  VI. 
Of  the  Right  to  Fixtures  between  Heir  and  Devisee. 


Uliat  may  be  devised — Rights  of  Devisee  against  Executor 

— Fire-engines — A  Devise  of  a  Messuage  and  Fixtures 

for  Life  does  not  include  Chimney -jneces^  dtc.y  nailed  to 

the   Wall — Whether  ornamental  Furniture  passes  under 

a  Devise  of  a  House — Heirlooms — Emblements. 

What  may  he  devised. — A  testator  may  devise 
8ucli  fixtures  as  are  severable  from  the  freehold, 
and  which  would  go  to  his  personal  represen- 
tative, to  the  exclusion  of  the  heir.  But  if  the 
estate  itself  be  not  devisable,  the  things  which  are 
attached  to  it  will  not  pass  under  a  devise  of 
them  ;  and,  therefore,  it  has  been  held,  that  if  a 
tenant  for  life  or  in  tail  devise  fixtures,  his  devise 
is  void,  as  he  has  no  power  to  devise  the  realty 
ti>  which  they  are  incident.  Shep.  Touch.  469, 
470 ;  Herlakenden  s  case,  Co.  Rep.  pt.  iv.  62  a, 
p.  443. 

It  would  seem,  however,  that  where  a  testator 
had  a  devisable  interest,  a  bequest  of  a  house 
would  pass  the  fixtures,  although  not  expressly 
named,  Id.,  and  Colegrave  v.  Dias  Santos,  2  B. 
&  0.  80 ;  unless,  indeed,  they  could  be  considered 
))er8onal  estate,  and  would  therefore  go  to  the 
executor. 
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Rights  of  Devisee  against  Executor. — ^The 
rights  of  the  devisee  of  lands  against  executor  of 
the  testator  would  seem,  on  principle,  to  be  the 
same  as  those  of  the  heir,  in  whose  place  the 
devisee  stands.     2  Sm.  L.  C.  89,  6th  ed. 

Fire-engines. — ^Fire-engines  would  pass  under  a 
bequest  of  things  in  the  nature  of  personal  estate. 
Stuart  V.  Bute  (Marquis  of),  3  Ves.  212 ;  see  ib, 
11,  p.  657. 

Devise  of  a  Messuage  and  Fixtures  for  Life 
does  not  include  Chimney-pieces,  dtc.,  nailed  to 
the  Wall. — ^A.  bequeathed  his  leasehold  messuage, 
with  the  grates,  coppers,  stoves,  locks,  bolts,  keys, 
bells,  and  other  fixtures  and  fixed  furniture,  to 
V.  for  life,  and  the  household  goods,  furniture, 
plate,  china,  linen,  books,  wine,  and  liquors,  and 
other  properties  (the  messuage  not  being  compre- 
hended under  the  preceding  terms,  "  fixtures  and 
fixed  furniture")  to  V.  absolutely.  There  were 
in  the  messuage  looking-glasses,  standing  on 
chimney-pieces  and  nailed  to  the  wall,  and  a  book- 
Ciise  standing  on  (but  not  fastened  to)  brackets,  and 
screwed  to  the  wall.  It  was  held  that  V.  took 
only  a  life  interest  in  these.  Birch  v.  Dawson, 
4  Nev.  &  M.  22;  2  Ad.  &  E.  37;  6  Car.  &  P. 
658. 

Whether  ornamental  Furniture  passes  under  a 
devise  of  a  House. — It  the  devise  be  of  a  house 
and  all  things  fixed  to  the  freehold  of  the  house, 
it  is  doubtful  whether  mere  ornamental  furniture, 
such  as  would  be  removable  between  landlord  and 
tenant,  would  pass  to  the  devisee,  such  things 
going  to  the  executor. 

Lord  Chancellor  King  held,  that  under  the 
word  "  furniture"  in  a  will,  marble  slabs  or  chim- 
nej'-pieces,  fixed  in  a  house  of  which  the  testator 
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was  seised  in  fee-simple,  did  not  pass  to  the  devisee. 
Allen  V.  Allen,  Moseley,  112. 

The  safest  course  to  adopt  in  all  cases  is,  to 
enuoaerate  the  articles  in  the  will  which  it  is  the 
intention  of  the  testator  to  bequeath. 

Heirlooms. — If  the  chattels  which  are  intended 

to  go  as  heirlooms  are  merely  subject  to  the  same 

limitations  as  the  real  estate,   limited  in  strict 

settlement,  they  will  vest  absolutely  in  the  first 

tenant  in  tail,  though  he  should  die  within  an 

hour  after  his  birth,  and  will  go  to  his  personal 

representative  ;  so   there  will    be    a    separation 

between  the  two  properties,  as  the  real  estate  in 

that   event  passes  over    to  the  remainder-man. 

Foley  V.  Burnell,  1  Br.  Ch.  R  274 ;  Vaughan  v. 

Burslem,  3  Id.  101 ;  Lincoln  v.  Newcastle  (Duke), 

12  Ves.  218 ;  Carr  v.  Errol,  14  Id.  478 ;  ToUe- 

mache  v.  Coventry,  2  CI.  &  Fin.  611 ;  Mackworth 

V.  Hinxman,  2  Keen,  658.    It  is  usual,  therefore, 

after  subjecting  the  chattels  to  the  same  limitations 

as  the  freehold  which  they  are  to  accompany  as 

heirlooms,  to  add  a  declaration  that  they  shall 

not  vest  absolutely  in  the  tenant  in  tail  until 

twenty-one,  or  death  under  that  age  leaving  issue. 

1  Pow.  Dev.  by  Jarman,  716,  730,  732 ;   2  Id. 

642. 

Emblements. — Although,  in  general,  the  right  to 
emblements  belongs  to  the  personal  representative 
as  against  the  heir  of  the  deceased  owner  of  the 
inheritance,  yet,  if  the  land  be  expressly  devised, 
the  growing  crops  pass  to  the  devisee;  in  which 
case  it  is  presumed  to  have  been  the  intention  of 
the  testator  to  pass  not  only  the  land  itself,  but 
that  which  appertained  to  it.  1  Boll.  Abr.  727 ; 
Spenser's  Case.  Winch.  61,  Anon.  Cro.  Eliz.  61, 
recognised  in  Knevett  v.  Pool,  Id.  463 ;  Bull.  N  .P. 
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34,  n.  See  Cox  v.  Godsalve,  6  Ertst.  604,  n. ;  West 
V.  Moore,  8  Id.  339 ;  and  see  Co.  Lit.  55  6,  n.  365, 
by  Hargrave;  Gilb.  Ev.  208;  Com.  Dig.  tit. 
"Biens/'  and  other  Digests,  "Emblements,"  "Exe- 
cutors," &c.  See  14  &  15  Vict.  c.  25.  See  further 
tit.  "  Emblements." 


SECTION  VII. 

Of  the  Eight  to  Fixtures  as  between  a  Bankrupt  and 

his  Assignees. 


Provisions  of  the  Bankrupt  Act — Bow  it  differs  from 
21  Joe  /.  c.  19 — Severance  necessary — What  within 
the  Statute  —  Personal  Chattels  —  Distinction  between 
Things  affiaed  and  those  not  —  Stills  fixed  to  the 
Freehold — Vats  not  so  fixed — Different  Construction  of 
usage  in  Trade — Steam-engine  affixed  to  Freehold — Ma- 
c^tinery,  Mills — Tenant's  Fixtures y  Goods,  and  Chattels; 
Possession^  Order,  and  Disposition — Possession  of  Tenant 
subject  to  Landlord's  right  of  Property — Lien  where 
Money  lent  an  Security  of  Fixtures  —  Steam -engines, 
dx, — Trade  Fixtures,  Goods,  and  Chattels;  Possession, 
Order  J  and  Disposition — Steam  -  engine — Special  Pro- 
vision  in  Lease — Equitable  Mortgage — Custom — Where 
Evidence  of  Custom  both  ways — Time  of  Removal  by 
Assignee, 

Questions  have  not  unfrequently  arisen  as  to 
the  right  of  the  assignees  of  a  bankrupt  to  remove 
fixtnres  in  the  apparent  ownership  of  such  bank- 
rupt, under  the  Y2d  sect,  of  the  6  Geo.  IV.  c.  16, 
repealed  by  12  &  13  Vict.  106,  and  this  inquiry 
will  form  the  subject  of  the  present  section. 

Provisions  of  the  Bankrupt  Act — By  the  stat. 
6  Gleo.  IV.  c.  16,  s.  72,  it  is  provided,  that  if  any 
bankrupt,  at  the  time  he  becomes  bankrupt,  shall, 
by  the' consent  and  permission  of  the  true  owner 
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thereof,  have  in  his  possession,  order,  or  disposi- 
tion, any  goods  or  chattels,  whereof  he  is  {was) 
reputed  owner,  or  whereof  he  had  taken  iipoa 
him  the  sale,  alteration,  or  disposition  as  owner, 
the  commissioners  (court)  shall  have  power  to  sell 
and  dispose  of  the  same  (to  order  the  same  to  be 
sold  and  disposed  of)  for  the  benefit  of  the  credi- 
tors under  the  commission  {bankruptcy). 

How  differed  from  21  Jac,  I,  c.  19. — It  will  be 
perceived  that  those  enactments  are  similar  to 
that  in  the  repealed  statute  21  Jac.  I.  c.  19,  ss. 
10, 11,  except  that  in  the  statute  6  Geo.  IV.  the 
words  are  "  or  disposition ; "  in  the  statute  of 
James,  they  were  **  and  disposition ; "  in  Geo.  IV. 
the  words  are  *' whereof  he  was  reputed  owner, 
or  whereof  he  had  taken  upon  himself  the  sale," 
&c. ;  in  tlie  statute  of  James  they  were  "  whereof 
they  shall  be  reputed  owners,  and  take  upon 
them  the  sale,"  &c.  The  words  in  parentheses 
were  those  of  the  12  &  13  Vict.  c.  106,  s.  125,  and 
were  the  only  alterations  made  by  that  statute  in 
6  Geo.  IV.  c.  16,  s.  72. 

The  statute  now  in  operation  is  the  "Act  to  con- 
solidate and  amend  the  Law  of  Bankruptcy,"  32  & 
33  Vict.  c.  71,  1869,  the  15th  sect,  of  which,  sub- 
clause 6,  provides  that  the  property  of  the  bank- 
rupt divisible  amongst  his  creditors  shall  comprise 
**all  goods  and  chattels  being  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  being  a  trader 
by  the  consent  and  permission  of  the  true  owner, 
of  which  goods  and  chattels  the  bankrupt  is 
reputed  owner,  or  of  which  he  has  taken  upon 
himself  the  sale  or  disposition  as  owner."  Having 
now  referred  to  the  course  of  legislation  upon  this 
subject,  we  shall  proceed  to  examine  the  casea 
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Bankruptcy. — Ordinary  house  and  trade  fixtures 
are  excluded  from  the  operation  of  the  reputed 
ownership  clauses  of  the  Bankruptcy  Act,  32  &  33 
Vict  c.  71,  s.  15  (5),  not  being  goods  and  chattels 
within  the  meaning  of  these  clauses,  Exp.  Barclay, 
5  De  G.  M.  &  G.  403 ;  and  this  is  the  rule  even 
when  fixtures  only  are  comprised  in  the  mortgRg;e  if 
annexed  to  the  freehold,  secus  if  movable.  Whit- 
more  r.  Empson,  23  Beav.  313;  comp.  Ex  parte 
Barclay,  mpra. 

Severance  necessary.  —  Until  severance,  the 
fixtures  are  part  of  the  freehold,  and  cannot 
therefore  be  said  either  to  be  "  goods  and  chat- 
tels," or  to  be  in  the  "  order  and  disposition  "  of 
llie  person  in  possession.  "  The  reason  of  this  is, 
that  with  regard  to  real  property  the  possession 
is  considered  as  nothing,  but  the  title  only  is 
hK)ked  to."  Boydell  v.  M*Michael,  1  Cr.  M.  &  E. 
177,  per  Parhe,  B. 

Severing  articles  from  the  realty  which  have 
been  afiSxed  to  it  does  not  divest  the  owner  of  his 
property  in  them  ;  they  become  personal  property 
hy  the  severance.  3  Wend.  104 ;  7  Cow.  59 ;  5  B.  & 
A.  826.  Morgan  v.  Varick,  8  Wend.  587,  Sup.  Ct. 
Amer. 

yflwLt  loithin  Statute. — To  bring  a  case  within 
the  meaning  of  the  above  section  of  the  Bankrupt 
Act,  it  will  be  manifest  the  property  must  be 
goods  and  chattels,*  therefore  the  possession  of 

Chattels. — Fixtures,  although  not  goods  and  chattels 
within  the  order  and  disposition  clause  in  the  Bankruptcy 
Act,  are  nevertheless  chattels  within  the  Bills  of  Sale  Act, 
1"  &  18  Vict.  c.  36,  the  7th  section  of  which  interprets  per- 
gonal chattels  to  mean  fixtures  capable  of  complete  trans- 
ftT  by  delivery,  and  therefore  a  mortgage  deed  of  such 
property  requires  registration.  See  Waterfall  v.  Penistone, 
«  E.  &  B.  876  ;  see  Mather  v.  Fraser,  2  Kay  &  J.  636  ;  see 
l^'ii  Chap.  viii. 
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land  or  things  fixed  to  the  freehold  is  not  witliin 
the  meaning  of  the  statute.  Ryall  v.  RoUe,  1  Atk. 
165,  1  Ves.  348.  See  Be  Head,  Exp.  Cobbold,  12 
W.  R.  215  ;  Exp.  Newberry,  7  Jur.  N.  S.  1222. 

Personal  Chattels. — ^The  right  of  assignees  to 
such  chattels  as  are  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy 
only  extends  to  personal  chattels,  such  as  pass  by 
transfer  and  delivery,  and  the  value  of  which  is  not 
deteriorated  by  removal.  Per  Sir  John  Cross  in 
Exp.  King,  4  Jur.  510. 

Distinction  between  tho^  things  Affixed  and 
those  not — A.,  B.,  and  C,  partners  and  distillers, 
occupied  certain  premises  leased  to  A.  and  another, 
and  used  in  common  in  the  trade  the  stills,  vats, 
and  utensils  necessary  for  carrying  it  on,  the  pro- 
perty of  which  stills,  &c.,  afterwards  appeared  to 
be  in  A.  On  the  dissolution  of  the  partnership, 
which  was  a  losing  concern,  it  was  agreed  that  C. 
and  one  J.  should  carry  on  the  business  on  the 
premises ;  and  by  deed  between  the  two  last  and 
A.  it  was  covenanted  and  agreed  that  A.  should 
withdraw  from  the  business,  and  permit  C.  and  J. 
to  use,  occupy,  and  enjoy  the  distil-house  and  pre- 
mises, paying  the  reserved  rent,  &c. ;  and  the 
several  stills,  vats,  and  utensils  of  trade,  specified 
and  numbered  in  a  schedule  annexed,  in  considera- 
tion of  an  annuity  to  be  paid  by  C.  and  J.  to  A. 
and  his  wife,  and  the  survivor ;  with  liberty  for  C. 
and  J.,  on  the  decease  of  A.  and  his  wife,  to  pur- 
chase the  distil-house  and  the  premises  for  the  re- 
mainder of  As  term,  and  the  stills,  vats,  &c., 
mentioned  in  the  schedule ;  and  C.  and  J.  cove- 
nanted to  keep  the  stills,  vats,  and  utensils  in 
repair,  and  to  deliver  them  up  at  the  time  if  not 
purchased  ;  and  there  was  a  proviso  for  re-entry  if 
the  annuity  were  two  months  in  arrear.     Under 
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this,  C.  and  J.  took  possession  of  the  premises,  and 
the  stills,  vats,  and  utensils,  and  carried  on  the 
business  as  before,  and  made  payments  of  the  an- 
nuity, which  afterwards  fell  in  arrear  more  than 
two  months ;  but  A/s  widow  and  executrix,  who 
survived  him,  did  not  enter,  but  brought  an  action 
for  the  arrears,  which  was  stopped  by  the  bank- 
ruptcy of  C.  and  J.,  who  continued  in  possession 
of  the  stills,  vats,  and  utensils  on  the  premises. 
On  a  question  whether  such  stills,  vats,  and  uten- 
sils 80  continuing  in  possession  of  0.  and  J.,  the 
new  partners,  and  used  by  them  in  their  trade  in 
the  same  manner  as  they  had  been  by  the  former 
pxrtners,  of  whom  A.,  the  owner,  was  one,  passed 
under  the  stat.  21  Jac.  I.  c.  19,  ss.  10  and  11,  to 
the  assignees  of  0.  and  J.,  as  being  in  the  posses- 
sion, order,  and  disposition  of  the  bankrupts  at 
the  time  of  their  bankruptcy,  as  reputed  owners, 
and  nothing  appearing  to  the  world  to  rebut  the 
presumption  of  true  ownership  in  the  bankrupts, 
arising  out  of  their  possession  and  reputed  owner- 
ship (of  which  reputed  ownership  the  jury  are  to 
judge  from  the  circumstances): — 

SHlls  fixed  to  the  Freehold, — Held,  1st,  That 
the  stills  which  were  fixed  to  the  freehold  did  not 
pass  to  the  assignees  under  the  words  "  goods  and 
chattels  "  in  the  statute. 

Vats  not  80  Jioced, — 2dly,  That  the  vats,  <fec., 
which  were  not  so  fixed  did  pass  to  the  assignees, 
as  being  left  by  the  true  owner  in  the  posses- 
sion, order,  and  disposition  (as  it  appeared  to  the  eye 
of  the  world)  of  the  bankrupts  as  reputed  owners. 

Different  construction  of  usage  in  Trade.  — 
3dly,  That  the  case  would  have  admitted  of  a 
different  consideration  if  there  had  been  a  usage 
in  the  trade  for  the  utensils  of  it  to  be  let  out  to 
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the  traders,  as  that  might  have  rebutted  the  pre- 
sumption of  ownership  arising  from  the  possession 
and  apparent  order  and  disposition  of  them.  Horn 
V.  Baker,  9  East.  215.  See  Sinclair  v.  Stevenson, 
"2  Bingh.  614,  in  which,  however,  Horn  v.  Baker 
does  not  seem  to  have  been  noticed;  see  ante  pp.4, 
173,  n  ;  Gawan  v.  Barclay,  ante  pp.  148,  163, 

L.  took  a  lease  of  a  mill  and  iron-jforge,  and 
bought  the  fixed  and  movable  implements,  &c. ; 
but  it  was  agreed  that  they  should  be  delivered 
up  at  the  end  or  other  determination  of  the  term, 
at  a  valuation,  if  the  lessors  should  give  fifteen 
months*  notice  of  their  desire  to  have  them.  L. 
afterwards  conveyed  all  his  interest  in  the  pre- 
mises, implements,  &c.,  to  a  creditor  in  trust ;  if 
default  should  be  made  by  L.  in  paying  certain 
itistalments,  to  enter  upon  and  sell  the  same,  and 
satisfy  himself  out  of  the  proceeds,  re-assigning 
the  residue  ;  and  if  the  lessor  should  require  a  re- 
sale of  the  implements,  &c.,  the  pioceeds  of  such 
re-sale  were  to  go  in  discharge  of  the  debt  if  un- 
satisfied. L.  made  default,  and  subsequently  be- 
came bankrupt ;  after  which,  and  during  the  term, 
the  creditor,  who  had  not  before  interfered,  entered 
upon  the  property.  Held,  on  trespass  brought  by 
the  assignee,  that  L.  had  at  the  time  of  his  bank- 
ruptcy the  reputed  ownership  of  the  movable  goods, 
but  not  of  the  fixtures.  Clark  v,  Crownshaw,  3  B. 
&  Ad.  804. 

Certain  machinery,  part  of  which  was  affixed  to 
the  freehold,  was  mortgaged  by  a  bill  of  sale  sepa- 
rately from  the  freehold.  The  machinery  was 
left  in  the  mortgagor's  possession  until  he  became 
bankrupt.  Held  that  the  fixed  machinery  did  not 
pass  under  the  order  and  disposition  clause.    Whit- 
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more  v.  Einpson,  5  W.  K.  217 ;  26  L.  J.  C.  H. 
364;23Beav.  313. 

In  these  cases,  the  Court  draws  the  distinction 
Ijetween  tliose  things  which  are  aflSxed  to  the  free- 
hold and  tliose  which  are  not. 

Steam-engine,  cfcc,  Affixed  to  the  Freehold. — A 
steam-engine  erected  for  the  purpose  of  working  a 
colliery,  to  be  used  by  the  lessee  of  such  colliery 
(Inring  his  term,  but  to  be  held  as  the  property  ot* 
tlie  landlord,  subject  to  such  use,  was  held  not  to 
pass  U>  the  assignees  of  his  tenant  on  his  bank- 
i^^ptcy,  for  it  does  not  come  within  the  description 
of  "goods  and  chattels"  in  6  Geo.  IV.  c.  16,  s.  72 ; 
nor  had  the  bankrupt  the  actual  or  apparent  owiier- 
rfiip.  Coombes  v,  Beaumont,  5  B.  &  Ad.  72, 8.  C. 
2  Ner.  &  Man.  235;  see  Boydell  v.  M^Michael, 
1  Cr.  M.  &  R  177 ;  Whitmore  v.  Empson,  5  W. 
R.  217.  26  L.  Ch.  364  ;  see  post 

In  Coombes  v.  Beaumont,  Mr  Justice  Parke  ob- 
served, that  "  if  the  steam-engine  be  affixed  to  the 
freehold,  it  clearly  does  not  pass  to  the  assignees, 
hecause  it  does  not  come  within  the  description  of 
'Soods  and  chattels*  within  the  6  Geo.  IV.  c.  16,  s. 
i'2.  This  was  determined  in  the  case  of  Horn 
''.  Baker ;  and  since  that  case,  as  far  as  my  expe- 
rience goes,  I  never  knew  that  any  distinction  was 
made  between  such  fixtures  as  would  be  removable 

Ijetween  landlord  and  tenant,  and  such  as  would 
not." 

Machinery,  MiUa.  —  Machinery,  consisting  of 
piills,  the  shafts  of  which  worked  in  sockets  fixed 
m  a  timber  frame  strongly  bolted  to  the  beams 
and  rafters  of  the  freehold.  Held  not  to  be  goods 
«nd  chattels  within  the  125th  sect,  of  the  12  &  13 
^ict.  c.  106 ;  in  Acton  Ex  parte,  re  Walker,  4  L. 
T.N.S.261. 
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All  the  machinery  and  fixtures  used  in  the 
manufacturing  of  silk  in  the  mill  are  included  in 
all  "  those  the  steam-engine,  or  steam-engines, 
boilers,  steam-pipes,  main-shafting,  mill-gearing, 
millwrights'  work,  and  other  machinery  and  fix- 
tures whatever,  then  erected  or  set  up,  or  standing, 
or  being,  or  which  should  at  any  time  thereafter 
be  erected,  or  set  up,  or  stand,  or  be  in  and  upon 
the  lands,  mill,  and  premises,  or  any  part  thereof." 
Haley  v.  Hammersley,  9  W.  R.  662 ;  30  L.  J.  Ch. 
771 ;  4  L.  T.  N.  S.  269,  Campbell,  C. 

Tenants*  Fixtures,  Goods,  and  Chattels  ;  Posses- 
sioriy  Order,  and  Disposition. — And  even  tenants' 
fixtures,  such  as  grates,  stoves,  and  cisterns,  Ac, 
do  not  pass  to  the  assignees.  The  lessee  for  years 
of  a  house,  who  was  also  possessed  of  the  fixtures 
therein  by  separate  purchase,  mortgaged  his  term 
with  the  fixtures,  and  afterwards  became  bank- 
rupt ;  it  was  held  that  his  assignee,  who  removed 
and  converted  them,  was  liable  in  trover  by  the 
mortgagee  to  pay  the  value  of  them  while  on  the 
demised  premises.  Boydell  u  M*Michael,  3  Tyrw. 
974,  S.  C.  1  C.  M.  &  R.  177 ;  see  Exp.  Heathcote, 
in  2  Mont.  D.  &  De  G.  714.  In  the  former  case, 
Mr  Baron  Parke  said,  "  The  real  nature  of  the 
tenant's  interest  is,  that  he  had  a  right  to  remove 
the  fixtures  during  the  term;  that  interest  has 
been  held  sufficient  to  enable  the  sheriff  to  seize 
tliem  under  a  fieri  facias,  but  Horn  v.  Baker 
decides  that  they  are  not  'goods  and  chattels' 
within  the  meaning  of  the  clause  as  to  the  order 
and  disposition  of  the  bankrupt.  The  reason  of 
this  is,  that  with  regard  to  real  property,  the  pos- 
session is  considered  as  nothing,  but  the  title  only 
is  looked  to."  See  Hallen  v.  Runder,  1  Cr.  M. 
&  R.  266,  and  Minshall  v.  Lloyd,  2  M.  &  W. 
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459,  where  the  same  learned  Judge  says, ''  I  assent 
to  the  doctrine  laid  down  in  Coombes  v.  Beau- 
mont»  and  Bojdell  v,  M'Michael,  that  such  fixtures 
are  not  goods  and  chattels  within  t))e  meaning  of 
the  Bankrupt  Law,  though  they  are  goods  and 
chattels  when  made  such  by  the  tenant's  severance, 
or  for  the  benefit  of  execution  creditors."  * 

Possession  of  Tenant  subject  to  Landlord's  right 
of  Property, — If  a  tenant  be  permitted  by  his  land- 
lord to  have  possession  of  fixtures  subject  to  the 
landlords  right  of  property  in  them,  they  do  not 
pass  to  his  assignees  as  being  in  his  order  and  dis- 
IKwition  ;  on  the  contrary,  he  holds  them  under  a 
special  contract  which  prevents  tliem  from  being 
in  his  power  of  disposition  at  all.  Hitch  man  v. 
Walton,  4  M.  &  W.  414,  per  Lord  Abinger,  C.  B. 
See  Coombes  v.  Beaumont,  ante  p.  197. 

Lien  where  Money  lent  on  Security  of  Fixtures. 
—If  a  lessee  borrow  money  on  security  of  fixtures 
on  leasehold  premises,  the  lender  has  a  lien  on 
Ihem  for  the  money  lent,  yet  they  are  not  chattels 
subject  to  reputed  ownership.  Exp.  Spicer,  3  M. 
Jc  Ayr.  213,  2  Dea.  335,  1  Jur.  266. 

Steawrengines,  &c. — Steam-engines,  machinery, 
and  fixtures  are  not  so  attached  to  the  premises  of 
which  the  bankrupt  is  in  possession  as  to  be  legally 
affixed  to  the  freehold.  Ex  parte  Wilson,  4  Dea. 
4  C.  143 ;  Ex  parte  Belcher,  Id.  703,  2  Mon. 
A  Ayr.  160 ;  Ex  parte  Spicer,  supra.  See  ante 
l>.  136. 

A  tenant  of  a  cotton-mill,  in  which  there  were 
a  steam-engine,  boilers,  &c.,  mortgaged  the  mill, 
engine,  boilers,  &c.,  to  B.,  but  remained  in  posses- 
sion until  the  bankruptcy.  The  entablature  plate 
ot  the  engine,  which,  however,  formed  no  part  of 
*  See  BiDs  of  Sale  Act,  and  see  Chap.  viii. 
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the  working  apparatus,  was  fixed  to  the  freehold 
of  the  mill ;  every  other  part  of  the  engine  was 
secured  by  bolts  and  screws,  and  might  be  removed 
without  injury  to  the  building.  Held,  that  the 
steam-engine  was  not  in  the  order  and  disposition 
of  A.  at  his  bankruptcy.  Hubbard  v.  Bagshaw, 
4  Sim.  326.  See  also  Ex  parte  Lloyd,  1  Mon.  & 
Ayr.  494. 

In  Shuttleworih  v.  Hernaraan,  5  W.  R.  853, 
26  L.  J.  Bank.  61,  1  De  G.  &  J.  332,  a  tenant  of 
a  cotton-mill  covenanted  with  his  landlord  that  he 
would  always  keep  machinery  in  the  mill  to  the 
value  of  £3000  for  security  for  the  payment  of  the 
rent.  The  tenant  became  bankrupt,  and  the  official 
assignee  immediately  entered  upon  the  mill,  and 
claimed  to  remove  the  machinery.  The  machinery 
was  held  to  be  in  the  order  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  landlord,  wlio 
was  the  true  owner,  and  that  the  assignee  was 
entitled  to  remove  it, — Turner,  L.  J.,  observing", 
that'if  the  property  had  been  actually  mortgaged 
to  this  landlord,  it  would  come  expressly  within 
the  words  of  the  Act.  Here  there  was  not  an 
actual  mortgage,  but  an  attempt  to  create  a  lien 
by  the  covenant,  and,  therefore,  the  policy  of  the 
law  was  applicable.  His  Lordship,  however,  wished 
to  be  understood  as  not  extending  his  observations 
to  cases  where,  according  to  the  custom  of  the 
country  or  district,  there  was  a  habit  of  keepin 
the  machinery  under  the  control  of  the  landlord. 

The  lessee  of  a  mill  and  steam-engine  cove- 
nanted to  repair,  reasonable  wear  and  tear  excepted. 
During  the  lease  he  added  both  to  the  height  and 
extent  of  the  mill,  and  removed  all  the  works  of 
the  engine  except  the  fly-wheel,  fly-wheel  shaft, 
and  boiler,  and  attached  to  them  a  new  engine  of 


or 
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greater  power.  There  was  an  injunction  granted 
to  restrain  the  assignees  of  the  lessees,  who  had 
become  bankrupt,  from  removing  the  parts  of  the 
new  bnilding  and  the  new  parts  of  the  engine, 
subject  to  an  action  to  be  brought  by  the  lessors  to 
try  the  right.     Sunderland  v.  Newton,  3  Sim.  450. 

Where  a  bankrupt  was  in  possession  of  a  fac- 
tory, steam-engine,  and  fixtures,  under  a  contract 
for  the  purchase,  and  the  day  before  he  committed 
an  act  of  bankruptcy  he  requested  the  vendor  to 
re-sell  and  pay  himself,  and  the  vendor  accord- 
ingly re-took  possession,  and  the  man  then  in 
charge  of  the  property  for  the  bankrupt  agreed  to 
continue  in  charge  of  the  property  for  the  vendor, 
it  was  held  that  the  steam-engine  and  fixtures 
were  not  in  the  order  and  disposition  of  the  bank- 
rupt.    Ex  parte  Watkins,  1  Dea.  296. 

The  owner  of  a  freehold  gave  a  mortgage  for  a 
term  of  years,  but  remained  in  possession  ;  while 
in  possession  he  added  fixtures.  Held,  that  the 
fixtures  were  not  in  his  reputed  ownership.*  Ex 
parte  Belcher,  2  M.  &  Ayr.  1 60  ;  see  Ex  parte 
Scarth,  4  Jur.  826,  1  Mont.  D.  &  De  G.  240  ; 
Walmsley  v.  Milne,  7  C.  B.  N.  S.  135. 

Trade  Fixtures^  Goods,  and  Chattels  ;  Posses- 
ffioHy  Order,  and  Disposition. — ^As  to  trade  fix- 
lures,  the 'assignees  are  entitled  to  such  as  the 
executor  could  claim  against  the  heir,  or  the  tenant 
remove  as  against  his  landlord,  having  regard  to 
the  quality  of  the  estate.  As  to  house  fixtures,  it 
18  too  much  to  say  that  whatever  comes  within 
the  most  comprehensive  meaning  of  the  word  *'  fix- 

*  If  a  mortgagee  be  himself  a  trustee,  to  whom  notice 
must  be  given,  the  transaction  itself  is  notice  enough  to 
prevent  reputed  ownership.  Exp.  Smart,  2  M.  &  Ayr. 
60. 
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tures"  forms  part  of  the  realty,  but  only  such  as 
by  their  removal  would  do  injury  and  waste  to 
the  premises.  Per  Sir  G.  Bose,  Ex  parte  King, 
re  Walsh,  4  Jur.  510. 

Steam-engine. — ^A  mortgage  was  made  of  pre- 
mises and  machinery,  which  included  a  steam- 
engine,  &c.,  erected  for  trade  purposes  and  fixed 
to  the  freehold  ;  the  mortgagor  continued  in  posses- 
sion. Held,  1st,  the  steam-engine  might  be  re- 
moved ;  2dly,  it  was  well  mortgaged,  and  not  in 
the  reputed  ownership.  Ex  parte  Lloyd,  1  M.  & 
Ayr.  494,  3  D.  &  C.  765. 

A  lessee  erects  trade  fixtures  firmly  attached  to 
the  freehold,  but*  removable  as  between  himself 
and  the  landlord.  He  then  mortgages  the  pre- 
mises by  way  of  demise,  by  the  same  description 
as  that  in  the  lease,  and  without  referring  to  the 
new  erections,  the  sum  secured  being  a  floating 
balance  limited  to  an  amount  greater  than  the 
premises  would  be  worth  without  the  fixtures. 
He  becomes  bankrupt.  Held,  that  the  mortgagee 
was  entitled  to  the  fixtures.  Ex  parte  Bentley, 
2  Mon.  D  &  De  G.  591. 

The  bankrupts  purchased  certain  copyhold  pro- 
perty with  various  fixtures  erected  thereon,  which 
were  in  law  removable  as  between  landlord  and 
tenant,  as  well  as  on  the  principle  of  their  being 
trade  fixtures.  They  afterwards  mortgaged  the 
property,  together  with  all  these  fixtures,  de- 
scribing them  precisely  in  the  words  used  in  the 
purchase  deed,  and  after  the  mortgage  they 
erected  on  the  premises  some  other  fixtures  of 
the  like  nature,  and  continued  in  the  possession 
of  the  whole  property  up  to  the  period  of  their 
bankruptcy.  Held,  that  all  these  fixtures  passed 
to  the  mortgagees,  as  parcel  of  the   mortgaged 
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estate,  and  were  not  to  be  considered  as  goods  or 
chattels  in  the  order  and  disposition  of  tlie  bank- 
rupts at  the  time  of  their  bankruptcy,  within  the 
meaning  of  the  6  Geo.  IV.  c.  16,  s.  72.  Exp.  Rey- 
nal,  re  Hughes,  2  M.  D.  &  De  G.  443 ;  Exp.  Broad- 
wood,  1  i6.  634 ;  Exp.  Tagart,  De  Gex,  531  ; 
Flet<5her  v.  Manning,  1  C.  &  K.  350 ;  Exp.  Cowell, 
17  L.  J.  Bank.  16. 

A  trader  mortgages  the  trade  premises  in  fee, 
and  enters  into  partnerslnp,  and  the  firm  carries 
on  business  on  the  same  premises,  and  erects  trade 
fixtures.  Held,  on  their  bankruptcy,  that  the  mort- 
gagee was  entitled  to  the  trade  fixtures.  Ex  parte 
Cotton,  2  Mont.  Dea.  &  De  G!  725.  See  Cull- 
wick  V,  Swindell,  ante  pp.  50,  166,  172. 

A.,  being  owner  in  fee  of  certain  hereditaments 
with  a  cotton-mill  thereon,  entered  into  partner- 
ship with  B.  as  cotton-spinners  ;  they  then,  out  of 
the  partnership  funds,  erected  new  machinery  in 
the  mill,  and  afterwards  A.,  by  himself,  made  a 
conveyance  of  the  mill,  together  with  all  the 
machinery,  erections,  and  buildings,  by  way  of 
mortgage,  to  secure  a  partnership  debt.  A.  and 
B.  afterwards  became  bankrupts,  having  continued 
in  the  use  and  occupation  of  the  mill,  &c.  &c. 
The  assignees  entered  into  possession,  and  sold 
the  wheels,  steam-engines,  standing  and  going 
gear,  shafts,  steam  and  gas  pipes.  Upon  the 
petition  of  the  mortgagees,  praying  that  the  pro- 
duce of  these  articles  might  be  paid  over  to  them, 
as  forming  part  of  their  mortgage  security,  it  was 
lield  that  they  were  so  entitled,  and  that  they  did 
not  belong  to  the  assignees  as  goods  and  chattels 
within  the  order  and  disposition  of  the  bankrupts, 
by  force  of  the  72d  sect,  of  6  Geo.  IV.  c.  16.  Ex 
parte  Scarth,  4  Jur.  826. 
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Special  Provision  in  Lease. — By  lease  the  lessor 
demised  a  colliery  to  the  lessee,  and  all  engines, 
machinery,  and  other  implements,  effects,  and 
things  then  lying  on  or  about  the  colliery,  or  used 
or  employed  therewith,  and  mentioned  in  a  cer- 
tain inventory  and  valuation  then  made,  habendum 
for  twenty-one  years,  at  a  certain  rent  therein 
mentioned.  The  lease  contained  a  proviso  for 
re-entry  in  case  the  rent  should  be  in  arrear  for 
thirty  days ;  and  also  a  proviso,  that  on  the  ex- 
piration or  sooner  determination  of  the  demise, 
the  lessee  should  leave  and  yield  up  to  the  lessor 
all  engines,  machines,  effects,  and  things  belonging 
to  and  used  in  the  said  colliery,  and  that  an 
inventory  and  valuation  should,  three  months  pre- 
viously thereto,  be  made  and  taken  by  the  parties 
respectively,  or  by  an  umpire,  and  such  inventory 
should  be  compared  with  the  then  present  inven- 
tory and  valuation,  and  that  the  difference  in 
value  of  the  engine,  &c.,  should  be  paid  by  the 
landlord  or  tenant  to  the  other,  according  as  it 
was  greater  or  less  than  the  value  at  the  time 
of  letting.  The  tenant  entered  and  occupied, 
and,  failing  in  payment  of  rent,  the  lease 
became  forfeited,  and  the  landlord  recovered  a 
judgment  in  ejectment  in  Trinity  Term,  1818, 
but  did  not  execute  his  writ  of  possession  until 
the  9th  of  November  1819.  On  the  following  day 
the  tenant  committed  an  act  of  bankruptcy.  The 
lease  having  become  forfeited  by  the  act  of  the 
tenant,  no  inventory  or  valuation  of  the  machines, 
&c.,  was  made  three  months  before  the  deter- 
mination of  the  lease.  Held,  that  as  the  lessee 
had  thereby  rendered  it  impracticable  for  the 
landlord  to  have  a  valuation  made  three  months 
before  the  determination  of  the  demise^  the  latter 
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was  entitled,  without  any  such  vahiation  having 
been  made,  to  resume  possession  of  the  fixtures, 
machinery  and  other  effects  used  under  tlie 
demise  in  the  colliery,  upon  the  determination 
of  the  lease  by  such  forfeiture,  as  well  as  the 
new  machineiy  erected  by  the  tenant  during 
the  term.  Held,  secondly,  that  the  tenant  never 
had,  under  this  demise,  the  possession,  order,  or 
disposition  of  the  fixtures  or  movable  articles 
within  the  meaning  of  the  21  Jac.  I.  c.  19, 
but  a  mere  qualified  right  to  use  them  during  the 
term ;  and  that  if  they  had  been  in  his  possessiou, 
&c.,  within  the  meaning  of  this  statute,  that  would 
have  ceased  when  the  landlord  resumed  posses- 
sion on  the  9th  of  November.  During  the  inter- 
mediate time  between  recovery  of  the  judgment  in 
Trinity  Term,  1818,  and  execution  of  the  writ  of 
habere  facias  possessionem  on  9  th  of  November 
1819,  the  bankrupt  continued  to  work  the  colliery, 
and  to  have  the  use  of  the  machinery  and  imple- 
menta  Held,  that  during  this  period  the  bank- 
rupt had  not  the  order  or  disposition  of  the 
machinery  and  implements  within  the  statute  of 
James.  Storer  v.  Hunter,  3  B.  &  C.  368,  5  D.  & 
K.  240 ;  ante  p.  126. 

EquitcMe  Mortgage, — Under  an  equitable  mort- 
gage created  by  the  deposit  of  a  lease  unaccom- 
])auied  by  any  memorandum,  the  tenant's  fixtures 
pass  to  the  equitable  mortgagee.  Williams  v, 
Evans,  M.  R.  23  Beav.  239  ;  Edwards  Exp.  1 
Fonb.  Bank.  R.  208. 

An  equitable  mortgage  of  a  lease  of  a  public- 
house  with  fixtures  (house  and  trade)  will  prevent 
them  from  passing  to  the  assignees  on  the  bank- 
ruptcy of  the  lessee,  as  being  in  his  order  and  dis- 
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position.     Exp.  Barclay,  5  De  G.  M.  &.  G.  403, 
25  L.  J.  Bank.  1. 

A  bankrupt,  becoming  the  owner  as  well  as 
occupier  of  a  freehold  cotton-mill,  gave  the  peti- 
tioners an  equitable  mortgage  on  it,  ''together 
with  the  steam-engines,  and  also  all  and  singular 
other  the  movable  and  fixed  machinery  and  steam- 
engines  then  in,  upon,  about,  and  belonging  to  the 
said  steam-mill  and  i)remises,  or  occupied  or  used 
therewith,''  and  the  bankrupt  continued  in  posses- 
sion of  the  mill  and  fixtures  up  to  the  period  of 
his  bankruptcy.  Held,  that  all  the  parts  of  the 
machinery  and  fixtures  which  were  so  attached 
to  the  premises  as  to  be  legally  affixed  to  the 
freehold  were  not  to  be  considered  as  goods  and 
chattels  within  the  72d  sect,  of  the  Bankrupt  Act, 
and  that  the  assignees  had  no  right  to  them  as 
against  the  equitable  mortgagee.  Exp.  Wilson,  4 
Dea.  &  C.  143,  2  Mont.  &  Ayr.  61. 

A  memomndum  of  deposit  accompanying  an 
equitable  mortgage  stated  that  the  bankrupt  had 
deposited  "  the  deeds  and  documents  under  which 
I  hold  the  steam-mills,  cottages,  land,  buildings, 
and  premises  at  L. "  Held,  that  the  equitable 
mortgagee  had  a  lien  on  the  fixtures,  whether 
erected  before  or  after  the  time  of  the  deposit, 
and  including  those  that  were  removable  between 
landlord  and  tenant,  although  it  was  sworn  that 
it  was  not  intended  to  include  the  machinery  in 
the  mortgage.  Ex  parte  Price,  2  Mon.  D.  &  De 
G.  518. 

A  lessee  annexed  tenant's  fixtures,  and  then 
deposited  the  lease  by  way  of  mortgage,  with  a 
memorandum  not  noticing  the  fixtures.  Held,  on 
his  bankruptcy,  that  the  security  included  the 
fixtures.     Tagart,  Exp.  1  De  G.  531 ;  Broad  wood. 
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Exp.  1  Mont  D.  &  De  G.  631 ;  Cowell,  Exp.  17 
L.  J.  Bk.  16. 

A.,  by  memoraritium  in  writing,  made  an  equit- 
able mortgage  to  B.  trf  premises  held  by  A.  foy  a 
term  of  years,  including  fixtures  belonging  to  A. 
The  term  expired,  and  A.  tjontinued  to  occupy  as 
a  yearly  tenant,  and  then  obtained  a  renewal  of 
the  lease,  the  counterpart  of  which,  executed  by 
A.,  was  exchanged  with  B.  for  the  old  one,  pur- 
suant to  an  undertaking  to  that  e£^t.  But  A 
became  bankrupt  before  the  new  lease  was 
delivered,  and  the  lessor  declared  it  forfeited.  A. 
was  in  possession  of  tlie  fixtures,  which  were  sold 
by  his  assignees.  Held,  that  they  were  not  in  his 
order  and  disposition.  Fearenside  v.  Derhara,  13 
L.  J.  Ch.  354. 

Plaintiff  and  B.  agreed  that  the  latter,  on  pay- 
ment of  £1000  premium,  and  erecting  fittings  to 
the  value  of  £500,  should  have  a  lease  from  plaintiff 
of  certain  premises,  and  that  plaintiff  should 
advance  £1000,  to  be  secured  by  the  premises  so 
fitted  up.  B.  entered,  put  up  the  fittings,  and 
continued  in  possession ;  but  nothing  more  was 
done,  except  that  B.,  preferring  to  have  only  the 
agreement,  and  desiring  to  deposit  it  as  a 
security  to  others,  plaintiff  allowed  him  to  deposit 
his  part  of  the  agreement  (which  was  a  duplicate) 
as  a  security,  subject  to  plaintiff's  claim  for  £1000. 
B.  became  bankrupt,  and  his  assignees,  under  an 
order  of  the  Court  of  Bankruptcy,  severed  and  sold 
the  fittings.  Held,  that  plaintiff  was  equitable 
mortgagee  of  the  premises  and  fittings,  and  thnt 
the  assignees  had  no  right  to  remove  them.  Tebb 
V.  Hodge,  39  L.  J.  N.  S.  39,  5  L.  R.  0.  P.  73, 
Ex.  Ch. 

Custom. — ^Machinery  affixed  to  the  freehold  of 
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ironworks  is  not  considered  to  be  within  the  order 
and  disposition  of  the  bankrupt  trader,  where,  by 
the  custom  of  the  coonty,  such  articles  are  fur- 
nished by,  and  continue  to  be  the  property  of,  the 
lessor.  Bnfford  v.  Bishop,  Bishop  v.  Bufford,  5 
Buss.  346 ;  and  see  HubWd  v.  Bagshaw,  4  Sim. 
326 ;  and  Shuttleworth  v.  Hemaman,  5  W.  R.  853. 
In  1797,  premises  in  L.,  described  as  "  land,  a 
dwelling-house,  machine-house,  and  other  buildings 
and  erections,"  were  conveyed  in  fee  to  one  of 
several  partners.  The  conveyance  stated  them 
to  be  then  in  the  possession  of  that  partner,  and 
another  of  his  then  partners.  Machinery  and 
utensils  were  afterwards  placed  thereon  by  the 
firm  for  the  purpose  of  carrying  on  the  business 
of  calico-printers.  The  machinery  and  utensils 
were  firmly  fixed  to  the  freehold,  yet  in  such 
manner  that  they  might  be  easily  removed  with- 
out material  injury  to  themselves  or  the  buildings. 
In  that  part  of  the  country  similar  articles  so 
fixed  are  commonly  bought,  sold,  and  removed, 
without  treating  them  as  fixtures.  In  taking  stock 
yearly,  between  1804  and  1825,  the  buildings  and 
land  were  valued  and  classed  separately  from 
the  machinery  and  fixtures,  but  the  whole  was 
always  dealt  with  and  considered  as  partnership 
projierty.  In  1828  two  of  the  partners  (then 
seised  in  fee  of  the  freehold  land  and  buildings 
under  a  conveyance  not  mentioning  machineiy  or 
fixtures)  mortgaged  them  for  a  term ;  "  and  also 
the  steam-engine,  mill-gearing,  heavy  gear,  mill- 
wright-work, fixed  machineiy,  and  other  matters 
and  things  standing  and  being  in  or  upon  the 
thereby  demised  buildings,  works,  and  premises, 
which  in  any  manner  constitute  fixtures  and 
appendages  to  the  freeliold  of  the  same,  or  any 
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part  thereof."  They  remained  in  possession,  and 
carried  on  the  works  till  1829,  when  they  coni- 
pounded  with  their  creditors,  and  afterwards  till 
they  became  bankrupts.  In  April  1831,  their 
assignees  sold  and  removed  the  machinery  and 
utensils,  except  two  steam-engines,  wilh  the  first 
motion  and  main  shafts  attached  to  them,  and 
two  water-wheels  which  supplied  power  to  the 
rest  Held,  first,  that  the  machinery  and  utensils 
so  removed,  having  been  affixed  to  the  inheritance 
for  the  purposes  of  trade  only  in  a  place  where  as 
such  they  would  have  commonly  been  removed, 
and  being,  in  fact,  removable  without  injury  to  the 
freehold,  were  not  to  be  taken  as  part  of  the  inhe- 
ritance, but  as  i)ersonal  estate  only,  which  passed 
to  the  assignee  of  the  bankrupt ;  secondly,  that 
the  mortgage  deed  was  only  intended  to  pass  that 
part  of  the  machinery  which,  from  the  circum- 
stances of  its  erection,  necessarily  became  part  of 
the  freehold.*  Trappes  v,  Harter,  B  Tyrw.  603, 
S.  C.  2  Cr.  &  M.  153.  This  case  has  been  said 
to  be  doubted  in  Minshall  v.  Lloyd,  per  Parke, 
B.  See  the  observations  of  the  Court  on  Trappea 
/*.  Harter  and  Waterfall  v.  Penistone,  in  Walm- 
sley  V.  Milne,  7  C.  B.  N.  S.  133.  See  Pim  v.  Graze- 
l)rooke,  3  M.  &  Gr.  863 ;  Thomson  v.  Pettitt,  10 
Q.  B.  101. 

Where  JSvidence  of  Custom  hofh  ways, —  Where 
the  assignees  rely  uj)on  the  custom  of  the  country 
to  raise  a  title  by  order  and  disposition,  but  the 
evidence  of  usage  is  both  ways,  this  will  not  entitle 
the  assignees,  it  lying  upon  them  to  prove  the  re- 

•  Quare,  Whether,  for  the  more  convenient  use  of  a 
personal  chattel,  it  is  affixed  to  the  freehold,  it  would  be 
considered  "  goods  and  chattels "  within  the  Bankruptcy 
Acts? 
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puted  ownership.     Ex  parte  Scarth,  4  Jiir.  826, 
1  Mont.  B&B.  240. 

Time  of  Removal  by  Assignee, — The  right  of  a 
tenant  to  remove  fixtures  continues  only  during 
his  original  term,  and  such  further  period  as  he 
holds  under  a  riglit  to  consider  himself  as  tenant. 
Where,  therefore,  the  term  pursuant  to  a  proviso 
in  the  lease  was  forfeited  by  the  bankruptcy  of  the 
lessee,  and  the  lessor  entered  upon  the  -assignees  in 
order  to  enforce  the  forfeiture,  and  three  weeks 
afterwards,  the  assignees  of  the  lessee  still  continu- 
ing in  possession,  removed  and  sold  a  fixture  put 
up  by  the  lessee  for  the  purposes  of  trade,  and  the 
jury  found  that  it  was  not  removed  within  a  rea- 
Rouable  time  after  the  entry  of  the  lessor,  held 
that  they  had  no  right  to  remove  it,*  and  that  the 
lessor  might  recover  it  in  trover.  Weeton  v.  Wood- 
cock, 7  M.  &  W.  14.     See  post  Chap.  viii.  s.  1. 

♦  Semble.    Such  would  have  been  the  case  even  without 
such  finding  of  the  jury. — Id, 


SECTION  VIII. 

BUI  qf  Sales  Act,  17  dh  IS  Vict  c,  36,  corresponding 
with  the  Irish  Act,  17  d?  18  Vict,  c,  55. 

There  have  been  several  cases  decided,  both  at 
cominon  law  and  in  equity,  since  the  publication  of* 
the  last  edition  of  this  work,  some  of  them  of  a 
conflicting  character,  upon  a  very  important  branch 
of  the  subjects  discussed  in  this  vohime— namely, 
How  far  a  mortgage  of  land,  to  which  fixtures 
have  been  annexed,  requires  registration  as  a  bill 
of  sale?  and  these  cases  shall  now  occupy  our 
attention  for  a  short  time. 

The  rules  deducible  from  these  may  be  thus 
shortly  stated,  although  it  will  be  convenient  to 
analyse  them  more  extensively  hereafter. 

If  the  owner  in  fee  mortgages  land  with  fixed 
machinery  upon  it,  the  fixtures  will  pass  with  the 
land,  as  appurtenant  thereto,  and  the  deed  does  not 
require  registration.  But  if  the  mortgage  deed 
conveys  a  greater  interest  in  the  fixtures  than  the 
mortgagor  had  in  the  land,  then  the  deed  requires 
registration.  Take,  for  instance,  a  mortgage  by  tlie 
owner  in  fee  of  a  mill  with  fixed  machinery  upon  it; 
if  the  mortgagee  takes  an  absolute  interest  in  the 
fixtures  as  appurtenant  to  the  land — in  fact,  the 
same  interest  which  the  mortgagor  had  in  them — 
the  deed  would  not  require  registration ;  but  if 
the  mortgagor  were  not  only  lessee  of  the  mill,  but 


212  BILLS  OF  SALE  ACT. 

absolute  owner  of  the  fixtures,  if  he  wishes  to 
convey  that  interest  in  the  fixtures  to  the  mort- 
gagee, the  deed  must  be  registered,  otherwise  the 
mortgagor  can  only  confer  on  the  mortgagee  an 
interest  in  the  trade  fixtures  corresponding  to  that 
which  he  had  in  the  mill. 

Let  us  see  how  this  is.  Cullwick  v.  Swindell, 
3  L.  R.  Eq.  249,  15  W.  R.  216,  and  Climie  v. 
Wood,  3  L.  R.  Ex.  257,  ib.  Ex.  Ch.  328,  decide 
that  where  land  is  mortgaged  in  fee,  as  well  those 
trade  or  tenant's  fixtures  which  are  annexed  to  the 
land  at  the  time  of  the  mortgage,  as  those  annexed 
subsequently  by  the  freeholder,  became  part  of  the 
land,  and  pass  by  the  conveyance  of  the  freehold 
to  the  mortgagee.  Mather  v.  Eraser,  2  K.  &  J. 
536.  4  W.  R.  387  ;  Longbottom  v.  Berry,  6  L.  R 
Q.  B.  123;  Holland  v,  Hodgson,  20  W.  R.  990, 
Ex.  Ch.  7  L.  R.  0.  P.  328,  41  L.  J.  C.  P.  146, 
26  L.  T.  709,  decide  that  although  a  tenant  for 
years  might,  as  against  his  landlord,  remove  such 
fixtures  when  he  has  erected  them  himself,  yet  a 
mortgagor  in  fee  has  no  such  right  as  against  his 
mortgagee ;  and  as  the  fixtures  would  pass  without 
any  separate  assignment,  the  deed  does  not  require 
legistration,  so  that  it  is  not  necessary  to  register 
a  mortgage  in  fee  in  order  to  pass  tenant's  or  trade 
fixtures  in  the  security.  Ex  parte  Barclay  re  Joyce, 
9  L.  R.  Ch.  App.  Cas.  576,  22  W.  R.  608,  43  L. 
J.  Ch.  449,  also  decided  that  where  the  mortgagor 
conveys  the  same  limited  interest  in  the  land  and 
in  the  fixtures,  so  that  they  are  enjoyed  as  part  of 
the  limited  interest  conveyed  in  the  land,  the  deed 
does  not  require  registration.  But  Hawtrey  v. 
Biitlin,  8  L.  R.  Q.  B.  290,  21  W.  R.  633,  42  L 
J.  163,  28  L.  T.  532  ;  Begbie  v.  Fen  wick,  8  L.  R 
Ch.  App.  Cas.  1075,  19  W.  R.  402,  24  L.  T.  58; 
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Exp.  Daglish  in  re  Wilde,  8  L.  R  Ch.  App.  Cas. 
1072,  21  W.  R.  893,  29  L.  T.  168,  decide 
that  where  the  owner  of  a  limited  interest  in 
land,  and  an  absolute  interest  in  fixtures,  mort- 
gages his  limited  interest  in  the  land,  with  the 
right  of  enjoyment  of  the  fixtures  during  the  term, 
so  long  as  they  continue  part  of  the  land,  with  a 
right  to  sever  them  and  dispose  of  them  absolutely, 
then  the  deed  requires  to  be  registered  in  order 
that  the  fixtures  should  pass  with  the  security, 
whatever  be  the  form  of  the  deed,  and  whether  it 
contains  one  witnessing  part  or  two.  Exp.  Dag- 
lish, supra. 

It  may  be  found  useful  to  enter  more  at  large 
into  the  cases  bearing  upon  this  subject,  the  imsatis- 
factory  state  of  the  law  upon  which  will  probably 
soon  lead  to  some  legislation. 

The  first  case  upon  the  subject  is  that  of  Water- 
fall V.  Penistone,  6  E.  &  Bl.  876.  There  C. 
mortgaged  to  M.  the  freehold  of  a  mill  with 
machinery  therein.  Afterwards  J.  assigned  to  the 
defendant  the  equity  of  redemption,  and  certain 
machinery  which  had  been  fixed  in  the^mill  since 
the  first  mortgage.  Afterwards,"  in  consideration  of 
£500  paid  to  G.  by  the  defendant,  J.  by  indenture 
assigned  to  defendant  machinery  erected  since  the 
conveyance  of  the  equity  of  redemption,  subject  to 
redemption  on  payment  of  the  £500 ;  and  by  the 
same  indenture  covenanted  that  the  mill  and 
machinery,  specified  in  the  previous  conveyance  of 
the  equity  of  redemption,  should  be  charged  with 
the  £500  as  well  as  the  money  before  secured 
upon  it  The  machinery  comprised  in  the  last- 
mentioned  indenture  was  erected  for  the  purpose 
of  carrying  on  the  manufactory  in  the  mill ;  and 
for  the  more  conveniently  doing  so,  a  part  of  it 
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wns  screwed,  nailed,  and  otherwise  fixed  to  the 
mill.  J.  became  bankrupt ;  in  anticipation  of 
which,  defendant  took  possession,  and  entered  on 
the  mill  and  machinery, — J.  having  been  in  posses- 
sion for  more  than  twenty-one  days  after  the  making 
of  the  indenture  up  to  the  time  of  such  entry.  The 
machinery  comprised  in  the  last-mentioned  inden- 
ture remained  on  the  premises.  J.'s  assignee 
claimed  it  on  the  ground  that  such  indenture 
had  not  been  roistered  under  17  &  18  Vict  c. 
36.  Held,  that  they  were  entitled  to  the  machi- 
nery, the  conveyance  thereof  being  void  as  against 
them  for  want  of  registration  ;  for  that  under  the 
interpretation  clause  (sect.  7)  the  machinery  was 
personal  chattels,  as  the  intention  of  the  parties 
appeared  to  be  that  the  machinery  should  pass 
separately  from  the  realty,  and  so  it  has  not 
become  part  of  the  freehold  by  annexation  sub- 
sequent to  the  conveyance  of  the  equity  of  redemp- 
tion. 

ErUy  J.,  in  giving  judgment  in  this  case,  said: 
The  plaintiff  claimed  the  machinery  assigned  to 
the  defendant  by  the  bankrupt  by  indenture  of 
14th  August  1854,  on  the  ground  that  it  was  a 
bill  of  sale,  and  had  not  been  enrolled  ;  and  as  it 
purports  to  be  a  bill  of  sale,  the  plaintiff  must 
succeed,  unless  the  defendant  brings  himself  within 
some  exception.  Accordingly,  he  has  contended 
that  the  machinery,  and  other  things  comprised  in 
this  deed,  were  not  personal  chattels  within  the 
meaning  of  the  statute,  being  fixtures  annexed  to 
the  freehold  and  passing  therewith.  But  it  ap- 
pears to  us,  that  although  they  were  in  one  sense 
fixtures,  being  affixed  to  the  soil,  yet  they  were 
within  the  statute,  which,  by  sect.  7,  interprets  per- 
sonal chattels  to  mean  fixtures  capable  of  complete 
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transfer  by  delivery.  It  appears  to  us  that  they 
were  machinery  affixed  only  for  the  purposes  of 
trade,  therefore  trade  fixtures,  and  the  bill  of  sale 
to  the  defendant,  under  which  he  makes  title, 
treats  them  as  machinery,  which  the  bankrupt 
had  a  right  to  sell  distinct  from  the  land.  In 
Hellawell  v,  Eastwood,  the  question  whether  the 
trade  machinery  there  described,  which  was 
annexed  to  the  soil,  was  liable  to  be  distrained, 
was  answered  in  the  affirmative,  on  the  ground 
that  if  the  purpose  of  the  annexation  was  not 
the  permanent  improvement  of  the  dwelling,  but 
the  more  complete  use  temporarily  of  the  ma- 
chinery, it  was  a  chattel,  and  that  the  intention 
of  the  party  in  the  annexation  was  material  to 
be  considered  for  deciding  whether  it  became 
parcel  of  the  realty.  According  to  that  decision, 
we  hold  this  machinery  to  have  been  a  personal 
chattel  within  the  statute,  notwithstanding  the 
annexation  to  the  soil.  It  was  further  contended 
for  the  defendant,  that  the  land  with  the  machinery 
then  thereon  had  been  mortgaged  by  the  bankrupt 
to  Mr  M.  in  1847,  and  a  further  charge  on  the 
same  premises  with  the  machinery  then  thereon 
had  been  made  by  the  bankrupt  to  M.  in  November 
1850,  and  as  by  deed  of  14th  September  1853  the 
liankrupt  had  charged  his  equity  of  redemption 
iu  the  premises  so  mortgaged  to  M.,  and  certain 
otiier  machinery  then  erected  thereon,  as  a  security 
to  the  defendant,  and  by  the  deed  of  August  1854 
had  assigned  the  machinery  then  on  the  premises 
(being  that  now  in  question)  to  the  defendant,  to 
secure  a  further  advance  of  £500  made  by  him, 
and  bad  further  charged  his  equity  of  redemption 
in  the  premises  before  charged  to  the  defendant 
to  secure  this  £500,  therefore  the  result  of  the 
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whole  transaction  was  equivalent  to  a  mortgage  of 
the  premises  with  the  machinery  in  question 
thereon  to  the  defendant,  and  so  the  deed  was 
not  a  bill  of  sale  according  to  the  decision  of 
Wood,  V.  C,  in  Mather  v.  Fraser,  in  which  it  was 
lield  that  a  mortgage  of  land  with  the  machinery 
thereon  was  not  a  bill  of  sttle  of  the  machinery 
within  the  statute.  With  that  decision  we  agree. 
But  we  think  that  it  does  not  apply  to  the  indenture 
of  14th  August  1854,  which  first  created  a  primary 
chaige  on  the  machinery  now  in  question  distinct 
from  the  land  by  way  of  bill  of  sale,  and  afterwards 
created  a  separate  secondary  charge  on  the  equity 
of  redemption  by  another  part  of  the  same  instru- 
ment. 

**  It  was  further  suggested  that  this  machinery 
might  have  passed  to  the  mortgagee  of  the  freehold 
as  parcel  thereof,  though  annexed  after  the  mort- 
gage ;  but  the  tenor  of  the  instrument  shows  that 
the  parties  did  not  so  intend,  and  trade  fixtures  as 
above  described  would  not  by  subsequent  annexa- 
tion become  parcel  of  the  freehold  according  to 
Hellawell  v.  Eastwood." 

Bankruptcy — Mortgage  by  Demise — Power  of 
Sale — Fixtures — Bill  of  Sale. — J.,  the  assignee  of 
a  lease  of  a  public-house  and  the  fixtures  thereon, 
mortgaged  the  same  by  demise  to  B.  &  Co.  for  the 
residue  of  the  term,  less  three  days,  and  subse- 
quently filed  a  petition  for  liquidation.  B.  &  Co. 
thereupon  sold  the  house  and  fixtures  under  the 
power  contained  in  their  mortgage  to  a  purchaser, 
who  agreed  to  take  the  fixtures  at  a  valuation.  The 
trustee  under  J.'s  liquidation  having  claimed  the 
amount  of  the  valuation,  it  was  held  that  the  mort- 
gage deed,  inasmuch  as  it  contained  no  assignment 
of  the   fixtures,   and  no  powers,  express  or  im- 
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pliecl,  to  sell  them  apart  from  the  term,  did  not 
require  registration  under  the  Bill  of  Sales  Act, 
and  therefore  (reversing  the  decision  of  Mr  Regis- 
trar Braughim)^  B.  &  Co.  (the  mortgagees)  were 
entitled  to  the  value  of  the  fixtures  comprised  in 
the  sale.  This  case  distinguished  from  Exp.  Dflg- 
lish,  supra  p.  17  ;  Exp.  Barclay,  22  W.  R  Ch.  608, 
9  L.  R  Ch.  App.  Cas.  676,  43  L.  J.  449,  30  L.  T. 
479. 

Ex  parte  Barclay  was  an  appeal  fi-om  the  judg- 
ment of  the  registrar  sitting  as  chief  judge  in 
bankruptcy,  by  which  it  was  declared  that  Moore, 
the  trustee  imder  the  liquidation  of  Joyce,  was 
entitled  to  the  proceeds  of  the  sale  of  certain  fix- 
tures at  a  public-house  where  Joyce  carried  on  his 
business. 

In  June  1859,  the  lease  of  the  premises,  together 
with  the  yard,  out-buildings,  and  appurtenances, 
had  been  granted  to  Moore  for  fifty  years  from 
1859,  with  covenant  that  the  lessee  would,  at  the 
ex])iration  of  the  term,  deliver  up  to  the  lessor  the 
said  public-house  and  premises,  and  all  things 
which  at  any  time  during  the  term  should  be  fixed 
to,  or  fastened  to,  or  set  up  on  or  upon  the  pre- 
mises, or  any  part  thereof  (tenant's  fixtures  put  up 
for  trade  excepted). 

In  1863,  the  lease  and  premises  were  assigned 
to  Joyce,  and  by  an  indenture  of  under-lease, 
dated  the  3d  September  1863,  Joyce  demised  the 
public-house  and  premises  comprised  in  the  origi- 
nal lease,  and  two  cottages  lately  built  on  part  of 
the  premises,  with  their  appurtenances,  "  including 
therein  all  and  every  the  tenant's  fixtures  in  and 
upon  the  premises,"  to  Messrs  Barclay  &  Co.,  for  all 
the  residue  of  the  said  term  of  fifty  years,  except 
the  last  three  days  thereof,  by  way  of  mortgage,  to 


218  BILLS  OF  SALE  ACT. 

secure  the  repayment  of  £3000  and  interest;  and  it 
was  thereby  provided,  that  in  case  the  principal 
sum  and  interest  should  remain  unpaid,  it  should 
be  lawful  for  B.  &  Co.  to  sell  the  demised  premises, 
either  for  the  term  thereby  granted,  or  for  the 
whole  term  of  fifty  years,  and  either  together  or  in 
parcels;  and  it  was  further  provided,  that  in  the 
event  of  any  sale  being  made  in  pursuance  of  the 
last-mentioned  power,  Joyce  should  stand  possessed 
of  the  last  three  days  of  the  original  term,  in  trust 
for  the  purchasers,  and  should  execute  such  assign- 
ment of  the  same  as  the  purchaser  should  direct. 

In  1873,  Joyce  filed  a  petition  for  liquidation  of 
his  affairs  by  arrangement  under  the  Act  of  1869  ; 
and,  on  19th  November,  Moore  was  appointed 
trustee. 

On  6t.h  January  1874,  Barclays  agreed  to  sell 
all  their  interest  in  the  demised  premises  to  Evans, 
the  purchaser  to  take  the  fixtures  at  a  valuation. 
The  trustee  claimed  their  value  as  assets  under  the 
liquidation,  and  the  registrar  decided,  on  the  au- 
thority of  Ex  parte  Daglish  re  Wilde,  that  the 
mortgage  deed,  not  having  been  registered  under 
the  Act,  was  not  a  valid  mortgage  of  the  fixtures, 
and  that  the  trustee  was  entitled  to  the  amount  at 
which  they  had  been  valued ;  and  upon  appeal 
against  that  decision,  Jamea^  L.  J.,  said,  "  I  am  of 
opinion  the  registrar's  decision  cannot  be  affirmed ; 
there  is  a  distinction  between  Ex  parte  Daglish. 
although  it  is  not  very  substantial. 

"Now  the  question  here  is,  whether  there  really 
has  been  any  separate  sale  of  the  fixtures,  or  any 
separate  license  or  authority  to  take  the  fixtures  and 
to  sell  them  ?  I  am  of  opinion  that  there  has  not. 
The  mortgage  was  by  way  of  under-lease ;  and  if 
there  had  been  an  under-lease  of  the  property,  in- 


BILLS  OF  SALB  ACT.  219 

eluding  the  fixtures  upon  it,  which  would,  of 
course,  have  been  included,  whether  expressed  or 
not,  during  the  term,  it  appears  to  me  that  the 
right  of  the  termor  to  the  enjoyment  of  the  pro- 
perty in  the  state  in  which  it  was  demised  to  him 
would  have  been  absolute.  He  who  enjoyed  the 
term  may  be  enjoying  that  which  originally  be- 
longed to  the  termor,  and  would  require  nothing 
else  than  his  title  as  termor,  and  as  owner  of  the 
property  he  enjoyed.  In  this  case,  what  is  it  that 
the  mortgagee  gets  ?  He  gets  the  whole  original 
term,  except  the  three  days,  with  a  power  of  sale — 
a  power  of  sale  of  the  term,  and  of  the  property  or 
any  part  thereof,  as  Mr  Koxbiirgli  has  drawn  pur  at- 
tention to.  At  first  I  thought  they  might  sell  the 
whole  or  any  part  thereof ;  but  it  appears  to  me 
that  that  difficulty  can  be  got  over,  and  that  it 
was  a  sort  of  property  that  might  be  sold  in 
parcels — that  is  to  say,  there  was  the  leasehold 
public-house  and  some  cottages,  and  undoubtedly 
the  cottages  might  be  sold  separately  from  the 
public-house.  It  appears  to  me  that,  under  the 
power  of  sale,  the  mortgagee  would  not  have  a 
right  to  go  in  and  dismantle  the  place,  and  take 
away  the  fixtures,  and  sever  them  from  the  pro- 
perty. That  would  fiot  be  the  natural  or  proper 
mode  of  executing  the  power  of  sale.  He  would 
only  have  a  right  to  sell  that  which  would  apper- 
tain to  the  term.  That  power  he  had  ;  and  in  this 
case  it  appears  that  the  whole  of  the  fixtures  had 
been  valued  as  if  they  passed  absolutely,  and  not 
during  the  term.  A  valuation  of  them  for  fifty  years 
is  substantially  the  same  thing  as  a  valuation  of 
them  for  ever  ;  and  the  person  who  takes  to  them 
is  the  person  who  takes  the  term,  and  who  gives  a 
proj^r  price  for  the  term.    I  am  of  opinion,  there- 
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fore,  that  the  fixtures  passed  really  to  the  mort- 
gagee by  reason  of  the  sale  of  the  term  to  him, 
which  he  had  a  right  to  sell,  and  the  trustee  could 
not  have  gone  in,  and  that  he  would  have  no  right, 
if  the  mortgagee  had  remained  in  possession,  to  go 
in,  and  interfere  with  his  enjoyment,  al though 
fixtures  were  a  part  of  the  terra. 

"  Then  the  question  is.  Is  that  at  all  affected  by 
the  fact  that  he  has  not  only  a  right  to  sell  during 
the  term,  but  that  the  original  mortgagor  is  to  be 
a  trustee  of  the  excepted  three  days  for  the  pur- 
chaser ?  I  am  of  opinion  that  that  does  not  at  all 
affect  the  question ;  because,  let  me  say,  that  the 
term  for  which  he  was  to  be  a  trustee,  viz.,  the 
three  days,  would  be  in  the  trustee  of  that  term  for 
the  benefit  of  the  owner  of  the  other  term,  and  not 
for  the  benefit  of  the  owner  of  anything  treated  as 
separate  property,  and,  therefore,  nothing  turning 
upon  that  would  affect  the  right ;  and  although 
tlie  distinction  seems  to  have  been  taken,  it  seems 
to  me  that  the  framer  of  this  mortgage  deed  has 
contrived  to  give  a  sufficient  security  to  the  brewera 
without  being  hit  by  the  Bills  of  Sale  Act." 

Medlish,  C.  J. — "  I  think  that  when  a  lessee 
who  has  put  in  trade  fixtures,  and  is,  according  to 
the  ordinary  law,  entitled  to  remove  these  fixtures 
as  against  his  landlord,  if  he  mortgages  the  pre- 
mises with  the  fixtures  upon  them,  the  test  whether 
the  mortgage,  so  far  as  respects  the  fixtures,  re- 
quires to  be  registered  under  the  Act  is,  whether 
it  gives  power  to  the  mortgagees  to  sever  the  fix- 
tures from  the  premises,  and  to  deal  with  them 
and  sell  them  separately.  If  it  does,  then  I  am  of 
opinion  that  we  decided  in  Ex  parte  Daglisb, 
that,  so  far  as  respects  the  premises,  it  requires  to 
be  registerecl  under  the  Bills  of  Sale  Act 
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"  It  has  been  decided  in  Hawtrey  v.  Butlin,  affirm- 
ing the  decision  of  Y,G.  Malins  in  Begbie  v.Fenwick, 
that  where  a  lessee  makes  a  mortgage  by  way  of 
under-lease,  and  then  by  a  separate  testatum  assigns 
the  fixtures,  then  the  assignment  of  the  fixtures  is 
a  bill  of  sale  under  the  Act.   In  Ex  parte  Daglish,  we 
carried  the  principle  of  that  decision  what  might  be 
considered  one  step  further,  because  there  there  was 
an  under-lease ;  but  then  the  power  of  sale,  according 
to  what  I  consider  was  the  true  construction  of  that 
power  of  sale,  enabled  the  mortgagor,  if  he  pleased, 
to  take  possession  of  the  premises  with  the  fixtures, 
and  to  sever  the  fixtures  from  the  premises,  and  to 
sell  these  fixtures  separately ;  and  then,  although  it 
might  be  said  that  there  was  an  assignment  of  the 
fixtures  in  that  case,  yet  there  was,  as  we  thought, 
a  power  to  take  possession  of  them  as  security  for 
the  debt ;  and  by  the  express  provision  of  the  Bills 
of  Sale  Act,  the  power  to  take  possession  of  certain 
chattels  and  fixtures  of  that  kind,  or  such  things 
as  might  be  considered  to  be  personal  chattels  as  a 
security  for  a  debt,  is  to  be  considered  as  a  bill  of 
sale  within  the  Act     But,  in  the  present  case,  I 
am  of  opinion  that,  according  to  the  true  construc- 
tion of  this  mortgage  deed,  the  mortgagee  had  no 
power  to  sever  the  fixtures  from  the  premises,  or 
sell  them  separately,  but  they  could  only  sell  the 
premises  with  the  fixtures  upon  them  together.     I 
agree  that  the  words  *  to  sell  the  same,  either  in 
the  whole  or  in  parcels,'  only  refers  to  the  dis- 
tinction between  the  public-house  and  the  cottages, 
and  was  not  intended  to  enable  the  fixtures  to  be 
sold  separately  from  the  premises. 

'*  Then  the  only  question  remaining  is,  whether 
it  violates  the  provisions  of  the  Bills  of  Sale  Act  ? 
In  my  opinion  it  does  not." 
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W.  was  lessee  of  a  long  term  of  years  of  a  mill 
and  machineiy,  with  a  covenant  to  keep  the  mill 
and  fixed  machinery  in  good  repair  and  condition, 
but  with  power  to  substitute  other  machineiy  of 
sufficient  value.  There  were  in  the  mill  fixed 
machinery  and  **  trade  fixtures,"  removable  as 
between  W.  and  his  lessor  before  the  end  of  the 
term,  and  other  unfixed  machinery  and  chattels. 

W.  mortgaged  the  land,  mill,  and  machinery,  by 
under-lease  of  the  whole  land,  mill,  fixed  and  mov- 
able machinery,  the  habendum  as  to  the  land,  build- 
ings, and  fixtures  being  to  the  mortgagee  during 
the  term,  and  as  to  the  movable  machinery  to  him 
absolutely.  Held,  that  to  be  a  valid  assignment  of 
the  trade  fixtures  as  against  the  trustee  in  liquidation 
by  arrangement  of  the  affairs  of  W.,  the  mortgage 
deed  should  have  been  registered  under  17  &  18 
Vict.  c.  36,  Begbie  v.  Fenwick,  ante  p.  212 ;  and 
Hawtrey  v.  Butlin,  ante  p.  212,  approved  and 
followed.  Ex  parte  Daglish,  in  re  Wilde,  anie 
p.  17. 

A  publican  demised  by  way  of  mortgage  a  lease- 
hold public-house  to  his  brewers.  Held,  following 
Ex  parte  Daglish,  that  the  instrument,  as  regards 
trade  fixtures  included  in  the  demise  of  the  pre- 
mises to  which  they  were  attached,  required  regis- 
tration under  the  Bills  of  Sale  Act.  Meux  v,  Allen,* 
22  W.  E.  609.  The  defendant  was  lessee  for 
years  of  a  public-house  ;  on  the  11th  of  August 
1869  he  deposited  the  lease  with  plaintifi*,  his  brewer, 
ns  security  for  advances,  amounting  to  £800,  and 
executed  a  deed  poll  agreeing  to  execute  a  mortgage 
when  required.  By  indenture  of  mortgage,  dat^ 
7th  December  1873,  defendant  demised  to  plaintiff 
for  the  residue  of  the  term,  less  one  day,  subject  to 
*  See  Meux  v,  Allen,  post  p.  224. 
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redemption  on  payment  of  principal  and  interest ; 
neither  of  these  deeds  was  registered,  nor  was  pos- 
session taken  by  the  mortgagees.  Defendant  sul)- 
sequenUy  executed  a  bill  of  sale,  which  was  executed 
to  one  Critchett,  of  the  trade  fixtures  and  fittings, 
some  of  which  had  been  placed  on  the  premises  be- 
foretbedateof  thedeed  poll, and  some  since  Critchett 
took  possession  of  the  trade  fixtures  under  his  bill 
of  sale,  and  threatening  to  sell.  The  plaintiflf  filed 
his  bill  to  restrain  the  sale.  The  question  was, 
whether  the  trade  fixtures  passed  to  the  plaintiff, 
as  part  of  the  leasehold,  without  registration,  or  to 
Critchett  under  his  bill  of  sale?  Jeasel^  M.  E.,  was 
of  opinion  that  the  case  was  governed  by  Ex  parte 
Daglish.  It  had  been  argued  in  reply  that  the 
case  was  not  within  Hawtrey  v.  Butlin  and  Ex  parte 
Daglish,  because  of  the  trade  fixtures  not  being 
mentioned  in  the  demise,  but  passing  by  operation 
of  law  as  fixed  to  the  demised  premises ;  but  he 
thought  that  argument  was  met  by  an  observation 
of  Mdlish,  L.  J.,  in  Ex  parte  Daglish,  to  the  efi^ect 
that  if  there  is  an  assurance  of  fixtures,  in  whatever 
form,  and  if  there  is  a  power  to  take  possession  of 
fixtures  as  a  security  for  a  debt,  any  instrument 
that  gives  that  is  to  come  within  the  definition  of 
a  bill  of  sale.  He  was  of  opinion  that  the  demise 
in  the  present  instance,  so  far  as  it  operated  as  a 
pledge  of  trade  fixtures,  required  registration  ;  and 
not  having  been  registered,  was  void  as  against 
Critchett. 

Lord  Justice  JameSy  in  the  course  of  the  argu- 
ment in  Ex  parte  Barclay,  took  occasion  to  say  : 
Speaking  for  myself  individually  (for,  of  course, 
the  case  is  now  a  decision  of  the  Court),  but 
speaking  as  one  of  the  judges  who  decided  it,  I  do 
not  understand   that  anything  thlEtt  was  said  in 
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Ex  parte  Daglisli  would  be  an  authority  for  the 
decision  of  the  Master  of  the  Bolls  iu  Meux  v. 
AUeo. 

On  the  2d  of  March  1875,  the  House  of  Lords 
overruled  the  decision  of  the  Master  of  the  Rolls 
in  Meux  v.  Allen,  22  W.  B.  609  note,  thus  affirm- 
ing the  principle  of  Ex  parte  Barclay,  and  ad- 
mitting the  distinction,  *'  thin  but  substaQtial," 
which  the  Lords  Justices  drew  between  that 
case  and  Ex  parte  Daglish.  The  test  as  to 
whether  a  mortgage  including  tenant's  fixtures 
requires  registration  under  the  Bills  of  Sale  Act 
must  now  be  taken  to  be  whether  power  is  given 
to  the  mortgagee  to  sever  the  fixtures  from  the 
premises  and  to  sell  them  separately. 

The  decision  of  the  House  of  Lords  in  Meux  v. 
Jacobs  (Allen)  is  reported  in  23  W.  B.  526,  iu 
which  it  was  held  that  the  rule  Quicquid  plantatur 
solo,  solo  cedity  applies  to  premises  which  are  lease- 
hold as  well  as  to  freeholds,  and,  therefore,  under 
an  equitable  mortgage  of  leaseholds  by  deposit  of 
title-deeds,  trade  fixtures,  whether  affixed  before  or 
after  the  date  of  the  deposit,  pass  to  the  mortgagee, 
without  being  expressly  included  in  the  security. 

The  Bills  of  Sale  Act  by  its  interpretation  clause 
extends  the  term  "personal  chattels"  to  fixtures 
for  the  protection  of  certain  classes  of  creditors, 
but  does  not  alter  the  general  law  as  to  fixtures  so 
as  to  make  fixtures  personal  chattels  for  all  pur- 
poses. 

This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls ;  see  22  W.  B.  609,  n. 

The  facts  of  the  case  were  these : — One  James 
Allen,  being  entitled  as  assignee  of  a  lease  to  the 
residue  of  a  term  of  years  in  a  certain  public-house 
and  premises  known  as  the  White  Swan,  in  Park 
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Street,  Grosvenor  Square,  and  to  certain  fixtures 
therein  and  thereupon,  deposited  the  lease  and 
the  assignments  thereof  with  his  brewers,  the  ai>- 
pellants,  Meux  &  Co.,  and  by  a  deed  poll  duly 
executed,  dated  the  11th  of  August  1869,  he  ac- 
knowledged that  he  had  deposited  in  the  hands 
of  the  appellants  the  lease  and  assignments  for 
securing  to  them  the  repayment  on  demand  of 
£800  with  interest  at  5  per  cent,  per  annum,  and 
also  the  payment  of  all  such  other  debts  as  then 
were  or  should  thereafter  become  due  from  him 
to  the  said  firm  for  goods  sold,  money  lent,  or  for 
insuiiDg  the  premises  or  the  fixtures  therein,  and 
he  thereby  undertook  on  demand  to  execute  a 
legal  mortgage  of  the  premises. 

On  the  17th  of  April  1873,  James  Allen  exe- 
cuted and  delivered  to  the  respondent  a  bill  of 
sale,  whereby,  in  consideration  of  £55  lent  and  ad- 
vanced by  the  respondent,  Allen  bargained,  sold, 
and  assigned  to  the  respondent  all  and  singular  the 
goods,  chattels,  and  effects  in  the  schedule  men- 
tioned, with  power,  notwithstanding  a  proviso  for 
redemption,  to  enter  and  take  possession  of  the 
goods  and  chattels,  and  in  default  of  repayment 
by  instalments,  to  sell  the  same.  The  schedule 
included  "bar -fittings  and  fixtures,  gas-fittings 
throughout  the  house." 

On  the  29th  of  October  1873,  default  having 
been  made  in  payment  of  the  instalments  due  to 
the  respondent,  he  entered  upon  the  public-house, 
and  took  possession  of  (among  other  things)  the 
bar-fittings  and  fixtures  in  the  house. 

Part  of  these  fixtures  had  been  annexed  prior 
to  the  equitable  mortgage  to  appellants,  aud  pait 
after. 

On  the  7th  of  November  1873,  there  was  due 
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to  the  appellants  upon  their  said  security  for  money 
lent  and  interest,  and  for  goods  sold,  the  sum  of 
£864, 16s.  3d. ;  and  on  that  day  Allen  executed  a 
deed  of  mortgage  of  the  said  premises  to  the  appel- 
lants by  way  of  sub-demise  for  the  whole  of  the 
terra,  wanting  one  day. 

Neither  the  deed  of  August  11,  1869,  nor  that 
of  the  7th  of  November  1873,  was  registered  as  a 
bill  of  sale. 

On  the  14th  of  November  1873,  the  appellants 
filed  their  bill  for  a  perpetual  injunction  restraining 
the  respondent  from  selling,  offering  for  sale,  or 
removing  the  fixtures,  and  on  that  day  the  Master 
of  the  Bolls  made  an  interim  order  restraining  the 
acts  complained  of.  The  motion  for  injunction 
was  afterwards  by  consent  turned  into  motion  for 
decree,  and  came  on  to  be  heard  on  the  22d  of 
January  1874.  On  this  occasion  it  was  errone- 
ously assumed  throughout  the  argument  that  the 
respondents  bill  of  sale  was  registered,  and  the 
Master  of  the  Bolls  thereupon  considered  himself 
bound  by  the  case  of  Ex  parte  Daglish,  21  W.  B. 
893,  L.  R  8  Ch.  1072,  and  dismissed  the  bill  with 
costs. 

Lord  Chelmsford,  in  delivering  judgment,  said  : 
When  I  read  the  judgment  of  the  Master  of  the 
Bolls,  I  expected  that  the  question  for  your  Lord- 
ships was  to  be  very  different  from  that  which  has 
been  presented.  I  thought  the  Master  of  the  Bolls 
had  decided  the  case  on  these  grounds :  that  the 
deposit  of  the  lease  to  Meux  &  Co.  included  the 
fixtures,  that  it  was  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  that  it  required  registration,  and  that, 
not  having  been  registered,  it  was  not  available 
against  the  claim  of  Mr  Jacobs,  who  had  a  bill  of 
sale  which  was  duly  registered.     But  now  it  ap- 
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pears  that  his  honour  was  not  made  acquainted 
vrith  the  real  facts  upon  which  the  question  was  to 
be  determined,  and  that  we  are  now  called  upon, 
on  totally  different  grounds,  to  form  an  opinion  as 
to  whether  the  decree  sliould  stand.      It  has  been 
argaed  before  your  Lordships  that  the  Bills  of  Sale 
Act  having  made  fixtures  personal  chattels,  these 
are  now   personal  chattels  for  all  purposes,  and 
that  consequently  they  did  not  pass  under  the  de- 
posit which  was  made  to  Menx  &  Co.      But  the 
Bills  of  Sale  Act  applies  only  to  certain  cases :  it 
provides  that  where  a  bill  of  sale  is  made,  it  must 
be  r^stered,  "  otherwise  such  bill  of  sale  shall,,  as 
against  all  assignees  of  the  estate  and  effects  of  the 
person  whose  goods,  or  any  of  them,  are  comprised 
in  sach  bill  of  sale  under  the  laws  relating  to  bank- 
ruptcy or  insolvency,  or  under  any  assignment  for 
the  benefit  of  the  creditors  of  such  person,  and  as 
a^inst  all  sheriff's  officers,  ...  be  null  and  void/' 
Fixtures  under  the  interpretation  clause  are  to  be 
"  personal  chattels,"  but  personal  chattels  in  these 
particular  cases  only.      It  would  be  a  most  extra- 
ordinal^  conclusion  for  your  Lordships  to  arrive  at, 
that  because,  for  a  particular  purpose,  and  to  pre- 
vent frauds  upon  creditors,  it  is  provided  in  the 
interpretation  clause  of  an  Act  of  Parliament  that 
fixtures  are  to  be  deemed  personal  chattels,  there- 
fore they  are  made  personal  chattels  to  all  intents 
and  purposes,  and  that  also  as  between  a  mort- 
gagor and  mortgagee  they  are  personal  chattels, 
although  certainly  not  within  the  terms  of  the  Act. 
Now,  it  is  admitted,  that  unless  the  Act  has  this 
extensive  application,-  the  deposit  of  the  lease  car- 
ried with  it  the  fixtures,  and  therefore  there   is 
really  nothing  to  argue  in  this   place.      Upon 
grounds  totally  different  from  those  on  which  his 
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honour  decided  the  case,  we  must  come  to  the  cou- 
chision  that  his  deci^ee  must  be  reversed. 

Lord  Hatherley. — The  question  aiises  under 
singular  and  unfortunate  circumstances,  because 
the  judgment  of  the  Master  of  the  Bolls  was 
obviously  founded  upon  a  state  of  circumstances 
totally  different  from  wh£it  really  occurred.  His 
honour  appears  to  have  been  of  opinion,  from  some 
misapprehension  during  the  argument,  that  the 
second  instrument  in  question  here — namely,  an 
assignment  to  the  respondent  of  certain  fixtures  in 
a  public-house — ^had  been  registered,  and  that, 
being  so  registered,  it  was  good  as  against  the 
appellants,  who  had  obtained  a  previous  deposit  of 
the  lease  (upon  which  I  shall  presently  have  an 
observation  to  make  as  regards  the  wording  of  a 
particular  part  of  the  deed  poll),  which  deposit  of 
the  lease  beyond  all  doubt,  as  it  appears  to  me, 
carried  with  it  the  same  fixtures  as  are  now  in 
question,  by  virtue  of  the  grant  of  the  interest  in 
the  land  to  which  those  fixtures  were  attached. 
Besides  that,  however,  it  seems,  for  some  reason  or 
other,  not  to  have  been  called  to  his  honour's 
attention  that  the  registration  of  the  bill  of  sale  of 
these  fixtures  was,  as  between  the  parties  to  this 
litigation,  wholly  immaterial,  because  these  two 
parties  were  not  placed  in  the  position,  one  to- 
wards the  other,  upon  which  position  alone  the 
Bills  of  Sale  Act  would  operate.  It  was  not  a 
question  between  a  mortgagee  and  the  assignee  in 
bankruptcy,  or  between  the  assignee  of  the  chattels 
in  question  by  way  of  mortgage  and  an  execution 
creditor,  as  between  which  classes  of  persons  alone 
has  the  Bills  of  Sale  Act  apparently  on  the  face  of 
it  any  operation.  That  being  so,  the  decision  has 
evidently  proceeded  upon  an  entire  misapprehen- 
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sioD  of  the  facts,  owing  to  mistake  in  the  course  of 
argument  The  real  facts,  however,  are  these : — 
That  the  appellants  obtained  a  deposit  of  this 
lease  of  the  public-house,  accompanied  by  a 
niemorandum  which  states,  that  tlie  mortgagor  has 
deposited  this  lease  as  security  for  £800,  and  not 
only  for  £800,  but  for  all  sums  of  money  lent  or 
paid  "  for  insuring  the  premises  or  the  fixtures 
and  fittings  therein  against  damage  by  fire."  As 
to  the  general  intention,  therefore,  of  the  parties, 
if  the  law  had  been  silent,  there  can  be  no  doubt 
whatever ;  because  the  form  of  the  agreement 
assumes  that  an  interest  in  the  fixtures  was  to  be 
created  by  this  deposit  But  I  put  the  case  on 
higher  ground  than  inference  of  intention,  because 
I  apprehend  it  is  too  late  at  this  time  to  come  to 
contend  that  a  regularly  executed  mortage  of  a 
lease  will  not  carry  the  fixtures  of  that  property, 
which  is  in  lease,  and  of  which  the  deeds  are  de- 
posited. I  apprehend  that  the  reason  for  that  m 
not  simply  because  the  chattels  are  there  in  the 
house  which  has  been  so  mortgaged,  but  because 
while  attached  to  the  land,  although,  for  the  bene- 
fit of  trade,  the  law  has  held  that  trade  fixtures 
may  be,  at  any  time  during  the  limited  interest 
which  the  owner  of  the  lease  may  have,  removed 
by  him,  yet  if  he  do  not  remove  them  during  the 
lease  (as  was  decided  in  Poole's  case),  he  is  held  to 
have  allowed  them  to  pass  to  the  owner  of  the 
reversion,  because,  and  only  because,  they  are 
attached  to  his  reversion,  and  if  they  are  not  re- 
moved as  the  law  would  allow  them  to  be  during 
the  lease,  they  must  be  considered  to  have  passed 
over  finally  to  the  owner  of  the  reversion. 

Uix)n  that  ground  it  is  that  (without  saying 
anything  about  under-leases,  as  we  have  not  to 
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consider  that  question  now)  I  apprehend  that  a 
mortgage  or  assignment  out  and  out  of  all  a  lease- 
holder's interest  in  the  property  itself  carries  with 
it  also  the  interest  in  the  fixtures  attached  to  the 
property,  although  those  fixtures  might  be  subject 
to  the  right  of  removal  if  the  mortgage  had  not 
been  executed  by  the  party  entitled  to  the  lease. 
I  mention  that,  because  it  appears  to  me  to  cover 
the  question  of  any  fixtures  that  may  have  been 
added  subsequently  to  the  memorandum  of  deposit 
by  the  mortgagor  in  this  instance.  If,  subsequently 
to  the  memorandum  of  deposit,  he  had  attached 
other  chattels  to  the  property,  the  mortgagee  of 
the  lease  stood  in  the  same  position  as  his  mort- 
gagor, and  those  things,  when  attached  to  the  free- 
hold, passed  during  the  interest  that  still  remaine<l 
in  the  lease.  Therefore  the  mortgage  would  attach 
to  them,  and  the  mortgagee  would  at  any  time 
during  the  lease  have  the  benefit  which  his  mort- 
gagor had  of  removing  those  chattels  that  first 
attached  anterior  to  his  mortgage,  and  also  those 
that  subsequently  attached  posterior  to  his  mort- 
gage. 

That  being  so,  the  only  argument  on  this  sub- 
ject which  we  have  heaid  to-day  appears  to  me 
entirely  untenable.  It  is  this,  that  because  the 
Bills  of  Sale  Act  says  that,  as  regards  a  certain 
class  of  persons,  it  is  necessary  to  enact,  for  the 
prevention  of  fraud,  that  trade  fixtures  shall  be 
deemed  to  be  "personal  chattels,"  those  persons 
being  execution  creditors  or  creditors  under  a  bank- 
ruptcy, therefore  they  must  be  converted  into  per- 
sonal chattels  for  every  purpose.  The  logical 
argument  seems  to  be  entirely  the  other  way.  The 
Legislature  found  those  things  not  personal  chat- 
tels, and  finding  they  were  not  personal  chattels, 
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said  that  for  a  certain  limited  purpose  they  should 
1)6  deemed  to  be  such.  It  does  not  go  a  step 
beyond  that  purpose,  and  when  that  purpose  is 
answered,  it  leaves  them  as  they  were  found.  The 
chattels,  except  in  the  specific  case  provided  for  by 
the  L^ialature,  remain  as  they  were  before  the 
Act ;  and  in  this  case,  whether  attached  before  or 
after  the  mortgage,  they  have  become  part  of  the 
leasehold  interest  in  which  the  mortgagee  has 
acquired  an  interest  prior  to  the  respondent  in  this 
case. 

Lord  Sdbome. — It  is  very  clear,  I  think,  that 
the  Master  of  the  Bolls  would  never  have  made 
the  decree  now  under  appeal  if  he  had  been  made 
aware  of  the  most  material  fact  of  the  absence  of 
registration  in  favour  of  either  of  the  two  competing 
titles.  It  has,  however,  been  attempted  to  maintain 
the  judgment  upon  the  suggestion  of  a  distinction 
as  between  the  effect,  as  to  fixtures,  of  a  mortgage 
in  fee-simple  by  a  freeholder  and  a  mortgage  by 
way  of  assignment  of  a  term  by  a  leaseholder.  It 
is  admitted  that  for  that  distinction  no  authority 
can  be  cited  independent  of  certain  dicta  which 
oocar  only  in  cases  which  arose  under  the  Act  with 
reference  to  the  registration  of  bills  of  sale ;  and 
that  numerous  authorities,  before  the  passing  of 
that  Act,  had  determined  the  effect  of  a  mortgage, 
legal  or  equitable,  by  a  termor,  as  to  fixtures  upon 
demised  land,  to  be  precisely  the  same  in  favour  of 
the  mortgagee  as  if  he  had  been  a  freeholder,  and 
tlie  mortgage  a  mortgage  in  fee. 

Another  subsidiary  point  is  really  covered  by  the 
same  decisions,  namely^the  suggestion  that  although 
fixtures  which  were  upon  the  land  at  the  date  of 
the  mortgage  might  pass,  those  which  were  placed 
upon  it  after  the  date  of  the  mortgage  would  be  in 
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a  different  situation.  As  to  that,  it  is  admitted 
that,  at  all  events  in  eases  of  mortgages  in  fee, 
trade  fixtures  plac^  upon  the  land  after  the  mort- 
gage are  so  annexed  to  the  land  as  to  belong  to  the 
mortgagee  And  if  your  Lordships  do  not  recognise 
the  primary  distinction  relied  on  between  the  effect 
of  a  mortgage  in  fee  and  the  effect  of  a  mortgage 
by  way  of  assignment  of  a  term  for  any  other  pur- 
pose, I  apprehend  you  cannot  recognise  it  for  that 
purpose,  even  if  there  be  no  authorities  precisely 
in  point  as  to  the  effect  of  a  mortgage  of  a  lease, 
so  far  as  relates  to  fixtures  placed  upon  the  land. 
My  impression,  not  having  heard  any  argument 
upon  that  point  from  the  appellants,  is,  that  had  it 
been  necessary,  authorities  precisely  to  the  purpose 
might  have  been  produced.  But  the  principle 
must  be  the  same,  and  both  these  arguments  must 
therefore  fail  unless  that  distinction  can  be  made 
good  which  was  attempted  to  be  founded  on  the 
Bills  of  Sale  Act.  I  own  it  was  with  some  degree 
of  surprise  that  I  heard  the  argument  offered,  that 
l)ecauKe  the  interpretation  clause  of  the  Bills  of 
Sale  Act  says,  and  only  says,  that  the  term  *'  per- 
sonal chattels,"  as  used  in  that  Act,  shall  be 
deemed  to  include  fixtures,  therefore  for  other 
purposes  than  those  of  the  Act  the  general  nature 
of  fixtures,  with  reference  to  the  land  to  which  they 
were  affixed,  was  to  be  considered  altered  in  law, 
and  that  in  all  dealings  with  those  fixtures,  whether 
inside  or  outside  of  the  provisions  of  that  particular 
Act  of  Parliament,  the  altered  sense  was  to  prevail. 
Even  for  the  purpose  of  the  Act,  it  appears  to  me 
that  the  interpretation  clause  does  no  more  than 
say,  that  where  you  find  in  the  Act  those  words, 
**  personal  chattels,"  they  shall,  unless  there  be 
something  repugnant  in  the  context  or  in  the  sense, 
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include  fixtures.  What  operation  npon  fixtures  so 
covered  by  the  expression  "personal  chattels  "  the 
Act  may  have,  must  depend  upon  its  particular 
provisions,  and  that  interpretation  clause  can  have 
no  influence  whatever  upon  the  present  Question, 
nor  can  anything  else  in  that  statute,  if  it  be  true, 
as  is  admitted  at  the  bar,  that  this  is  not  a  case 
legislated  for  in  any  other  way  by  the  statute. 

It  is  very  frankly  admitted  that  in  a  case  in  the 
Court  of  Queen's  Bench,  in  which  a  decision,  which 
your  Lordships  are  not  in  any  way  called  upon  to 
review  or  express  an  opinion  upon,  as  to  the  effect 
of  the  Bills  of  Sale  Act.  was  given,  the  case  of 
Richards  v.  James,  decided  in  1867,  it  was  ex- 
pressly laid  down  that,  apart  from  the  events  of 
bankruptcy  or  execution,  the  Bills  of  Sale  Act 
would  have  no  operation  whatever  as  against  an 
unregistered  assignment  of  fixtures. 

The  circumstances  of  that  case  were  these  : — 
There  were  two  persons  who  had  assignments  of 
certain  trade  fixtures  of  a  person  who  afterwards 
liad  an  execution  issued  against  his  goods.    The 
first  assignee,  Spark,  had  not  registered  his  assign- 
ment ;  the  second,  Hollingsworth,  had.     The  fix- 
tures were  taken  in  execution,  and  recovered  by 
Hollingsworth,  the  registered  assignee,  second  in 
order  of  time,  from  the  execution  creditor.     The 
Court  of  Queen's  Bench  held  that,  as  the  first 
assignee  could  not  have  set  up  any  title  against 
the  execution  creditor,  the  title  of  Hollingsworth, 
which   had    prevailed  by  reason  of  registration 
against  the  execution  creditor,  was  not  to  give  way 
to  the  title  of  Spark ;  in  other  words,  that  Hol- 
lingsworth could  retain  against  Spark  what  he  had 
recovered,  and  what  Spark  could  not  have  recovered 
from  the  execution  creditor ;  and  what  the  Court 
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said  as  to  the  position  in  which  things  wonld  have 
stood  had  there  been  no  execution  was  this : — 
"  Had  it  not  been  for  Hollingsworth*s  subsequent 
roistered  bill  of  sale,  the  execution  creditor  would 
have  been  entitled  to  the  proceeds  of  the  goods 
seized.  It  is  equally  clear,  on  the  other  hand,  that 
had  there  been  no  execution,  and  had  the  question 
been  merely  which  of  the  two  claimants  was 
entitled  to  priority  against  the  other,  Spark's  claim 
would  have  prevailed,  because  there  is  nothing  in 
the  Act  which  makes  it  necessary  to  register  a 
bill  of  sale  as  against  the  holder  of  a  subsequent 
bill  of  sale,  whether  the  latter  be  registered  or 
not." 

According  to  my  recollection,  which  is  imperfect, 
and  possibly  may  be  erroneous,  in  Begbie  v.  Fenwick 
also,  the  mortgagor  had  become  bankrupt  before 
the  question  arose,  and  there  being  in  that  ca^e  a 
competition  between  a  prior  unregistered  assignee 
and  a  subsequent  registered  assignee,  if  I  am  right 
in  thinking  that  the  additional  fact  occurred  of 
bankruptcy  by  the  mortgagor,  the  case  might  be 
brought  within  the  same  principle  with  Bichard 
V,  James.  And  in  the  case  of  Ex  parte  Daglish, 
before  the  Lord  Justices,  there  had  undoubtedly 
been  a  bankruptcy. 

Whether  those  cases  were  correctly  decided  or 
not  is  not  the  question  before  your  Lordships.  It 
may  be  an  important  question,  and,  for  my  part,  1 
think  your  Lordships  would  desire  to  abstain  upon 
this  occasion  from  expressing  any  opinion  upon  the 
subject,  it  not  being  necessary  to  do  so.  But,  in 
this  case,  when  the  facts  are  understood,  there 
really  appears  to  be  no  possible  ground  upon  which 
the  claim  of  the  plaintiffs  could  be  resisted. 

In  Boyd  v.  Sherrock,  ante  pp.  17, 172.  It  was  held 
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by  Woody  V.  C,  that  looms  put  up  by  the  lessee  of  a 

cottoD-mill  for  his  convenience  during  the  existence 

of  his   term,  and  fastened  to  the  floor  by  nails 

driven   through  the  loom-feet  into  wooden  plugs 

fitted  into  the  floor,  are,  though  easily  movable 

without  injury  to  the  freehold,  fixtures  which  will 

pass   under   an   assignment  of   the   ''mill,  fixed 

machinery,  and  hereditaments,  with  all  looms  and 

other  machinery,  fixed  or  movable,"  without  the 

necessity  of  registering  the  assignment  under  the 

Bills  of  Sale  Act. 

In  that  case,  C.  &,  P.  carried  on  the  business  of 
cotton-cloth  manufacturers  at  B.,  and  on  17th 
October  1872,  J.  H.  demised  to  them  for  a  term  of 
eight  years  the  land  in  the  lease  described,  and 
also  all  the  power-looms,  cloth-weaving  shed  or 
manufactory,  boiler-house,  and  other  erections  and 
buildings  erected  upon  .the  land  (called  the  Have- 
lock  Mills),  together  with  the  steam-engines,  steam- 
boiler,  shafting,  mill-gearing,  steam  tubes,  and  all^ 
other  fixtures  within,  upon,  attached,  or  belonging 
to  the  said  land,  with  power  on  the  part  of  the 
lessees  to  purchase  the  mills  at  certain  times 
therein  mentioned,  and  a  covenant  not  to  assign,  or 
sublet,  or  part  with  the  possession  of  the  premises, 
without  the  consent,  in  writing,  of  J.  H.,  to 
whom  |)Owere  of  re-entry  was  reserved,  in  the  event 
of  bankruptcy,  compromise  with, .  or  assignment 
for  benefit  of  creditors  by  the  lessees,  or  infringe- 
ment of  any  of  the  covenants  or  stipulations  of  the 
lease. 

The  lessees  took  an  adjoining  plot  of  land  from 
Harrison  on  similar  terms,  under  a  verbal  assign- 
ment for  a  lease,  and  stocked  the  mill  and  weaving 
shed  with  looms  and  machinery,  making  consider- 
able additions  to  the  premises. 
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The  defendaDts  were  the  Agents  for  the  sale  of 
their  cloth,  and  were  in  advance  to  them. 

On  the  Ist  February  1865,  the  defendants 
being  in  advance  to  the  lessees  to  the  extent  of  an 
unsecured  balance  of  upwards  of  £11,000,  they 
executed  an  indenture  of  assigning  to  the  defen- 
dants the  plot  of  land,  mill,  fixed  machinery,  and 
hereditaments  comprised  in  the  lease  of  October 
17, 1862,  together  with  all  and  singular  the  looms 
and  other  machinery,  whether  fixed  or  movable, 
then  standing,  and  being,  or  which  at  any  time 
thereafter  during  the  continuance  of  the  security 
might  be,  in  and  about  the  mill  and  premises,  as 
security  for  the  bale  dues  from  them  to  defendants, 
together  also  with  full  power  for  the  defendants, 
or  their  survivor  or  survivors  of  them,  their  exe- 
cutors, &c.,  to  enter  and  remain  upon  any  premises 
belonging  to  the  lessees,  their  executors,  &c.,  for 
the  purpose  of  searching  for,  seizing,  holding  pos- 
session of,  and  selling  for  the  best  advantage, 
under  the  power  of  sale  therein  contained,  any  looms 
and  machinery  not  being  then  in  and  upon  the  said 
last-mentioned  mill  and  premises,  and  therefore 
not  passing  by  the  assignment  thereinbefore  con- 
tained, but  which  were  nevertheless  intended  to  be 
comprised  in  that  indenture,  together  also  with  the 
full  benefit  of  the  indenture  of  lease  as  a  con- 
tract for  sale  by  the  lessors  upon  the  terms  therein 
contained. 

This  indenture  was  not  registered  (although 
the  defendants'  solicitor  advised  it),  on  the  lessees 
objecting  on  the  ground  of  its  affecting  their  credit. 

C.  &  P.  stopped  payment  on  the  30th  of  May 
1865,  and  were  adjudicated  bankrupts  on  22d 
June  1865 ;  on  7th  July  plaintiffs  were  appointed 
assignees. 
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The  defendants,  on  the  failure,  claimed  the  bulk 
of  the  machinery;  but  afterwards  limited  their 
claim  as  regarded  machinery  to  372  looms,  which 
were  pegged  down  in  the  mill. 

The  bill  was  filed  in  March  1866  by  the 
assignees,  alleging,  so  far  as  our  present  inquiry 
is  coucerned,  s^ondly,  that  the  looms  in  Havelock 
Mill  were  chattels,  which,  notwithstanding  such 
assignment,  became  vested  in  the  plaintiffs  as 
creditors'  assignees  of  C.  &  P.,  fi'eed  and  discharged 
from  all  claims  of  the  defendants ;  and  the  ques- 
tion was,  whether  the  looms  were  chattels  or  fixed 
to  the  freehold,  so  as  to  pass  by  the  assignment  as 
against  the  assignees,  notwithstanding  the  want  of 
registration. 

The  looms  were  placed  on  a  flag  pavement 
within  the  mill,  and  worked  by  means  of  straps, 
which  connected  them  with  the  driving  shaft  of  a 
steam-engine.  In  order  to  keep  them  steady  while 
being  worked,  a  number  of  small  holes,  about  half 
an  inch  in  diameter,  were  cut  in  the  pavement 
and  filled  with  plugs  of  wood.  Each  loom  had 
four  legs,  which  terminated  in  a  broad  flat  piece  of 
iron  called  the  loom-foot,  and  each  loom-foot  on 
the  side  of  the  loom  opposite  to  that  at  which  the 
strap  was  attached,  had  a  small  hole  drilled  through 
it  of  sufficient  size  to  admit  an  ordinary  nail  to 
pass  through  the  hole.  The  looms  were  then  so 
placed  that  each  hole  in  a  loom-foot  was  directly 
over  one  of  the  plugs,  and  a  nail  was  driven 
through  the  hole  into  the  plug  beneath  it  and  the 
loom-feet  at  the  end  of  the  looms  nearest  the 
driving  shaft  were  left  free:  The  plaintiffs'  case 
was,  that  this  attachment  of  the  loom-foot  was 
merely  temporary  for  the  purpose  of  keeping  the 
looms  steady  in  working,   and  not  in  order  to 
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attach  the  looms  permanently  to  the  premb^es.  If 
they  were  not  thus  kept  down,  they  would  be 
drawn  along  the  ground  towards  the  motive  power 
to  such  an  extent  that  the  driving  strap  would 
become  slack,  or  would  not  remain  on  the  pulley, 
so  that  the  looms  could  not  be  worked.  "While, 
on  the  other  hand,  the  fastening  could  be  readily 
detached  (by  an  ordinary  labourer  in  about  a 
minute),  and  the  looms  were  easily  moved  when- 
ever it  was  desired  to  alter  their  arrangement ;  and 
in  fact,  towards  the  end  of  1864,  more  than  two 
hundred  of  these  looms,  which  had  been  thus 
\*eggei  down,  were  moved  and  placed  closer  to- 
gether, in  order  to  give  additional  space  at  the  end 
of  the  mill. 

Evidence  was  given   for  plaintiffs  that,  by  the 
custom  of  trade  at  B.,  looms  in  cotton-mills  were 
not  considered  as  part  of,  or  attached  to,  the  free- 
hold of  the  mill,  but  as  movable  property  of  the 
tenant ;  and  that  on  a  sale  or  valuation  of  a  cotton- 
mill  and  machinery,  the  land,  buildings,  engines 
and  boilers,  shafting,  gear,  and  gas  and  steam 
pipes  would  be  valued  as  the  freehold  of  the  mill  ; 
while  it  was  considered  essential  that  any  assign- 
ment of  looms  which  lemained  on  the  premises,  or 
in  the  possession  of  the  assignor,  should  be  regis- 
tered as  a  bill  of  sale.     The  lessor  had  not  con- 
sented to  the  assignment ;  and  on  15th  July  1865 
he  had  re-entered  under  his  power,  and  claimed 
the  additions  made  by  the  lessees  to  the  buildings, 
and  claimed  all  the  fixtures  above  enumerated,  and 
which  were    attached  to  the  freehold,  but    not 
to  the  looms,  considering  them  not  to  be    at- 
tached to  the  freehold,  but  as  the  movable  pro- 
perty of  the  assignees  in   bankruptcy.     For  the 
defence,  it  was  contended  that  the  looms  were  at- 
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taclied  to  the  freeliold,  and  that  the  attachment  of 
the  loom-foot  to  the  pavement  was  not  temporary 
only,  nor  made  with  the  object  merely  of  keeping 
the  loom   steady  in  working.     They  could  not  be 
moved  without  forcibly  drawing  the  nails  from  the 
wooden    plugs   which  were   driven  into  the   soil 
below  the  plugs,  and  their  removal  would  injure 
the  freehold  of  the  mill,  of  which  the  looms,  from 
the  mode  in  which  they  were  fixed,  formed  a  part. 
It  was  not   disputed  that  looms  throughout  the 
district  were  treated  as  chattels,  which  were  cap- 
able of  being  fixed  to  the  freehold,  and  which,  when 
so  fixed,  passed  with  the  freehold  of  the  premises  to 
which  they  were  fixed.     Wood,  V.  C,  said  :  "  I  can 
come  to  no  other  conclusion  than  that  the  principle 
enunciated  in  Ex  parte  Barclay  is  the  right  one. 
That  principle,  which   I   followed  in  Mather  v. 
Fraser,  seems  to  be,  that  if  the  tenant  has  affixed 
to  the  freehold  during  his  tenancy  articles  in  such 
a  manner  as  to  make  it  appear  that  during  the 
term  they  are  not  to  be  removed,  and  that  he  re- 
gards them  as  attached  to  the  property,  according 
to  his  interest  in  the  property  ;  then,  in  any  dealing 
by  him  with  the  property  to  which  these  articles 
are  affixed,  the  Court  would  presume  that  he  meant 
to  deal  with  the  property  as  it  stood,  with  all  those 
things  so  attached,  and  to  pass  the  property  in  its 
then  condition.     Nbw  the  intention  in  this  case 
clearly  was,  that  everything  should  pass.     Those 
|>articular  things  are  mentioned,  but  that  is  not  the 
immediate  contest  before  me.     In  what  character 
do  they  pass?    Were  they  intended  to  pass  as 
fixtures   which   were   attached   to    the    property 
during  the  tenant's  interest  in   the  property,  or 
were   they  assigned  as   chattels,  as  to  which  no 
such  intention  (of  attaching  them)  can  be  found 
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to  exist?  The  inteDtioa  of  the  deed  was  to 
assign,  in  the  first  place,  all  the  landlord's  fixtures, 
and  then  other  fixtures  of  some  sort ;  the  lan- 
guage used  being,  "The  looms  and  other  ma- 
chinery, whether  fixed  or  movable."  Of  course,  as 
to  all  the  chattels  which  are  not  fixed,  they  would 
simply  pass  in  the  ordinary  way  as  cliattels  by  way 
of  assignment  in  the  nature  of  a  bill  of  sale  re- 
quiring registration.  As  to  all  the  chattels 
which  are  affixed  in  the  same  way  as  in  Ex 
parte  Barclay,  it  appears  to  me  that  they  were  in- 
tended to  pass,  and  did  pass,  with  the  property. 
The  question  is,  whether  or  not  the  chattels  were 
intended  to  be  affixed  during  the  tenant's  interest, 
and  whether  he  passed  his  interest  in  the  property 
as  it  existed  ?  The  mortgage  was  not  intended  to 
be  raised  by  sale  of  the  fixtures,  and  there  could 
be  no  power  in  the  mortgagor  of  removing  them 
during  the  time  the  mortage  existed ;  they  must 
continue  in  the  mill,  and  in  that  case  they  must 

be  affixed  to  the  mill Now,  although  it 

appears  that  these  looms  are  occasionally  moved, 
they  are  placed  in  the  places  where  they  are  in- 
tended to  be  used.  As  to  the  mode  of  fixing 
them,  a  solid  piece  of  wood  is,  in  the  firet  place, 
driven  into  the  stone  floor.  That  wood  is  not  ordi- 
narily movable.  When  the  floor  is  so  prepared  with 
these  pieces  of  wood  fixed  into  it,  nails  are  driven 
through  two  of  the  feet  of  the  loom ;  after  passing 
through  the  wood,  the  nails  pass  into  the  soil  below 
the  wood,  and  there  remains  the  plug  so  fixed,  aud 
it  would  so  remain  during  the  continuance  of  the 
term,  unless  for  some  extraordinary  purpose  or 
other  it  was  desirable  that  a  rearrangement  of  the 
plan  should  be  effected.  The  looms,  no  doubt, 
might  be  transported  to  another  part  of  the  build- 
ing, and  in  that  respect  the  case  might  be  com- 
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pared  to  a  man  dealing  with  a  grate  or  a  cupboard. 
The  primaiy  intention,  I  apprehend,  in  this  case 
is,  that  these  looms  shall  be  considered  as  fixtures 
during  the  time  that  0.  and  P.  retain  an  interest 
in  the  term.  In  Hutchinson  v,  Kay,  the  looms 
seem  to  have  been  put  down  in  a  more  temporary 
manner. 

But  then  it  is  said  that  there  is  a  custom  in 
this  trade  that  all  those  looms  are  regarded  as  not 
being  fixtures,  and  I  am  asked  to  give  credit  to  the 
evidence  upon  the  subject.  No  such  custom  can, 
1  apprehend,  be  introduced  to  alter  the  meaning 
of  the  words  of  the  deed ;  these  words  being, "  that 
the  mill  shall  be  assigned  with  all  its  machinery, 
fixed  and  movable/'  It  appears  to  me  that  the 
parties  must  be  bound  by  what  has  been  done ;  and 
if  I  come  to  the  conclusion  that  they  have  fixed 
these  things  for  the  term,  and  have  treated  them 
as  so  fixed,  and  not  as  things  to  be  transported 
from  one  place  to  another,  the  case  is  at  an  end. 
The  circumstance  that  they  may  be  transported 
4sometimes,  so  that  they  may  be  placed  more  con- 
veniently in  another  part  of  the  building,  does  not, 
1  think,  prevent  their  being  machinery  within  the 
<Iecision  in  Ex  parte  Barclay,  which  I  followed 
in  Mather  v,  Fraser.  I  must  hold  that  these  are 
fixtures  which  passed  with  the  property,  and, 
therefore,  did  not  require  a  bill  of  sale.  See  Re 
Dawson  Tate,  16  W.  R  424,  Ir.  ;  2  Ir.  Eep.  Eq. 
218;  18L.T.  490. 

In  Begbie  v.  Fenwick,  19  W.  E.  402,  Malins, 
V.  C,  held  that  where  the  mortgage  was  by 
assignment  of  the  term,  and  the  fixtures  were 
assigned  by  a  separate  teatatumy  registration  was 
necessary.  So  in  Hawtrey  v.  Butlin,  21  W.  R. 
Q.  B.  633 ;  8  L.  R.  Q.  B.  290,  the  Court  of  Q.  B. 

Q 
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held  that  where  the  mortgage  was  by  demise  of 
the  residue  of  the  term  less  one  day,  the  property 
in  the  fixtures  did  not  pass,  but  merely  their 
enjoyment  during  the  term  as  part  of  the  de- 
mised premises ;  and  that  for  the  purpose  of  deal- 
ing with  the  fixtures,  it  became  necessary  to  insert 
in  the  indenture  an  express  assignment  io  order 
to  pass  them.  This  being  done  apart  from  the 
assignment  of  the  term,  the  case  fell  within  the 
Bills  of  Sale  Act,  and  required  registration.  In 
both  cases,  Boyd  v.  Sherrock  was  disapproved  of. 
It  is  to  be  observed  that  in  Boyd  v.  Sherrock, 
Woodf  V.  C,  followed  his  own  decision  in  Mather 
V,  Fraser,  4  W.  R.  387;  2  K.  &  J.  536,  and  that 
he  took  no  notice  of  the  facts,  that  these  were  trade 
fixtures ;  that  the  assignment  was  merely  that  of  a 
chattel  interest ;  that  it  conveyed  the  looms  and 
other  machinery,  whether  fixed  or  "  movable  ;  " 
that  in  Mather  v.  Fraser  the  mortgage  was  of  the 
fee-simple,  which  would  pass  the  fixtures  as  part 
of  the  freehold.  This  omission  to  notice  these 
facts  is  the  more  remarkable,  as  in  Mather  v. 
Fraser  the  V.  0.  noticed  that  fixtures  cannot  be 
taken  in  execution  under  a  fieri  facias  against  the 
owner  of  the  fee,  although  tenant's  fixtures  may 
be  taken  under  a  f^ri  facias  against  the  tenant 
Wynn  v.  Ingleby,  3  B.  &  Aid.  625 ;  Poole's  case,  I 
Salk.  368.  In  Ex  parte  Daglish  in  re  Wilde,  21  W. 
R.  893  CL,  the  mortgage  deed  was  by  demise  of 
leasehold  premises,  including  the  fixtures,  nomina- 
tint  for  the  residue  of  a  term  of  999  years,  less  one 
day,  with  power  to  sell  the  tenant's  fixtures  apart 
from  the  land,  and  the  Lords  Justices  held  that 
the  deed  required  registration  under  the  Act. 
Lord  Justice  James  decided  the  case  upon  the 
authority  of  Begbie  v.  Fenwick  and  Hawtrey  v. 
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Biitlin.     Lord  Justice  MeUish  took  occasion  to  say 
tliat  he  agreed  in  the  dissent  expressed  in  Begbie 
V.  Fenwick  and  Hawtrey  v.  Butlin  as  to  the  de- 
cision in  Boyd  v.  Sherrock,  observing,  as  already 
stated,  that  in  the  case  of  a  mortgage  of  freeholds 
it  is  admitted  that  registration  is  not  necessary, 
the  fixtures  forming  pait  of  the  freehold ;  whereas, 
in  the  case  of  leasehold  premises,  the  fixtures  are 
the  propeily  of  the  tenant,  and  not,  as  in  the  case 
of  a  freehold,  part  and  parcel  of  the  land.      Lord 
Justice  James  said :  "  I  do  not  mean  to  question 
the  propriety  of  the  decisions  as  to  mortgages. by 
freeholders — as  to  the  effect  of  a  mortgftge  by  a 
freeholder  of  property  to  which  there  is  attached 
that  which  is  de  facto  a  fixture.     But  these  cases 
seem  to  me  really,  when  we  come  to  consider  them, 
to  have  very  little  bearing  on  the  present  case, 
because  the  word  *  fixture,  as  I  understand  it  in 
the  Bills  of  Sale  Act,  means  anything  which,  in 
contemplation  of  law,  has  a  distinct  existence  as  a 
fixture.     In  the  case  of  a  freeholder,  the  freeholder 
has  exactly  the  same  interest  in  anything  attached 
to  the  freehold  as  he  has  in  the  bricks  and  mortar 
themselves,  which  make  up  the  walls  of  the  free- 
hold buildings ;  therefore  there  is  no  severance  of 
any  buildings  at  all,  and  no  possibility  of  distin- 
guishmg  between  the  interest  of  the  freieholder  in 
the  machinery,  or  the  interest  of  the  freeholder  in 
the  roof.      That  is  not  the  case  with  regard  to  the 
tenant  who  has  a  limited  interest  in  the  freehold, 
soil,  and  buildings,  and  who  has,  besides  that 
limited  interest  in  the  fixtures,  a  complete  and 
unqualified  property  in  them,  except  that  he  must 
remove  them  before  the  end  of  his  term.      With 
that  single  exception,  he  has  a  complete  and  un- 
qualified property  in  the  fixtures  as  distinct  from 
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the  interest  in  the  land.  It  is  a  thing  which  he 
can  part  with,  which  his  creditors  can  seize,  and  a 
tiling  which  is  liable  to  execution  as  against  him, 
just  as  much  as  the  chairs  and  tables  in  his  house. 
When  you  once  arrive  at  the  fact  that  the  person 
has  the  property  in  the  fixtures  as  distinct  from 
their  connection  with,  and  adhesion  to,  the  free- 
hold, then  they  are,  in  my  opinion,  the  very  class 
of  things  intended  to  be  provided  for  by  the  Bills 
of  Sale  Act." 

Lord  Justice  MeUisk  said :  The  Bills  of  Sale  Act 
includes  *'  personal  chattels,"  and  **  personal  chat- 
tels '*  includes  "  fixtures."    Therefore  the  Act  "  says 
this,  that  if  there  is,  by  whatever  form,  an  assur- 
ance of  fixtures,  and  there  is  a  license  to  take  pos- 
Kession  of  fixtures  as  a  security  for  a  debt,  any 
instrument  which   is  to   effect  that  is  to    come 
within   the  definition  of  a  bill   of  sale."       The 
object  of   the   Act  is  to    prevent    frauds    upon 
creditors    by    secret    bills    of   sale    of    personal 
chattels,  and    as    "  personal    chattels "    includes 
fixtures,  one  of  the  objects  of  the  Act  is  to  pre- 
vent frauds  upon  creditors  by  secret  bills  of  sale 
of  fixtures, — that  is  to  say,  by  secret  instruments 
by  which  power  is  given  to  take  fixtures  and  apply 
them  as  security  for  money  lent.  .  I  am  of  opinion 
this  instrument  very  clearly  gives  a  power    to 
the  mortgagee  to   take  possession  of  these  fix- 
tures for  the  purpose  of  securing  his  debt.     We 
ought  to  hold,  that  inasmuch  as  he  obtains  by  this 
instrument  a  power  of  taking  possession  of  these 
fixtures,  and  a  power  of  selling  them  and  applying 
them  as  a  security  for  his  debt,  that  the  instrument 
giving  that  power  is  a  bill  of  sale.      Can  this  be 
distinguished  from  Hawtrey  v.  Butlin  ?     No  douht 
there  is  a  distinction  in  the  form  of  the  two  instru- 
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ments.    In  the  one  iDstrument,  there  is  a  demise 
of  the  premises  for  a  term  of  yeai-s — i.e.,  for  the 
original  term,  wanting  a  few  days,  not  including 
the  fixtures ;  and  then  there  is  an  absolute  assign- 
ment of  the  fixtures.    In  the  present  case,  no 
doubt  the  conveyancer  has  thought  that  a  dan- 
gerous form  of  conveyance,  and  has  endeavoured 
10  give  the    mortgagee  the  same  power,  using 
a  different  form  of  words.     For  that  purpose  he 
includes  the  fixtures  nominatim  in  the  demise  for 
the  term,  and  aftei*wards  gives  a  power  to  sell 
them  separately  from  the  teim.     But  is  not  the 
mortgagee  in  precisely  the  same  position  as  the 
mortgagees  were  in  the  case  of  Hawtrey  v,  Butlin  ? 
In  both  cases  the  mortgagees,  on  default  being 
made,  or  on  demand,  have  power  to  take  pos- 
session of  the  premises  and  the  fixtures  upon 
ihem,   and    they    have    power    to    sell     them 
t(^etheT,  or  to  sever  them,  and  sell  the  fixtures 
separately   from  the  term.      There    is  not    the 
slightest  difference  between  the  power  which  the 
mortgagee  has  in  the  one  case  and  in  the  other :  the 
practical,  and  therefore  the  legal,  effect  of  the  two 
iofltruments  is  exactly  the  same.     I  cannot  think 
it  ought  to  be  held  to  make  any  difference  whether 
tliere  are  two  testatuma  or  only  one.    I  see  nothing 
that  can  make  any  difference  in  the  legal  effect  of 
the  deed,  not  even  in  the  fact  that  there  is  a 
nominal  demise  included  in  the  deed. 

I  should  rather  have  apprehended  it  would  be 
included  in  the  demise,  even  if  not  expressly  men- 
tioned ;  but  whether  it  is  or  not,  what  the  mort- 
gagee has  a  right  to  do  is  precisely  the  same  in 
both  casea  Therefore,  if  the  one  comes  within 
the  principle  and  intention  of  the  Bills  of  Sale  Act, 
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1854,  the oiher  must  come  too.  The  only  authority 
flgainrt  it  at  all  is  the  case  of  Boyd  v.  Sherrock. 
That  case  has  been  dissented  from  by  Molina, 
y.  C  and  Blackburn  and  MeUar,  J. J.,  though 
Lush,  J.,  wonld  not  express  his  dissent  to  that 
extent  at  least.  I  agree  with  the  dissent  thus 
expressed  ;  and  cannot  help  thinking  the  true  con- 
struction of  the  Act  is,  that  if  a  person  is  in  pos- 
session of  fixtures,  then  he  cannot  pledge  those 
fixtures,  so  as  to  give  a  title  to  the  mortgagee, 
except  by  an  instrument  which  is  to  be  registered. 
The  cases  where  there  are  freeholders  are  plainly 
distinguishable,  because  a  freeholder  cannot  be, 
and  is  not»  in  possession  of  fixtures  at  all,  which  he 
has  put  up,  although  they  may  be  called  trade  fix- 
tures ;  but  the  same  things  which,  if  put  up  by  a 
lessee,  would  be  trade  fixtures,  are,  in  point  of  law, 
when  affixed  to  the  premises,  just  as  much  part  of 
the  premises  as  the  bricks,  and  do  come  within  the 
words  of  the  Act  The  present  case  does  not  come 
within  the  words  of  the  Act :  the  mortgagee  has 
lost  his  security  on  the  fixtures  from  not  having 
registered  his  bill  of  sala  I  do  not  think  it 
applies  to  what  may  be  called  the  power  machinery, 
because  the  true  construction  of  the  lease  is  to 
make  the  power  machinery  practically  the  land- 
lord's fixtures.  The  lease  was  in  the  nature  of  a 
building  lease,  in  which  the  things,  when  built, 
were  to  become  the  property  of  the  landlord,  and 
it  being  the  ordinary  practice  in  Lancashire  to 
demise  mills  with  power  machinery  in  them, 
I  think  the  lease  is  purposely  so  worded  as  to 
make  the  power  machinery  practically  the  property 
of  the  landlord. 
The  principle  upon  which  Maiins,  V.  C,  pro- 
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ceeded  in  Begbie  v,  Fenwick  seems  to  be,  that  as 

the  fixtures  were  assigned  by  a  separate  witnessing 

{)art,  an  intention  was  shown  to  deal  with  them 

apart  from  the  land.     But  it  is  not  easy  to  see 

how,  if  the  fixtures  would  have  passed  by  a  simple 

assignment  of  the  term  without  mentioning  them, 

the  addition  of  words,  which  would  not  alter  the 

lep^l  effect  of  the  deed  (independently  of  17  & 

18  Vict.  c.  36),  could  bring  the  deed  within  the 

Act  if  it  was  not  otherwise  within  it. 

We  may  draw  the  following  inferences  from  the 
cases  we  have  referred  to— namely,  where  the 
mortgage  deed  expressly  gives  a  power  to  sell  the 
trade  fixtures,  which  the  mortgagee  would  not 
acquire  simply  by  assignment  or  demise  of  the 
term  without  mentioning  the  fixtures,  the  deed 
requires  registration.  But  where  the  mortgage  is 
by  assignment  of  a  term  only,  with  a  power  of 
sale,  the  mortgagee  not  being  enabled  to  sell  the 
trade  fixtures  apart  from  the  land,  and  thus  lessen 
the  security,  the  instrument  does  not  require 
r^stration.  Where,  however,  the  mortgage  deed, 
by  assignment  of  the  term,  gives  a  power  to  sell 
the  fixtures  apart  from  the  land,  the  deed  requires 
registration. 

But  whether  the  deed  requires  registration  when 
the  mortgage  is  by  assignment,  without  a  sepaiate 
testatum  assigning  the  fixtures,  and  without  a 
power  to  sell  them  apart  from  the  land,  depends 
upon  whether  Boyd  v.  Sherrock  is  overruled  or 
not 

Now,  as  the  17  &  18  Vict.  c.  36  was  passed  to 
prevent  frauds  upon  creditors,  by  secret  bills  of 
sale  of  personal  chattels  {per  Mellish,  L.  J.,  supra), 
and  as  creditors  can  seize  fixtures  under  a  fieri 
facias,  and  as  any  assignment  or  other  assurance 
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of  peraonal  chatteiR  is  a  bill  of  sale  witbin  the 
Act,  the  better  opinion  would  seem  to  be,  that 
Ex  parte  Daglish  in  re  Wilde  has  overruled 
Boyd  V.  Sherrock,  although,  it  is  true,  the  Lords 
Justices  were  not  dealing  with  precisely  the  same 
state  of  facts  as  Wood,  V.  C,  had  before  him  in 
Boyd  V.  Sherrock.  At  all  events,  there  has  been 
so  much  doubt  expressed  as  to  its  soundness  that 
it  would  be  unsafe  to  rely  on  it. 

Intention. — We  have  already  observed,  ante 
p.  25,  that  the  intention  of  the  party  in  attaching 
chattels  to  the  freehold  forms  an  ingredient  in 
detennining  whether  they  are  to  be  considei'ed 
fixtures  or  not. 

There  seems,  however,  to  be  a  conflict  of  de- 
cision as  to  whether  evidence  of  intention  is  neces- 
sary to  cause  them  to  pass. 

In  Colgrave  v.  Dias  Santos,  ante  p.  123,  it  has 
been  held  that  fixtures  attached  to  the  freehold 
will  pass  by  an  assignment  of  the  freehold,  if 
nothing  is  said  to  indicate  a  contrary  intention. 

In  Waterfall  v.  Penistone  reliance  was  placed 
upon  the  intention  of  the  parties,  as  showing  that 
the  machinery  should  pass  separately  from  the 
realty. 

In  Exp.  Lloyd,  1  Mont  &  Ayr.  494,  the  Court, 
relying  upon  evidence  of  intention,  upon  the  face 
of  the  memorandum  of  deposit,  on  effecting  an 
equitable  mortgage  of  leaseholds,  to  include  the 
fixtures  in  the  security,  held  that  the  fixtures 
were  included,  though  not  mentioned,  in  the  me- 
morandum. 

In  Exp.  Broadwood,  ante  p.  202,  on  a  similar 
memorandum,  specifying  only  a  part  of  the  tenant's 
fixtures,  some  of  which  were  erected  after  the 
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deposit,  the  Court  held  that  the  fixtures  passed 
to  the  mortgagor,  apparently  without  reference 
to  the  evidence  of  intention. 

Id  Exp.  Bentley,  1  Mont.  D.  &  De.  G.  596, 
was  decided  upon  the  ground  that  there  was 
some  evidence  of  intention,  in  that  the  amount 
secured  was  greater  than  the  value  of  the  lease- 
hold without  the  fixtures,  and,  with  thera,  about 
equal  to  their  joint  value. 

In  Exp.  Taggart,  ante  p.  206,  on  a  similar 
memorandum,  the  chief  judge  held  that  the  equit- 
able mortgage  included  fixtures,  though  not  ex- 
pressly mentioned,  and  did  not  refer  to  any  evi- 
dence of  intention  to  include  them,  although  as 
in  Exp.  Barclay  the  word  "  appui-tenances  "  was 
relied  on  as  resembling  Exp.  Taggart. 

In  Exp.  Cowell,  ante  p.  206,  although  the 
iiiemorandum  of  deposit  did  not  mention  the  fix- 
tures, the  same  learned  judge  held  that  the 
tenant's  fixtures  were  included,  but  he  did  not 
«^na  to  have  relied  on  evidence  of  intention ;  23 
Beav. 

In  Williams  v.  Evans,  ante  p.  239,  it  was  de- 
cided by  Lord  Bomilly,  without  any  reference  to 
intention,  that  the  tenant's  fixtures  passed  to  the 
mortgagee  under  an  equitable  mortgage  of  a  lease, 
without  any  memorandum. 

In  Exp.  Ashbury,  ante  p.  47,  L.  J.  Gifford  does 
not  allude  to  the  doctrine.  His  Lordsliip  says : 
"I cannot  agree  to  the  suggestion  of  Mr  Jessel, 
that  because  the  mortgagor  was  in  this  case  a 
leaseholder,  and  not  a  freeholder,  the  articles  which 
are  fixtures  will  not  pass  to  the  mortgagee :  whe- 
ther he  is  a  freeholder  or  a  leaseholder,  the  same 
Tu\e  clearly  and  indubitably  will  apply.     The  only 
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question  is,  whether  tlie  strencrthening  and  weigh- 
ing machines  are  fixturea  In  Meux  v.  Jacobs 
(Alien),  23  W.  R.  527,  Lord  Hatherley  refers  to 
the  increase  of  evidence  of  intention.  But  Lord 
Chelmsford  and  Lord  Selbome  decide  the  case 
on  the  broad  ground  that  the  accessory  follows 
the  principal. 
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0/  the  Rights,  LiaMities,  and  Exemptions  of  Parties  in 

respect  of  Fixtures. 
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Ri^ht  of  Voting. 
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Sect.  III.  Of  Exemption  from  Seizure  in  ExectUion, 


SECTION  I. 


Of  Matters  of  a  Public  Natwre^  and  herein  of  the 

Right  of  Voting. 

Fixture*  estimated  in  valuing  Property — Matters  of  a  Pub- 
lic Nature  —  Ranting  —  Weighing-machines  —  Carding- 
^gine^Mode  of  Assessment — Gas  Company — Rail- 
wayt^  Underwoods — Timber — Water  and  Gas  Pipes 
—Parochial  Settlements — Stoves  and  Gupboards^^Kiln 
— Ciouer  and  Grass — Ferry — WindmiU  must  he  actvxiUy 
offixed— Right  of  Voting. 

The  question,  What  are  fixtures?  often  arises 
under  certain  Acts  of  Parliament,  where  the 
inquiry  is  as  to  what  things  can  be  estimated  as 
I^art  of  a  tenement,  so  as  to  increase  its  anaual 

Fixtures  estimated  in  valuing  Property. — As 
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has  been  already  frequently  observed,  personal 
chattels,  on  their  being  affixed  to  the  freehold, 
immediately  become  part  and  parcel  of  the  realty ; 
and  in  all  cases,  therefore,  where  it  is  necessary 
to  ascertain  the  value  of  real  property,  such  an- 
nexation ought  to  be  taken  into  consideration,  and 
should  form  part  of  the  value,  and  the  estimate 
made  accordingly.  Thus,  where  the  law  casts  a 
duty  upon  an  individual  in  respect  of  his  real  pro- 
perty, in  calculating  the  amount  of  his  liability, 
whatever  chattels  may  have  been  annexed  to  such 
property  ought  to  be  taken  into  consideration,  and 
he  should  be  charged  upon  such  increased  value. 
Again,  where  the  law  confers  a  privilege  in  respect 
of  the  possession  of  real  pro|)erty,  in  ascertaining 
the  amount  of  its  value,  in  ^order  to  determine  the 
qualification  of  the  possessor,  the  fixtures  attached 
to  such  property  should  be  estimated,  and  upon 
such  increased  value  the  right  determined.  Thus, 
where  one  seeks  to  establish  a  right  to  the  elec- 
tive franchise  in  respect  of  property,  which  by 
itself  is  under  the  required  qualification,  but  which, 
in  consequence  of  its  having  a  windmill  or  other 
chattel  attached  to  it,  or  let  into  the  soil,  is  of  in- 
creased value,  the  qualification'  must  be  ascer- 
tained with  reference  to  such  increased  value ; 
likewise  in  the  establishment  of  parish  settlements, 
fixtures  have  always  been  taken  as  increasing  the 
value  of  the  property  to  the  sum  requisite  to  con- 
fer the  settlement 

Of  Matters  of  a  Public  Nature. 

The  question.  What  are  fixtures  ?  has  been  raised 
in  connection  with  poor-rates,  which  are  directed 
to  be  assessed  according  to  the  annual  value  of  the 
rated  property,  thus — 
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Rating.'— Under  the  Poor  Law  Acts,  every 
occupier  of  lands  and  houses  in  a  parish  is  liable 
to  be  rated  according  to  their  annual  value  for 
the  relief  of  the  poor,  and  it  has  been  determined 
that  such  value  may  be  ascertained  with  reference 
to  the  annexation  of  personal  chattels.  See  Beg. 
r.  Southampton  Dock  Co.,  14  Q.  B.  687 ;  North 
Staffordshire  Railway  Co.  v.  Rush  ton  Spencer,  9 
W.  R  235 ;  30  L.  J.  M.  C.  68 ;  Reg.  v,  Lee, 
Inhabs.,  14  W.  R.  311.  Therefore  the  decisions 
under  this  head  are  not  so  material  as  formerly, 
for  if  the  annual  value  be  enhanced  by  the  use  of 
the  thing,  it  matters  not  whether  such  thing  is  or 
is  not  a  fixture. 

Weighing-machines. — Thus  it  has  been  held 
ll\at  the  profits  of  a  weighing-machine,  and  of 
otiier  machinery  and  engines  aflSixed  to  the  free- 
Ijold,  are  rateable  according  to  the  additional  value 
they  give  to  the  premises.  R.  v,  St  Nicholas 
(Gloster),  Cald.  262  ;  R.  v.  Birmingham  and 
Stafford  Gaslight  Co.,  6  Ad.  &  E.  634. 

Carding-engine, — So  a  house  with  a  carding- 
engine,  described  in  the  rate  as  an  engine-house, 
and  both  let  and  occupied  together  (although  it 
did  not  appear  whether  the  engine  was  affixed  to 
the  building),  was  considered  as  an  entire  sub- 
ject, and  to  the  extent  of  their  annual  value  pro- 
perly rateable  to  the  poor.  R.  v,  Hogg,  1  T.  R. 
721. 

8o  an  engine  set  up  by  a  lessee  for  the  purpose 
of  working  a  coal-mine  was  held  liable  to  be  rated, 
the  43  Eliz.  c.  2,  subjecting  coal-mines  to  a  rate. 
R.  V.  Granville  (Lord),  9  B.  &  C.  188.  But  these 
are  the  only  mines  liable  to  be  rated,  the  statute 
not  applying  to  any  other.  See  R.  v.  Bilston,  5  B. 
^  C.  851 ;  R.  V.  Birmingham  and  Stafford  (Gas 
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Company),  supra;  R  v.  Shrewsbury  (Paviog 
Tnistees),  3  B.  &  Ad.  216 ;  B.  v.  Manchester  and 
Salford  Waterworks  Company,  1  B.  &  C.  630  ;  R. 
V.  Brighton  (Gas  Co.),  5  B.  &  C.  466 ;  R.  v.  Bir- 
mingham {OnsiB  and  Coke  Company),  1  B.  &  C. 
506  ;  R.  V,  Bath  (Corp.),  14  East  609  ;  R  v.  Bell, 
7  T.  R.  598  ;  R  v.  Chelsea  Waterworks  Company, 
5  B.  &  Ad.  166  ;  R  v.  Rochdale  Waterworks 
Company,  1  M.  &  S.  634. 

Mode  of  Assessment — ^In  a  rate  laid  uiK>n 
buildings  to  which  machinery  is  attached  for  the 
purpose  of  manufacture,  the  real  property  ought  to 
be  assessed  according  to  its  actual  value  as  com- 
bined  with  the  machinery,  without  considering 
whether  the  machinery  be  real  or  personal  pro- 
perty, and  liable  or  not  to  distress  or  seizure 
under  a  fi.  fa,,  or  whether  it  would  go  to  the  heir 
or  executor,  or,  at  the  expiration  of  a  lease,  to  the 
landlord  or  tenant.  Reg.  v.  Guest,  7  Ad.  &,  E. 
951. 

The  value,  however,  of  steam-power  introduced 
into  the  premises  by  a  shaft  from  an  adjoining 
engine  is  not  to  be  estimated  in  assessing  their 
double  value  under  the  4  Geo.  11.  c.  28.  Robertson 
V,  Learoyd,  7  M.  &  W.  48. 

Oas  C(yinpany. — In  the  case  of  Reg.  v.  Jjoe^ 
1  L.  R  241  ;  14  W.  R  311 ;  35  L.  J.  M.  C.  165; 
12  Jur.  225,  a  question  arose  whether  the  appa- 
ratus of  a  gas  company,  consisting  of  meters,  re- 
torts, tenant's  trade  fixtures,  and  utensils,  were  rate- 
able for  the  relief  of  the  poor.  It  appeared  thai  the 
meters  wereplaced  on  the  premises  of  the  consumers. 
They  were  not  in  any  way  connected  with  the 
manufacture,  nor  were  they  indispensable,  though 
used  for  the  distribution  of  gas  and  the  earning  of 
profits.     They  were  maintained  in  their  position 
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hy  beiDff  soldered  to  the  service-pipes,  which  were 
made  of  lead.  If  the  service-pipes  were  not  re- 
quired to  be  flexible,  soldering  would  not  be  neces- 
t<ary,  for  the  meters  might  be  so  placed  as  to 
remain  in  position  without  being  fixed  in  any  way. 
They  are  taken  off  when  Ihey  require  repair  or 
renewal,  &c.,  and  replaced  by.  others,  and  are 
frequently  placed  in  a  different  house  and  in  a 
different  parish. 

The  retorts  are  so  constructed  as  to  be  removable 
without  difficulty,  and  without  injury  to  the  base- 
ment on  which  they  rest 

Under  the  word  **  utensils  "  are  included  purifiers, 
steam-engines,  boilers,  and  the  movable  part  of  the 
gas-holders. 

The  purifiers  are  massive  iron  vessels  standing 
on  a  brick  base,  but  not  fixed  thereto.  They  are, 
however,  connected  on  the  one  side  with  the  pipes 
passmg  through  the  soil,  from  the  retorts  in  which 
the  gas  is  produced,  by  several  bolts  fastened  into 
the  plates  of  the  purifier,  and  on  the  other  with 
main  pipes  similarly  attached,  passing  through  the 
soil  to  the  tanks  and  gas-holders  where  the  gas  is 
stored  for  use.  The  purifiers  may  be  described  as 
groups  of  hollow  cylinders,  or  columns  of  iron  per- 
pendicularly set  up  parallel  to  each  other  on  the 
brick  base,  closed  up  at  the  top  by  movable  lids, 
retained  in  their  place  by  their  own  weight,  and 
rendered  gas-tight  only  by  means  of  their  edges 
resting  in  a  water  lute,  or  circular  channel  con- 
taining water,  and  running  round  the  top  of  the 
cylinder. 

The  steam-engines  are  used  for  driving  the  ma- 
chinery, pumps,  &c.,  and  are  fastened  by  screw-bolts 
lo  a  stone  case  fixed  in  the  soil.  By  unscrewing 
the  bolts  the  engines  can  be  detached 
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The  boilers  are  set  in  brickwork,  which  is  fixed 
in  the  soil. 

The  gas-hoklers  are  liollow  vessels  of  plate-iron, 
open  at  the  bottom,  but  roofed  in,  and  are  used  for 
stowing  the  gas  until  required  for  consumption. 
They  are  not  fixed  in  any  way,  but  are  so  placed 
that  as  they  fill  with,  or  are  emptied  of  the  gas, 
they  rise  and  fall  in  circular  tanks  excavated  be- 
neath the  surface  of  the  soil,  into  which  the  gas 
passes  through  the  purifiers  from  the  retorts. 
Around  the  edges  of  these  tanks  are  placed  iron 
columns.  The  gas-holders  are  fitted  in  their  upper 
rim  or  edge  with  wheels,  which  run  on  the  columns' 
and  guide  the  gas-holder  in  its  ascent.  In  some 
cases  also  chains  are  attached  to  the  gas-holder,  and 
pass  over  the  top  of  the  columns.  To  the  other  end 
of  these  chains  can  be  attached  weights,  by  which 
the  weight  and  pressure  of  the  gas-holder  can  be 
at  pleasure  regulated.  It  is  usual  and  necessary  at 
times  to  take  down  the  gas-holders  for  repair  or 
other  purposes,  which  can  be  done  without  injury 
to  the  foimdation,  or  any  part  of  the  structure. 
They  do  not  last  more  than  twenty  years. 

Cockhum,  C.  J.,  in  delivering  his  judgment, 
said : — First,  with  regard  to  the  meters,  it  is  not 
shown  that  they  were  more  than  common  chattels, 
and  the  company  are  entitled  to  a  deduction  in 
respect  of  their  value.  The  rest  fall  under  one 
or  other  of  two  classes  of  things,  properly  to  be 
taken  in  account  in  estimating  the  rateable  value 
of  property.  The  retorts  are  so  permanently 
attached  to  the  freehold  that  it  is  clear  they  must 
be  taken  as  fixtures,  so  fixed  as  to  become  part 
of  the  freehold,  and,  therefore,  rateable.  The  re- 
maining items  fall  within  the  principle  laid  dowu 
in  the  decided  cases  cited  in  the  argument     Reg. 


t  "^ 
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V.  The  Southampton  Dock  Co.,  and  the  case 
of  the  North  Staff.  Railway  Co,,  ante  p.  253. 
In  the  latter  of  these  cases  it  was  held,  that  in 
respect  of  such  things  as,  though  capable  of  being 
removed,  were  yet  so  far  attached  as  tliat  they 
were  intended  to  remain  permanently  connected 
with  the  railway,  or  the  purposes  connected  with 
it,  and  to  remain  permanent  appendages  to  it  as 
essential  to  its  working,  no  deduction  should  be 
allowed.  This  principle  applies  to  the  purifiers 
and  gas-holders  as  parts  absolutely  necessary  to 
the  working  of  the  business,  and  intended  to  re- 
nmin  permanently  connected  with  the  premises ; 
and  they,  therefore,  fall  within  the  rule  thus  laid 
down.  Tliis  meets  both  the  equity  and  justice  of 
the  matter ;  for  if  the  owners  proposed  to  let  the 
premises  to  a  company  or  individual  to  carry  on 
business  there,  what  the  incoming  tenant  would 
pay  rent  for  would  be,  not  the  land  alone,  but 
the  land  with  all  the  essentials  to  the  taking  and 
"sing  the  premises  as  gas-works.  These  articles, 
therefore,  clearly  come  within  the  principle  of 
another  rule,  which  is  expressed  in  Wahnsley  v. 
Milne,  7  C.  B.  N.  S.  115,  8  W.  R.  138.*  There 
the  owner  mortgaged  his  land,  and  afterwards 
erected  certain  buildings  thereon,  to  which,  for 
the  more  convenient  use  of  the  premises  in  his 
buBiness  of  an  innkeeper,  brewer,  and  bath  pro- 
prietor, he  affixed  a  steam-engine  and  boiler,  a 
bay-cutter,  and  a  malt-mill  or  corn-crusher,  and 
8  pair  of  grinding-stones.  The  lower  grinding- 
stone  was  boxed  on  to  the  floor,  or  pait  of  the 
premises,  by  means  of  a  frame  screwed  thereto, 
the  upper  one  being  fixed  in  the  usual  way ;  and 

*  See  Longbottom  v.  Berry,  5  L.  R.  123,  39  L.  J.  N.  S. 
y.  B.  37,  and  the  cases  cited  aiite  pp.  11,  212. 
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the  steam-engine  and  other  articles  (except  the 
boiler)  were  fastened  by  means  of  bolts  and  nut« 
to  the  walls  or  floors,  for  the  purpose  of  steadying 
them,  but  were  all  capable  of  being  removed 
without  injury  either  to  themselves  or  to  the 
premises.  The  owner  became  bankrupt,  and  it 
was  held  that  his  assignees  were  not  entitled  to 
claim  these  fixtures,  but  that  they  passed  to  the 
assignee  of  the  mortgagee  as  part  of  the  freehold. 
So  here,  when  these  purifiers  were  erected,  it  was 
with  the  view  of  their  remaining  permanently 
there  for  the  better  enjoyment  of  the  freehold. 
They  must,  therefore,  in  this  view,  also  be  con- 
sidered as  part  of  the  freehold,  and  must  be  taken 
into  consideration  in  determining  the  rateable 
value. 

Blackburn^  J. — The  rule  is,  that  when  things  are 
attached  so  as  to  be,  though  removable,  part  of  the 
premises,  then  they  are  to  be  considered  in  esti- 
mating the  rateable  value ;  but  chattels,  though 
fixed  and  steady,  still  never  lose  their  character  of 
chattels.  An  ordinary  illustration  is  the  case  of  a 
mirror,  which,  though  attached  to  the  wall,  still 
remains  a  chattel ;  while,  on  the  other  hand,  a 
grate  built  into  the  wall  becomes  part  of  the  pre- 
mises, and  a  fixture,  though  it  might  be  removed 
without  damage.  In  Hellawell  v.  Eastwood,  6 
Exch.  295,  the  Court  of  Exchequer  laid  down  the 
rule  that  the  qiiestion  whether  the  machines,  when 
fixed,  are  parcel  of  the  freehold,  is  a  question  of 
fact  depending  on  the  circumstances  of  each  case, 
and  principally  on  two  considerations ;  firet,  the 
mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  is  united  to  them, 
whether  it  can  easily  be  removed  integre,  salve,  et 
commode  or  not,  without  injury  to  itself  or  the 
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fabric  of  the  bailding  ;  secondly,  on  the  object  and 

purpose  of  the  annexation,  whether  it  was  for  the 

permanent  and   substantial  improvement   of  the 

dwelling,  in  the  language  of  the  civil  law^perpetui 

us&s  causa,  or  in  that  of  the  **  Year  Book,"  pour 

un  profit  del  inheritance,  or  merely  for  a  temporary 

parpose,  or  for  the  more  complete  enjoyment  and 

use  of  it  as  a  chattel.     In  the  case  of  Walmsley  v, 

Milne,  the  Court  of  Common  Fleas  laid  down  the 

same  rule,  and  the  same  idea  is  repeated  in  Beg. 

r.  The  North  Staflfordshire  Bailway  Company,  that 

all  things,  if  they  are  annexed  to  the  land,  not  as 

movable  chattels,  but  as  permanent  improvements, 

are  to  be  considered  in  estimating  the  rateable 

valua     All  these  things,  with  the  exception  of  the 

meters,  are  attached,  though  perhaps  slightly,  and 

all  with  the  view  of  permanent  improvement.     The 

meters  are  attached  to  the  houses,  and  if  they  were 

so  attached  for  the  purpose  of  improving  the  houses, 

then  they  would  be  subjects  of  rating  ;  but  in  fact 

they  are  no  part  of  the  houses,  being  chattels  kept 

there  for  the  benefit  of  the  company,  and  this  does 

not  make  the  company  in  any  way  occupiers  of  the 

houses.    AH,  with  the  exception  of  the  meters,  are 

improper  matters  for  reduction. 

Lush,  J. — The  amount  to  be  arrived  at  i&  the 
rent  at  which  the  premises  might  be  expected  to 
let  from  year  to  year,  free  of  all  tenant's  rates  and 
taxes,  and  tithe  commutation  rent-charge,  and 
deducting  the  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses  necessary  to  main- 
tain them  in  a  state  to  command  such  rent,  and 
whatever  has  become  a  part  of  the  premises  must 
be  rated  accordingly.  The  question  is  not  what 
things  a  tenant  might  remove,  nor  what  things 
might  be  taken  in  execution,  but  what,  being  the 
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landlord's,  would  pass  under  a  demise  without  ex- 
press worda  Without  these  retorts  and  other  articles 
the  premises  would  be  useless,  and  all,  with  the 
exception  of  the  meters,  must  be  taken  into 
account  in  calculating  the  rateable  value  of  the 
premisea  The  case  of  the  meters  is  different; 
a  deduction  must  be  made  in  respect  of  their 
value. 

Railways, — As  to  rating  railways,  which  are 
increased  in  value  by  the  rail,  see  Reg.  v.  Grand 
Junction  (Railway  Company),  4  Q.  B.  18,  8  Jur. 
508;  Reg.  v.  North  Staffordshii*e  Railway  Co., 
ante  253.     See  Reg.  v,  Lee  Inhabs.,  14  W.  B.  311. 

Underwoods. — Saleable  underwoods  are  i-ateable 
annually  to  the  relief  of  the  poor,  within  the  43 
EHz.  c.  2,  in  proportion  to  their  value,  though  they 
tihould  happen  not  to  be  cut  down  more  than  once 
in  twenty-one  years,  and  their  annual  value  may 
be  estimated,  amongst  other  ways,  according  to  the 
value  they  may  be  worth  to  rent  for  a  lease  of  the 
duration  of  their  intended  growth.  R.  v.  Mirfield, 
10  East.  219. 

Saleable  underwood  under  the  statute  means 
such  shoots  from  old  stools  as  are  capable  of  i*epro- 
duction,  and  of  being  cut  down  for  sale  at  I'egular 
and  calculable  periods,  so  as  to  yield  a  succession 
of  profits.  Reg.  (North)  (Narberth  Inhabs.),  9 
Ad.  &  E.  815. 

Therefore,  where  a  plantatian  of  oak  was  cut 
down  in  1786,  and  shoots  grew  up  from  the  stools, 
which  were  occasionally  weeded,  and  at  the  end  of 
fifty  years  the  wood  owner  cut  some  every  year, 
which  he  sold  for  colliery  purposes  and  for  fire- 
wood, and  the  sessions  decided  that  they  were  not 
saleable  underwood,  the  Court  held  that  they  would 
not  disturb  their  decision,  although  it  seems,  per 
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Coleridge,  J.,  that  the  decision  was  wroDg  upon  the 
facta — Id. 

Timber, — If  beech  be  timber  by  the  custom  of 
the  country,  it  is  not  rateable.  R  v.  Minchin- 
hampton,  3  Bur.  1308. 

Fir  and  Larch,  —  Where  fir  and  larch  were 
planted  with  oak  and  ash  trees,  principally  for  tlie 
purpose  of  affording  a  screen  or  shelter  for  the 
latter  in  their  infancy,  and  were  cut  from  time  to 
lime  as  such  oak  and  ash  required  moie  room  to 
spread,  and  when  once  cut  did  not  spring  again, 
— ^held,  that  although  when  sold  they  yielded  a 
profit,  they  were  not  saleable  underwood  within 
tlie  statute  43  Eliz.  c.  2,  as  the  primary  object  in 
planting  them  was  not  to  derive  a  profit  by  sale, 
and  consequently  not  rateable.  R.  v,  Fei  rybridge, 
1  B.  i&  C.  375* 

Water  and  Gas  Pipes. — It  has  been  held  that 
pipes  laid  down  and  fixed  in  the  ground  are  to  be 
deemed  a  part  of  the  soil,  and  are  rateable  in  the 
parish  in  which  they  are  situate,  according  to  the 
profits  derived  from  the  pipes  by  the  conveyance 
of  water  and  gas.  R.  v.  Rochdale  (Waterworks 
Company),  1  M.  &  S.  634 ;  R.  v,  Brighton  (Gas 
Company),  5  B.  &  C.  466. 

Parochial  Settlements. 

In  ascertaining  the  value  of  property  in  right  of 
which  a  pauper  seeks  to  establish  a  parochial  settle- 
ment, fixtures  attached  thereto  are  to  be  considered 
as  a  part  of  the  property,  and  the  value  estimated 
accordingly.  This  question  has  been  treated  by 
analogy  to  the  case  of  heir  and  executor ;  see  R.  v. 
Otley,  1  B.  &  Ad.  163. 

*  QwEve,  Whether  nnder  any  circumstances  fir  and  larch 
can  be  considered  underwood  1    It  seems  not. — Id. 
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Stoves  and  Cupboards, — Tlius  a  settlement  may 
be  acquired  by  renting  a  tenement  of  the  yearly 
value  of  £10.  If  the  house,  however,  be  of  less 
vahie,  but,  in  consequence  of  stoves  and  cupboards 
being  affixed  therein,  is  increased  in  value  to  the 
requisite  amount,  the  Court  will  hold  that  it  was  a 
tenement  sufficient  to  confer  a  settlement.  B.  v, 
St  Dunstan,  4  B.  &  C.  686. 

Kiln. — It  was  considered  that  a  settlement  was 
gained  by  renting  a  lime-kiln  of  greater  value  thau 
£10.    B.  V,  Iken,  4  N.  &  M.  117. 

Clover  and  Grass, — The  taking  of  a  tenement, 
which,  in  consequence  of  having  been  cropped  by 
the  landlord  with  clover  and  grass  seeds  when  let 
to  the  tenant,  was  worth  £10  a  year,  but  which 
without  that  circumstance  would  have  been  worth 
a  much  less  annual  value,  will  confer  a  settlement 
E.  V.  Purley,  16  East.  126. 

Ferry. — A  pauper  rented  a  cottage  and  premises, 
including  a  ferry,  with  the  use  of  a  boat  and  line 
across  an  adjoining  river.  The  premises  without 
the  ferry  were  not  worth  £10  a  year.  Held,  that 
the  ferry  might  be  included  in  order  to  make  up 
the  necessary  value  ;  and  that,  supposing  the  boat 
and  line  to  be  distinct  personal  chattels,  the  Court 
would  not  presume  that  the  value  of  the  tenement 
would  be  insufficient  without  them,  upon  a  case 
reserved  which  did  not  show  such  insufficieucy. 
B.  V,  Fladbury  (Inhabs.),  10  Ad.  &  E.  706. 

Windmill. — A  pauper  rented  land  in  A.  of  the 
annual  value  of  £6,  10s.  6d.,  and  built  on  pai*t  of 
it  a  post  windmill,  at  the  expense  of  £120,  which, 
by  agreement  with  his  landlord,  he  was  to  be  at 
liberty  to  remove  at  pleasure.  He  let  the  mill  for 
part  of  the  time  at  the  rent  of  £9  per  annum.  Held, 
that  this  was  not  the  taking  of  a  tenement  of  £10 
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a  year  ;  and  consequently  the  pauper  gained  no  set- 
tlement in  A.     E.  V.  Londonthorpe,  6  T.  R  377. 

Must  he  affixed. — The  thing  rented  must  be 
actually  affixed :  therefore,  where  the  pauper  had 
held  a  cottage,  garden,  and  windmill,  at  the  rent 
of  £30»  and  had  paid  the  poor-rates  in  respect  of 
that  sum  ;  the  mill  was  of  wood,  and  rested  on  a 
brick  foundation,  but  was  not  in  any  way  fastened 
to  the  brickwork,  or  let  into  the  ground  :  this,  it 
was  held,  was  not  a  tenement,  and  the  pau|)er 
gained  no  settlement.  R  v,  Otley  (Inhabs.),  1  B. 
<V  Ad.  161 ;  see  also  B.  i\  Londonthorpe,  supra. 

Of  the  Right  of  Voting, 

Tliere  can  be  no  doubt  but  that,  ujx)n  the  prin- 
ciple of  the  rule  with  regard  to  the  annexation  of 
personal  chattels  to  the  realty,  a  party  would  be 
entitled  to  vote  in  respect  of  projKjrty  whose  value 
had  been  increased  by  such  annexation.  See  R.  v. 
Otley  (Inhabs.),  supra. 


SECTION  IL 
Of  Efemptioaufrom  Distress. 


The  Rule  as  to — Extent  of  Privilege — Railways  in  Collieries 
— Smith's  Anvil f  Bellows,  dbc. — Furnaces — Millstones — 
Kiln — Tenants  Fixtures — Kitchen  Ranges,  Sc, —  What 
subject  of — Public-house  Fixtures — Landlord!s  Lien — 
Constrictive  Annexation — Charters — Deer,  Fish^  dbc, — 
Growing  Crops — Nursery  Trees. 

liULE  as  to. — The  rule  of  law  has  been  lon<?  estab- 
lished, that  whatever  is  affixed  to  the  freehold  is 
exempt  from  distress,  for  that  which  is  part  of  the 
fieehold  cannot  be  severed  from  it  without  detri- 
ment to  the  thing  itself  in  the  removal,  consequently 
it  cannot  be  such  a  pledge  as  may  be  restored  in 
the  same'  condition  to  the  owner :  besides,  that 
which  is  affixed  to  the  freehold  is  often  part  of  the 
thing  demised ;  those  things,  therefore,  which 
savour  of  the  realty  are  not  distrainable.  Co.  Lit. 
47  B. ;  Gilb.  Dist.  34,  48  ;  Bro.  Abr.  tit  "  Dis- 
tress,''  pi.  29;  Coni.  Dig.  "Distress"  (C).  See 
Davies  i?.  Powell,  Willes,  46;  Simpson  v.  Hartopp, 
ib.  514;  Gorton  v.  Falkner,  4  T.  R.  566,  567; 
Pitt  V.  Shew,  4  B.  &  Al.  208;  Darby  v.  Harris,  1 
Q.  B.  895 ;  Thompson  v,  Pettitt,  10  Q.  B.  101 ; 
Moore  v.  Drinkwater,  1  F.  &  F.  134?. 

In  Turner  v.  Cameron,  18  W.  R  545,  39  L.  J. 
N.  S.  130,  Mellor,  J.,  in  delivering  the  judgment 
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of  llie  Court,  said:  "It  is  a  general  rnle  that 
tilings  adhering  to  the  freehold  cannot  be  taken 
under  a  distress  for  rent ;  the  reason  g:iven  is  that 
stated  by  GUbert,  C.  B.  (Gilb.  on  Dist.,  pp.  34, 
48),  that  a  'distress  was  anciently  no  more  than 
a  pledge  in  the  hands  of  the  lord  to  compel  the 
tenant  to  pay  the  service  or  perform  the  duty  for 
which  it  was  taken/  It  results  from  the  nature 
of  a  pawn  or  pledge,  that  upon  payment  of  the 
money  for  security  whereof  it  was  given,  it  ought 
to  be  restored  to  the  owner  in  the  same  plight 
and  condition  in  which  it  was  delivered,  and 
whatever  is  part  of  the  freehold  cannot  be  dis- 
trained, for  what  is  part  of  the  freehold  cannot  be 
severed  from  it  without  detriment  to  the  thing 
itself  in  the  removal ;  consequently,  that  cannot 
be  a  pledge  which  cannot  be  restored  in  statu  quo 
to  the  owner." 

Extent  of  Privilege. — The  privilege  extends  to 
such  tilings  as  the  tenant  will  not  be  permitted,  on 
any  consideration,  to  remove  with  him  from  the 
premises  by  reason  of  their  being  annexed  to  and 
considered  as  part  of  the  freehold,  and  not  because 
they  are  absolutely  affixed  to  the  freehold,  and 
cannot  be  removed  therefrom  for  a  mere  tem- 
IX)rary  removal,  for  purposes  of  necessity  is  not 
sufficient  to  destroy  the  privilege.  Gorton  v.  Falk- 
ner,  4  T.  R  567  ;  Bro.  Abr.  tit.  "Distress,"  pi.  23. 

BaUioaya  in  Collieries. — Under  a  bill  of  sale 
granted  to  him  by  a  lessee  of  a  colliery  ;  plaintiff 
seized  the  railways  in  and  about  the  colliery,  the 
defendant,  the  reversioner,  subject  to  a  lease  for 
eighty -five  years,  distrained  the  railways  after 
seizure  by  the  plaintiff  for  non-payment  of  the 
royalties  and  rents  reserved  by  the  lease.  The 
railways  were  constructed  for  the  better  enjoyment 
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of  the  collieries^  and  were  intended  to  remain  on 
the  premises  as  auxiliaries  to  the  working  of  the 
mines  until  the  expiration  of  the  term.  The 
ground  upon  which  the  railways  were  laid  was 
brought  to  a  dry  and  uniform  surface  by  spreading 
thereon,  wherever  the  natural  soil  was  moist  or  its 
surface  depressed,  such  hard  and  dry  materials  as 
the  soil  afforded,  and  some  further  material  of  the 
same  nature  brought  from  elsewhere,  so  as  to  make 
it  dry  and  level  The  railways  were  formed  in 
the  usual  manner  by  nailing  the  rails  to  wooden 
sleepers,  under  and  about  which  ballast  was  packed 
with  the  object  of  keeping  them  dry  and  in  their 
position.  Defendant  having  distrained  these  rail- 
ways, sold  them  on  the  terms  that  they  should  be 
taken  up  and  removed  by  the  purchasers,  which 
was  dona  Held,  that  these  railways  were,  by  being 
thus  annexed  to  the  soil,  fixtures,  and  not  distrain- 
able.  Turner  v.  Cameron,  39  L.  J.  N.  S.  125, 
Q.  B. 

Smith's  Anvil. — Therefore,  a  smith's  anvil,  on 
which  he  works,  is  not  distrainable ;  for  it  is 
accounted  part  of  the  forge,  though  it  be  not 
actually  fixed  by  nails  to  the  shop.  14  Hen.  VIII. 
c.  25 ;  Bro.  Abr.  tit.  "  Distress,"  pi.  23  ;  JoUie 
and  Broad's  case,  2  Rol.  201.  See  Twigg  v.  Potts, 
3  Tyrw.  969. 

SmitKs  Bellows,  Ac. — Nor  blacksmith's  bellows, 
anvils,  and  blocks,  vices,  lathes,  shelves,  grates, 
grindstones,  and  benches.     Twigg  i?.  Potts,  supra. 

Furnaces,  dec. — Nor  furnaces,  cauldrons,  &c., 
fastened  to  the  house.  Co.  Lit.  47 ;  Com.  Dig.  tit. 
"  Distress"  (C). 

Millstone, — So  a  millstone  is  not  distrainable, 
although  removed  out  of  its  proper  place  in  order 
to  be  picked,  because  such  removal  is  x>f  necessity, 
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and  the  stone  still  continues  to  be  part  of  the  mill. 
Id.  and  title  "  Biens,"  B. ;  ante  pp.  35,  37. 

Kiln. — Nor  a  kiln,  which  is  considered  not  to 
be  a  chattel  personal,  but  belonging  to  the  free- 
hold.    Niblet  y.  Smith,  4  T.  R  504. 

Tejianfs  Fixtures. — And  the  sanae  law  applies 
to  tenant's  fixtures :  it  has  therefore  been  held 
that— 

Kitchen  Ranges^  &c. — Kitchen  ranges,  stoves, 
coppers,  and  grates,  which  a  tenant  may  sever 
from  the  freehold  and  take  away  during  the  term, 
are  not  distrainable  for  rent.  Darby  v.  Harris, 
1  Q.  B.  895.  See  also  Pitt  v.  Shew,  4  B.  &  Ad. 
208. 

What  subject  of. — Those  things  can  only  be  dis- 
trained for  rent  which  the  landlord  could  after- 
wards restore  in  the  plight  in  which  they  were 
before  the  distress. — Id. 

Public-house  Fixtures. — ^A  landlord  distraining 
for  rent  in  arrear  from  the  tenant  of  a  public- 
house  seized  certain  beer-machines,  &c.,  affixed 
to  the  freehold,  and  removed  them  from  the  pre- 
mises. Held,  that  trover  lay  for  these  articles; 
and  that,  although  for  the  purpose  of  that  action 
the  tenant  treated  them  as  goods  and  chattels, 
the  landlord  could  not  justify  distraining  them 
for  rent  in  ariear.  Dalton  v.  Whittem,  3  Q.  B. 
961,  12  L.  J.  N.  S.  Q.  B.  55. 

Landlords  Lien  on  Fixtures  under  Execution. 
— A  landlord,  it  would  seem,  is  not  entitled  to  a 
year's  rent  under  the  8  Anne  c.  14,  from  an  exe- 
cution creditor  who  has  seized  and  severed  fixtures 
under  a  fieri  facias^  the  intention  of  the  statute 
being  to  compensate  the  landlord  for  the  right  of 
distress  of  which  the  execution  deprives  him  ;  and 
as  fixtures  are  not  distrainable,  so  he  can  have  no 
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lien  on  them :  but  see,  contra,  Duck  v,  Braddyll,      ' 
M'Clel.  217, 13  Price,  455. 

It  is  made  a  qucere,  wliether  machinery  fixed  by 
bolts  to  the  door  of  a  factory  is  distrainable  by  a 
landlord  for  rent  ?  Ducki?.  Braddyll,  tb.  ;  but  see 
Hellawell  v.  Eastwood,  6  Ex.  298.  See  ante 
pp.  164,  166,  168,  214. 

Mules. — Machinery  for  the  purpose  of  manufac- 
ture, ex.  gr.  **  Mules"  used  for  spinning  cotton, 
fixed  by  means  of  screws,  some  into  the  wooden 
floors  of  a  cotton-mill,  and  some  by  being  sunk 
into  the  stone  flooring,  and  secured  by  melted  lead, 
are  at  law  distrainable  for  rent  Hellawell  i\ 
Eastwood,  6  Ex.  295,  20  L.  J.  154;  Duck  r. 
Braddyll,  supra. 

The  grounds  upon  which  this  case  was  de- 
cided, viz.,. that  the  machines  there  distrained  were 
not  part  of  the  freehold  any  more  than  carpets, 
and  would  have  gone  to  the  heir,  not  to  the  executor, 
have  been  denied  to  be  sound,  apparently  without 
much  consideration  of  the  principle  involved  in 
tlie  decision  ;  and  the  existence  of  the  case  has 
been  acknowledged  merely  on  the  ground  that  it 
is  a  case  between  landlord  and  tenant  See  Mather 
V,  Eraser,  Climie  v.  Wood,  Longbottom  v.  Berry, 
ante  pp.  212,  166.  The  case  would  seem  to  decide 
that  although  the  landlord  cannot  distrain  upon  his 
own  fixtures,  which  are  necessarily  part  of  the 
freehold  or  thing  demised  (see  Pitt  v.  Shew,  supra), 
yet  he  can  distrain  upon  the  tenant's  removable 
fixtures,  if  it  can  be  done  without  damage.  See  ante 
p.  265. 

Constructive  Annexations. — Keys,  locks,  doors, 
windows,  &c.,  are  not  distrainable,  nor  a  millstone, 
though  severed  from  the  mill.  LifFord's  case,  11 
Co.  R.  66  ;  Co.  Lit.  47  b ;  14  H.  8  6, 25  ;  Gilbert 
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on  ••  Distress,"  34  ;  Hellawell  v.  Eastwood,  6  Ex. 
298 ;  Com.  Dig.  tit.  "  Distress "  (C)  ;  ante  pp. 
36,  268. 

Charters. — Charters  are  not  distraiiiable,  for 
they  are  not  chattels  in  law.  Bro.  Ab.  tit.  "  Dis- 
tress," 29. 

Deer,  Fish,  &c. — Deer,  fish,  conies,  &c.,  cannot 
be  distrained.  Co.  Lit.  47  a;  Com.  Dig.  tit 
*•  Distress"  (C)  ;  2  Inst.  133.  But  see  Davies  v, 
Powell,  Willes,  46  ;  7  Mod.  249. 

Growing  Crops. — This  subject  is  fully  discussed 
ill  Woodfall,  8th  ed.,  566. 

Nursery  Trees. — Trees  growing  in  a  nursery- 
man's ground,  who  is  a  yearly  tenant  to  the  plain- 
tiff, such  trees  being  removable  by  such  tenant 
from  time  to  time,  are  not  distrainable  for  rent 
under  11  Geo.  II.  c.  19,  s.  8.  Clark  v.  Calvert,  3 
Moore,  96  ;  Clark  v.  Gaskarth,  2  Moore,  491. 

Ecclesiastical  Fixtures. — It  should  seem  that  a 
j/arson,  or  his  personal  representative,  would  have 
a  reasonable  time  from  the  avoidance  of  the  living 
or  the  decease  of  the  incumbent  to  remove  fixtures. 
If,  however,  he  resign  the  living,  he  cannot,  it 
Klionld  seem,  remove  anything  attached  to  the  free- 
hold. Bulwer  v.  Bulwer,  2  B.  &  Al.  470.  Post 
\K  292. 

Executors  of  a  deceased  rector  are  entitled  to 
remove  hothouses,  wooden  frames  and  glass-work 
l)laced  in  mortar  on  low  brick  walls,  within  a  rea- 
sonable time  after  the  death  of  the  testator.  See 
Martin  v.  Koe,  7  E.  &  B.  237,  26  L.  J.  129. 


SECTION  III. 
Of  Exemption  from  Seizure  in  Execution, 


Sheriff  may  seize  Tenant's  Fixtures — Cannot  seize  Furnaces, 
dic. — Hearths,  <kc, — Dyer's  Vat — Where  the  Property/  of 
Landlord — Chandeliers,  Seats,  Gas-pipes — Where  severed 
without  Landhrd^s  consent — Where  the  Debtor  is  the 
Owner  in  Fee — Where  Windmill  sold  hy  Debtor  who 
continues  in  possession —  Where  Lease  and  Fixtures  seized, 
the  latter  may  be  sold — Fixtures  in  Paper-mill  not  liable 
to,  under  an  Extent, 

Sheriff  may  seize  Tenant's  Fixtures. — Where  a 
tenant  has  a  right  to  sever  fixtures,  they  become 
so  far  his  personal  property  that  they  are  liable 
to  be  seized  and  severed  under  a  writoijieri  facias. 
And  it  was  accordingly  holden  in  Poole's  case  that 
fats,  coppers,  tables,  partitions,  &c.,  which  were 
things  set  up  by  the  lessee  for  the  convenience  of 
his  trade,  and  which  be  was  entitled  to  remove  at 
the  end  of  his  term,  might  be  seized  in  execution 
under  a  writ  of  fieri  facias.  Poole's  case,  1  Salk. 
368 ;  and  see  Elwes  v.  Maw,  3  East.  38  ;  Ryall  v. 
Eolle,  1  Atk.  164.  See  Archb.  Prac.  655,  12  ed. ; 
Trappes  v.  Harter,  per  Lord  Lyndhurst,  3  Tyr.  619 ; 
4  Id.  673  n.  a;  Duck  v.  Braddyll,  M'Clel.  219 ;  Sto- 
rer  v.  Hunter,  3  B.  &  C.  368 ;  Minshall  v,  Lloyd, 
2  M.  &  W.  459  ;    Place  v.  Fagg,  4  Man.  &  R. 
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277,  per  Bayly,  J. ;  Winn  v.  Ingilby,  5  B.  &  Al. 
625;  Pitt  V.  Shew,  4  B.  &  Al.  206;  Evans  v. 
Roberts,  5  B.  &  C.  836.  But  if  the  things  so 
affixed  shall  go  to  the  heir,  and  not  to  the  exe- 
cutor, the  sheriff  has  no  right  to  seize  them. 
Winn  V.  Ingilby,  5  B.  &  Al.  625.  See  Steward  v, 
Lombe,  4  Moore,  281,  1  B.  &  B.  596  ;  Scorell  v. 
Boxall,  1  Y.  &  J.  398 ;  see  also  Trappes  v.  Barter, 
3  Tyrw.  604.. 

In  Mather  i?.  Fraser,  2  Kay  &  Johns.  550,  Wood, 
V.  C, remarks  that  the  authorities,  with  reference  to 
the  right  of  the  sheritfto  seize  fixtures  under  a /eri 
facicui,  point  out  very  clearly  the  distinction  when 
the  owner  of  the  fixtures  is  also  the  owner  of  the 
freehold  to  which  they  are  annexed.  In  Winn  v, 
Ingilby  it  was  held  that  the  sheriff  had  no  right 
under  a  fieri  facias  to  seize  fixtures  when  the 
house  in  which  tliey  were  situated  is  the  freehold 
of  the  lessor  against  whom  the  execution  issues. 
There  the  question  was  as  to  ordinary  house  fixtures. 
But  in  Place  v.  Fagg  the  property  in  question  was 
the  stones,  tackling,  and  implements  necessary  for 
the  working  of  the  mill,;  and  the  case  in  that 
respect  applies  more  closely  to  the  present.  In 
fact,  it  has  a  double  application  to  the  present, 
for  there,  as  here,  there  liad  been  a  mortgage 
of  the  mill,  and  it  was  held  that  by  that 
mortgage  the  stones,  tackling,  and  implements 
necessary  for  the  working  of  the  mill  passed  to  the 
mortgagee.  Upon  the  other  question,  viz.,  that 
of  the  sheriff's  right  under  a  fijtri  facias,  the 
sheriff  cannot  take  fixtures  in  a  house  whereof 
the  freehold  is  in  the  debtor.  That  decision  pro- 
ceeded upon  precisely  the  same  principle  as  the 
one  on  which  Fisher  u  Dixon  was  decided — viz., 
that   where    machinery    of   this  description   has 
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))een  attached  to  the  freehold  by  the  owner  of  the 
freehold  himself,  there,  as  between  the  heir  and 
executor,  the  machinery  is  to  be  treated  as  defini- 
tively fixed  to,  and  as  passing  with,  the  freehold. 

Cannot  seize  Furnaces,  Ac. — So  he  cannot  seize 
furnaces,  ovens,  doors,  windows,  &c.  Com.  Dig. 
"  Execution." 

Hearths,  &c, — Nor  hearths,  chimney-pieces,  &c. 
Poole's  case,  1  Salk.  368. 

Dyer's  Vat — ^A  dyer's  vat  fastened  to  the  wall 
of  a  house  is  parcel  of  the  freehold,  and  cannot  be 
taken  in  execution  under  b.  fieri  facias.  Day  v.  Bis- 
bitch,  do.  EL  374;  Day  v.  Austin,  Owen,  70. 

Where  the  Property  of  the  LandUyrd. — ^Where 
the  fixtures  are  the  property  of  the  landlord  and 
))art  of  the  thing  demised,  then  they  cannot  be 
disannexed  from  the  house  under  the  writ  of 
execution;  but  tlie  lease  may  be  sold,  and  the 
assignee  will  be  entitled  to  enjoy  the  fixtures 
during  the  term  as  part  of  the  house.  Gordon  v. 
Harper,  7  T.  R.  9  ;  8.  C.  2  Esp.  465. 

Chandeliers,  Seats,  Gas-pipes, — Tenants  fixtures 
are  not  chattels  until  severed ;  and  it  is  competent 
to  a  landlord  to  make  an  arrangement  with  his 
tenant  which  shall,  without  an  abandonment  by 
the  tenant  of  his  property  in  such  fixtures  during 
the  term,  in  the  event  of  an  execution  against  the 
tenant,  enable  the  landlord  to  re-enter  and  retain 
such  fixtures  against  the  execution  creditor. 

By  an  agreement  under  seal,  F.  was  to  have 
immediate  possession  of  the  [iremises,  which  he 
was  to  fit  up  for  musical  performances,  and  was  to 
have  a  lease,  the  terms  of  which  were  to  be  binding 
upon  him  from  his  entering.  The  lease  containe<} 
a  covenant,  that  in  case  the  term  determined  by 
effluxion  of  time,  but  in  no  other  case,  it  should 
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be  lawful  for  F.,  within  twenty-one  days  after,  but 
not  daring  any  other  period,  to  remove  any  tenant's 
fixtures  which  he  might  have  attached,  unless  tlie 
lessor  should  elect  to  purchase.  Provided  that  if 
F.  became  bankrupt,  or  execution  should  be  levied 
or  executed  by  seizure  on  the  premises,  the  lessor 
might  re-enter,  and  seize  and  retain  for  his 
use,  as  his  own,  all  fixtures,  &c. ;  and  on  such  re- 
entry the  term  should  be  absolutely  determined. 
A  few  weeks  after  F/s  entry  the  fixtures  were 
seized  in  execution  against  F.,  and  the  lessor 
nerved  the  sheriff  with  notice  claiming  the  fixtures. 
Held,  that  the  clauses  were  inconsistent  with  the 
ordinary  right  of  a  tenant  to  disannex  tenant's 
fixtures  during  the  term,  and  that  the  lessor  was 
entitled  to  retain  them  against  the  execution 
creditor.  Dumergue  v.  Eumsey,  Ex,  Ch.  12  W. 
R  205 ;  33  L.  J.  Ex.  88.  So  that,  on  the  con- 
struction of  the  Court,  it  was  held  that  the  fixtures 
were  no  longer  the  subject  of  seizure  under  a  fieri 
facias  against  the  tenant,  that  it  accelerated  the 
landlord's  title,  and  that  the  things  affixed  became 
his  property  and  part  of  the  demised  premises. 

Where  severed  toithout  Landlord's  Consent — 
Where  mill-machinery  and  a  mill  were  demised  to 
a  tenant  for  a  term,  and  he  severed  the  machinery 
from  the  mill  without  the  consent  of  his  landlord, 
and  it  was  afterwards  seized  by  the  sheriff  under  a 
fieri  facicbs  and  sold  by  him, — ^held,  that  no  pro- 
perty passed  to  the  buyer  under  such  sale.  Farrant 
i\  Thompson,  5  B.  &  Al.  826  ;  2  D.  &  R.  1.  See 
Steward  v.  Lombe,  4  Moore,  281 ;  see  also  Eufford 
i\  Bishop,  5  Buss.  346.  And  so  it  would  be  in 
every  case  where  a  tenant  severs  from  the  freehold 
fixtures  which  he  cannot  afterwards  remove.  1 
Archb.  Prac.  655,  12th  ed. 

s 
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Where  the  Debtor  is  the  Owner  in  Fee. — Nor 
can  the  6heri£E  seize  fixtures  under  an  execution 
against  a  debtor  who  has  the  freehold  himself. 
Thus  the  sheriff  cannot  seize  setpots,  ovens,  and 
ranges,  which  were  annexed  to  a  house,  the  freehold 
of  which  was  in  the  person  against  whom  the  writ 
issued.  Winn  v.  Ingilby,  5  B.  &  AL  625 ;  Place 
V.  Fagg,  4  M.  &  R.  277.  See  Coregrave  v.  Dias 
Sautes,  2  B.  &  0.  76.  The  cases  of  sheriff  and 
tenant  under  a  Jieri  facias,  and  mortgagor  and 
mortgagee,  were  treated  as  analogous  by  the  Court 
of  Exchequer  in  Winn  v.  Ingilby ;  see  Mather  v. 
Fraser,  2  K.  &  J.  650.  Lord  Campbell,  however, 
declined  to  rest  on  this  analogy,  although  he  did 
not  deny  it  in  Haley  v.  Hammersmith,  3  De  Q-.  F. 
&  J.  587 ;  7  Jur.  N.  S.  765 ;  30  L.  J.  Ch.  771  ; 
9  W.  E.  662. 

Where  WindmiU^sold  by  Debtor,  who  continues 
in  Possession, — Where  A.,  seised  in  fee  of  a  close 
on  which  a  windmill  was  erected,  mortgaged  the 
close  to  B.  for  1000  years,  and  in  the  same  deed 
there  was  a  conveyance  by  bargain  and  sale  of  the 
mill  to  him  in  fee :  the  mill  was  built  of  wood, 
removable  at  pleasure,  and  fixed  to  brickwork 
which  was  let  into  the  ground.     Held,  that  the 
mill  could   not  be  taken  in  execution  under  a 
fiem  facias  sued  out  against  A.  by  one  of  his 
creditors,  although  he  had  continued  in  possession, 
and  carried  on  his  trade   therein.       Steward  v, 
Lombe,  4  Moore,  281 ;  1  B.  &  B.  506. 

Where  Lease  and  Fixtures  seized,  the  laMer  may 
be  sold. — Where  a  sheriff  takes  a  lease  and  fixtures 
in  execution,  he  may  sell  the  fixtures  separately, 
if  he  cannot  find  a  purchaser  for  the  whole.  Bar- 
nard V.  Leigh,  1  Stark,  43,  per  Lord  EUenborough, 

Fixtures  in  Paper -mill  not   liable  under  an 
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Extent — ^Fixtures  demised  with  a  paper-mill,  and 
used  by  the  tenant  in  the  manufacture  of  paper, 
are  not  liable  to  be  seized  under  an  extent  for 
duties  upon  paper  owing  by  the  tenant  to  the 
Crown,  as  utensils  for  the  making  of  paper  in  the 
custody  of  tenant  under  the  statute  34  Geo.  III. 
c.  20,  a  27.  Attorney-General  v,  Gibbs,  3  Y.  &  J. 
333. 

EnMements. — See  post  p.  283. 
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SECTION  I. 
Of  Heirlooms  and  Chattels  in  nature  thereof. 


Definition — Cannot  he  devised — What  are  Heirlooms — 
Clmttels  in  nature  of  Heirlooms — Gravestones,  Tombs — 
Mourning  Ornaments,  dbc. — Hangings,  Grates,  Iron  Hacks 
of  Chimneys — Bells — Charters  and  Deeds — Tenant  in  Tail 
— Tenant  for  Life — Personal  Chattels  settled  or  devised  as 
Heirlooms — Chattels  Vegetable — Apples,  <&c. — Hedges,  dc 
— Exceptions. 

Definition. — Heirlooms  are  a  very  jieculiar 
8[)ecies  of  property;  they  consist  of  goods  and 
chattels,  which,  but  for  some  particular  custom, 
would  go  to  the  executor  of  the  owner.  See  Con- 
structive amiexation,  and  ante  p.  36. 

In  "  Les  Termes  de  la  Ley  "  (a  book  said  by 
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>Ir  Justice  Bayly,  in  Hawkins  v,  Shippam,  6  B. 
&  C.  229,  to  be  "of  great  antiquity  and  accu- 
racy"), "  Heireloome"  is  defined  to  be  "  any  piece 
of  household  stuff,  which  by  the  custom  of  some 
couDtries,  having  belonged  to  a  house  for  certain 
descents,  goes  with  the  house  (after  the  death  of 
the  owner)  unto  the  heir,  and  not  to  the  execu- 
tors."    See  Co.  Litt.  18  b,  Bro.  Descent,  pi.  43 ; 
Spel.    Glos.   '*  Heireloome ;  *'   11  Vin.   Abr.   167. 
But  see  2   Bl.  Com.  427;  La  Petre  v.  Heneage, 
1  Lord  Kayni.  728 ;  12  Mod.  520 ;  and  see  Piisey 
I'.  Pusey,  1  Vern.  273.     Blackstone,  supra,  says, 
there  are  some  chattels  which  are  considered  as  so 
annexed  and  necessary  to  the  enjoyment  of  tlie 
inheritance,  that  they  are  deemed  in  law  to  be 
{tart  of  it,  and  descendible  to  the  heir,  whence  they 
are  called  heirlooms. 

Thus  deer  in  a  real  authorised  park,  fishes  in 
a  {>ond,  rabbits  in  a  warren,  and  doves  in  a  dove- 
house,  are  held  to  be  part  of  the  inheritance,  and 
to  belong  to  the  heir,  and  not  to  the  executor. 
See  Cm.  Dig.  tit.  1,  sect.  6 ;  11  Co.  R  60 ;  Shep. 
Touch.  470 ;  Vin.  Abr.  tit.  "  Exors."  (Z) ;  Com. 
Dig.  tit.  "  Biens "  (B)  ;  Davies  v,  Powell,  Willes, 
46;   ante  269. 

So  of  hares,  rabbits,  pheasants,  and  partridges, 
because  without  them  the  park,  which  is  an  in- 
heritance, is  not  complete. — Id. 

Fish. — If  a  mnn  buy  divers  fish,  as  carp,  tench, 
&c.,  and  put  them  for  store  in  his  pond,  and  die, 
the  executor  shall  not  have  the  fish,  but  the  heir, 
who  has  the  water. — Id.  Wentw.  Off.  Ex.  Com. 
Dig.  tit.  "  Biens ''  (B) ;  and  see  Id.  (F.  c.)  ;  * 
Parlet  v,  Cray,  Cro.  El.  372. 

♦  The  destruction  of  these  things  is  waste.  Vin.  Abr. 
Waste  (E). 
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Cannot  he  devised, — It  is  said  that  if  a  man  be 
seised  of  a  house,  and  possessed  of  divers  heir- 
looms, that  by  custom  have  gone  with  the  house 
from  heir  to  heir,  and  by  his  will  deviseth  away 
the  heirlooms,  this  devise  is  void.  Co.  Lit.  185 
h ;  *  Id.  by  Harg.  See  Woodson's  Lea  380 ; 
Cora.  Dig.  tit  "  Biens,"  post  p,  281.  In  Tipping 
V.  Tipping,  1  P.  Wms.  730,  the  Lord  GhmceOjor 
says,  "  I  take  it,  that  parapharnalia  are  not  devis- 
able by  the  husband  from  the  wife,  any  more  than 
heirlooms  from  the  heir." 

What  are  Heirlooms. — Ancient  jewels  of  the 
Crown  go  to  the  successor.  Co.  Lit  18  h ;  Com. 
Dig.  tit.  "  Biens  "  (B) ;  but  see  Hastings  v.  Doug- 
las, Cro.  Car.  344.  The  best  bed,  table,  pot,  pan, 
cart,  or  other  dead  chattel  movable. — Id.  Ibid. 
An  ancient  horn,  where  the  tenure  of  the  land  is 
by  cornage. — Id.  Pusey  v.  Pusey,  1  Vem.  272. 
So  a  coat-armour,  pennons,  tombstones.* 

Chattels  in,  nature  of  Heirlooms,  and  monu- 
ments in  a  church  in  honour  of  the  ancestor, 
ib.,  although  annexed  to  the  freehold,  which  is  in 
the  parson,  for  they  were  hung  up  there  in  honour 
of  the  ancestor,  and,  therefore,  are  in  the  nature 
of  heirlooms,  which  by*  the  common  law  belong 
to  the  heir,  as  being  the  principal  of  the  family. 
Corven's  case,  Co.  Eep.  pt  x.  p.  343 ;  post  p.  279. 

Gravestones,  Tombs. — The  like  law  of  a  grave- 
stone, tombs,  and  the  like.t — Id.  Co.  Lit.  118  6  ; 
Frances  v.  Ley,  Cro.  Jac.  366 ;  May  v.  Gilbert, 

*  Qucere,  Whether  the  property  of  tombstones  is  in  the 
rector  ?    Hitchcock  v.  Walford,  2  Jur.  326. 

t  Trespass  was  held  to  lie  against  the  party  who  wrong- 
fully removed  a  tombstone  from  a  churcnyam,  and  eras^ 
the  inscription.  Spooner  v.  Brewster,  3  Bing.  136 ;  Com. 
Dig.  tit.  «  Cemetery  "  (C). 
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Bulfitrode,  pt.  ii.  150;*  see  2  Bl.  Com.  428.  But 
see  Gib.  Cod.  454. 

Mourning  Ornaments,  (fee. — But  things  that 
are  fixed  np  in  a  church,  not  in  honour  of  indivi- 
duals, but  merely  to  put  the  church  in  mourning, 
or  when  ornaments  or  scaffolding,  &c.,  are  put  up 
on  public  occasions,  these  become  the  property  of 
the  parson.    Amos  &  Ferrard,  172. 

The  ornaments  of  the  chapel  of  a  preceding 
bishop  belong  to  his  successor.  Corven's  case,  p.  278. 

Hangings^  Orates,  Iro7i  Backs  of  Chimneys, — 
So  if  an  incumbent  enter  upon  a  parsonage-house 
in  which  are  hangings,  grates,  iron  backs  to  chim- 
neys, and  such  like,  not  put  up  by  the  last  incum- 
bent, but  which  have  gone  from  successor  to 
successor,  the  executor  of  the  last  incumbent  shall 
not.  have  them,  but  they  shall  continue  in  the 
nature  of  heirlooms;  but  if  the  last  incumbent 
fixed  them  there  only  for  his  own  convenience,  it 
f«ems  they  shall  be  deemed  as  furniture  or  house- 
hold goods,  and  shall  go  to  his  executor.  4  Burn. 
Eca  Law,  413,  9th  ed. ;  see  post,  Ecclesiastical 
Dilapidations. 

BeUs. — The  bells  are  parcel  of  the  freehold  of 
tlie  church.  11  Hen.  I.  c.  12.  See  Le  Eoy  v. 
Crosse  (Churchwardens),  Sid.  206. 

Under  a  devise  of  all  jewels,  &c.,  a  garter  and 
collar  of  SS.  shall  pass  to  the  heir  as  heirlooms. 
Northumberland's  case,  Owen,  124. 

Charters  and  DeedsA — So  charters,  court-rolls, 

*  The  property  in  the  shroud  and  coffin  remains  in  the 
executors,  and  may  be  so  laid  in  an  indictment.  2  Kuss. 
on  Crimes,  298, 4th  ed. ;  and  see  Seager  v.  Bowie,  1  Adams, 
541 ;  Spooner  v.  Brewster,  3  Bing.  136. 

t  See  Upton  v.  Ferrers,  5  Ves.  801,  where  a  question 
was  raised,  but  not  determined,  whether  the  executor  was 
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deeds,  and  other  evidences  of  the  land,*  with  the 
chests  in  which  they  are  preserved.  Com.  Dig. 
tit.  "Biens"  (B)  ;  Id.  tit.  "Charters"  (A); 
Shep.  Touch,  97;  Wentw.  Off.  Ex.  153,  156, 
14th  ed. ;  Cru.  Dig.  tit.  1,  s.  6.  This  rule  only 
applies  to  those  which  relate  to  the  freehold  and 
inheritance.   See  LorS  v.  Wardle,  3  Bing.  N.  C.  680. 

Tenant  in  Tail,  having  an  estate  of  inheritance, 
has  a  right  to  all  deeds  and  muniments  belonging 
to  the  lands,  which  the  Court  of  Chancery  will 
order  to  be  given  up  to  hira.  Harrington  v.  Price, 
3  B.  &  Ad.  173  ;  1  Cm.  Dig.  tit.  2,  s.  39 ;  Hooper 
V.  Bamsbotham,  6  Taunt.  13. 

Tenant  for  Life.  —  Although  every  person 
having  a  freehold  interest  has  a  right  to  the  title- 
deeds,  yet  Lord  Hardioicke  has  said  it  was  the 
common  practice  for  the  Court  of  Chancery  to 
direct  them  to  be  taken  from  the  tenant  for  life, 
and  deposited  in  the  Court.  Burges  v,  Mawbey, 
1  Turn.  &  Bus.  174.  When  they  may  keep  the 
title-deeds,  see  Papillon  v.  Voice,  2  P.  W.  477 ; 
I  vie  V.  I  vie,  1  Atk.  431  ;  Webb  v.  Lymingtoii, 
1  Eden,  8 ;  Hicks  v.  Hicks,  Dick.  650 ;  Ford  v. 
Peering,  1  Ves.  Jun.  72  ;  and  see  a  note  where 
all  the  authorities  are  collected  in  Cru.  Dioj.  tit.  3. 
ch.  1,  s.  31  ;  Lightfoot  v.  Keane,  1  M.  &.  W.  746  ; 
Bobertson  v.  Showier,  13  M.  &  W.  609 ;  Slater  v. 
Dangerfield,  15  M.  &  W.  263 ;  Goode  v.  Burton, 
1  Ex.  189  ;  Newton  v.  Beck,  3  H.  &  N.  220 ; 
Davies  v.  Vernon,  6  Q.  B.  446.  See  Woodfall, 
p.  242. 

A  tenant  for  life  leases  under  a  power,  and  the 

entitled  to  the  Journals  of  the  House  of  Lords,  which  are 
delivered  to  Peers  ? 

*  At  Common  Law  larceny  could  not  be  committed  of 
them.     2  Russ.  on  Crimes,  141. 
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lessee  inortgages  the  lease ;  on  the  death  of  the 
tenant  for  life,  the  reversioner  is  entitled  to  the 
title-deeds  of  the  estate.  Easton  v,  London,  12 
W.  R.  53. 

Personal  Chattels  settled  or  devised  as  Heirlooms. 

— For  the  cases  on  this  subject,  see  Co.  Lit.  18  6, 

n.  109,  by  Hargrave ;  Foley  v.  Biirnell,  2  Cowp. 

435,  in  not. ;  Cadogan  v.  Kennett,  2  Cowp.  432  ; 

Carr  r.  Erroll,  14  Ves.  478 ;  Gower  v,  Grosvenor, 

Barnardis.  Ch.  C.  54 ;  Wyth  v.  Blackman,  1  Ves. 

Sen.  196  ;  Boon  v,  Cornforth,  2'Id.  276  ;  Trafford 

r.  Trafford,  3  Atk.  347 ;  Savile  v,  Scarborough,  1 

Swanst.  637  ;  ante  p.  278. 

Chattels  Vegetable. — There  is  also  another  species 
of  property  as  to  the  right  to  which  questions  have 
frequently  been  raised,  and  although  they  are  not 
])roperly  to  be  considered  fixtures,  yet  from  their 
intimate  connection  with  the  soil,  they  have  been 
lield  to  follow  the  nature  of  their  principal,  and  to 
descend  on  the  death  of  the  owner  to  his  heir,  and 
not  to  pass  to  his  personal  representative,  unless 
indeed  they  have  been  severed  from  the  tree  itself, 
or  from  the  ground :  these  are  the  fruits  of  a  plant, 
a  tree,  or  the  whole  tree  itself.  2  Bl.  Com.  389  ; 
Com.  Dig.  "  Biens  "  (H)  ;  Liford's  case,  ante  p.  36. 
Apples,  &c. — Therefore  apples,  pears,  and  other 
fmits  hanging  on  the  trees  at  the  time  of  the 
death  of  the  ancestor  shall  go  to  the  heir.  Gilb. 
Ev.  210 ;  2  Bl.  Com.  123 ;  Com.  Dig.  "  Biens '' 
(H.)  supra. 

Hedges,  <fec.— So  it  is  of  hedges,  bushes,  &c. 
Com.  Dig.  supra. 

Exceptions. — But  there  are  cases  which  form  an 
exception  to  this  rule,  as  where  tenant  in  fee- 
simple  gi-ants  away  the  trees,  they  vest  in  the 
grantee,  and  go  to  the  executor ;  for  in  considera- 
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tion  of  law  they  are  divided  as  chattels  from  the 
freehold.  Stukeley  v.  Butler,  Hob.  173  ;  Com. 
Dig.  supra;  so  when  the  tenant  in  fee-simple 
sells  the  land  and  reserves  the  trees  from  the  sale. 
Herlakenden's  case,  Co.  Bep.  pt  iv.  p.  61,  63  b,  ante 
p.  22;  Wentw.  Oflf.  Ex.  146,  267. 


SECTION    11. 
Of  EmnhlemeiiUs, 


Defimiwttr— Acorns  ;  Fruit  or  other  Trees  —  Exception  — 
Grass— Teazles^  When  the  Executor  is  entitled  to  Em- 
hUmnts— Right  of  Executor  of  Tenant  for  Life  to  Emhle- 
ments-^Title  of  Dwisee— Right  of  Entry—IQ  &  17  Yict. 
c.  ^^—EccUsuistical  Embellishments, 

Definition. — Emblements  are  the  profits  of  the 
lands  which  have  been  sowed. — Les  Termea  de  la 
^%  tit.  **  Embleaments."  Emblements  are  called 
fryctus  indtistriales,  and  therefore  include  those 
vegetable  chattels  only,  such  as  corn,  grain  of  all 
l^inds,  hemp,  flax,  saffron,  hops,  turnips,  carrots, 
potatoes,  melons,  &c.,  and  all  those  annual  pro- 
ducts of  the  earth  which  are  not  spontaneous,  but 
require  manurance,  labour,  and  industry.  Co. 
I^it.  55  6,  and  note  1.  Wentw.  Off.  Ex.  147, 153 ; 
1  Wm.  Exors.  631,  6th  ed. ;  Latham  v.  Atwood, 
Cro.  Car.  515 ;  Anon.  2  Freem.  210 ;  9  Vin.  Abr. 
37S,  tit.  "  Emblements,"  pi.  82  ;  Graves  v.  Weld, 
^  B.  &  Ad.  105.  These,  although  annexed  to  and 
growing  upon  the  land  at  the  time  of  the  occupier's 
death,  yet,  as  between  the  heir  and  the  executor  of 
tt^e  person  seised  of  the  inheritance,  and  between 
tbe  remainder-man  and  the  tenant  for  life,  they  are 
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considered  as  chattels,  and  pass  as  suck*  See  1 
Wms.  Exors.,  631,  6th  ed ;  ante  p.  283,  and  supra, 
Wms.  Keal  Property,  10th  ed.,  p.  27. 

Acorns ;  Fruit  or  other  Trees. — It  must  be  an 
annual  product.  See  Graves  v.  Weld,  6  B.  &  Ad. 
118.  And,  therefore,  acorns  sowed  in  land,  or 
j'onng  fruit-trees  planted,  or  oak,  elm,  ash,  or 
other  trees,  cannot  be  considered  as  emblements. 
Co.  Lit.  55  b;  Com.  Dig.  tit.  "Biens"  (G)  ;  3  Bl. 
Com.  123 ;  1  Wms.  Exors.  632,  5th  ed. 

Exception, — The  case  of  shrubs,  trees,  &c., 
planted  by  gardeners  and  nurserymen,  forms  an 
exception.  Pen  ton  v,  Eobart,  2  East.  90,  by 
Jjoxdi  Kenyon  ;  Lee  v.  Eisdon,  7  Taunt.  191,  by 
Gibbs,  C.  J. ;  see  Wyndham  v.  Way,  4  Taunt. 
316,  by  Heathy  J. ;  see  also  Watherell  v.  Howells, 
1  Campb.  227 ;  Empson  v.  Sodon,  4  B.  &  Ad.  655  ; 
ante  p.  113. 

Grass. — A  tenant  in  April  1857  sowed  artificial 
grass  on  the  lands  which  he  grazed  from  October 
^  1857  until  May  1858,  when  he  began  to  reserve 
the  grass  for  meadow.  His  tenancy  expired  in 
May  1858.  Held,  that  he  was  not  entitled  to 
emblements  of  the  artificial  grass.  Flanagan  v. 
Seaver,  9  Ir.  Ch.  Eep.  230. 

Teazles, — There  may  be  a  right  to  emblements 
in  teazles.    Kingsbury  v.  Collins,  4  Bing.  202. 

Emblements  were  devisable  before  the  Wills 
Act.    They  were  forfeited  in  outlawry  in  a  personal 

*  They  may  be  seized  tinder  a  ^  /«.,  and  a  sale  of 
them  while  growing  is  not  a  contract  or  sale  of  any 
lands,  &c,  or  awy  interest  in  or  concerning  them^  within 
the  4th  sect  of  the  Stat,  of  Frauds.  Evans  v,  Eoberts, 
'  5  B.  &  C.  829  ;  by  HvZlock  B.,  in  Scorell  v.  Boxall,  1  Y. 
&  J.  396.  See  also  Jones  v,  Flint,  2  P.  &  D.  594  ;  ante 
pp.  157, 158. 
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action.    They  may  be  distrained  for  rent.     11  Geo. 
II.  c.  19,  88.  8,  9.    See  post,  Distress. 

Emblements  belong  either  to  the  tenant  him- 
self, to  his  grantee  or  devisee,  or  to  his  personal 
representative.    2  Bl.  Com.  404. 

A  tenant  who  held  under  a  lease  per  autre  viey 

had,  prior  to  its  termination  by  the  death  of  the 

Ijwt  surviving  cestui  que  vie,  sowed  a  crop  of 

wheat,  and  subsequently  thereto,  after  a  demand 

of  possession  by  the  landlord,  sowed  some  oats  and 

I)otatoe8.    He  was  afterwards  evicted  under  an 

ejectment,    founded    upon   the   determination    of 

tlie  tenant's  interest.     The  landlord,  after  getting 

into  possession,  cut  and  dug  the  respective  crops. 

Held,  in  trover  by  the  outgoing  tenant  against  the 

landlord,  that  he  was  entitled  to  recover  the  value 

of  the  wheat,  but  not  of  the  oats  and  potatoes. 

Kelly  V.  Webber,  11    Ir.  Com.  L.  R.,  57  C.  P. 

X.S. 

Held,  also,  that  the  rights  of  the  tenant  in 
respect  of  the  crops  were  not  affected  by  the  pro- 
ceedings in  the  ejectment. — Id. 

When  the  Executor  is  entitled  to  Emblements, — 
Where  the  deceased  is  seised  in  fee-simple  of 
the  laud,  his  personal  representatives  are  entitled 
to  emblements  as  against  the  heir.  Co.  Lit.  65  b, 
n.  2;  Lawton  v.  Lawton,  3  Atk.  16,  Com.  Dig. 
"Biens"  (G)  (2).  So  if  seised  in  fee-tail,  as 
ao^ainst  the  heir-in-tail.  Com.  Dig.  ib. ;  Went. 
OS.  Ex.  145. 

If,  however,  a  man  seised  in  fee  sow  the  land, 
and  then  convey  it  away  and  die  before  severance, 
the  crops  will  not  go  to  the  executor  of  him  who 
conveyed  away  the  land,  but  will  pass  with  the 
soil,  aa  appertaining  to  it.      James  v.  Portman, 
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Owen,  102,  by  Pcypham,  J. ;  Rowney's  case,  2  Vern. 
22  Com.  Dig.  tit  "Biens"  (H)  (2). 

Bight  of  ExecuU)r  of  Tenant  for  Life  to  ErrMe- 
menta. — ^The  rule  is  not  confined  to  the  represen- 
tatives of  persons  seised  in  fee  of  the  inheritance 
as  against  the  heir,  but,  being  general,  applies  to 
every  one  who  has  an  uncertain  estate,  if  his  estate 
determine,  by  (what  is  called)  the  act  of  Otod,  be- 
fore severance  of  the  crop.  Com.  Dig.  supra  ; 
Cru.  Dig.  tit.  3,  s.  21 ;  Sheph.  Touch.  2M,  n ;  and, 
accordingly,  the  representative  of  a  tenant  for  life 
is  entitled  to  emblements  in  exclusion  of  the  re- 
mainder-man or  reversioner. 

If  the  estate,  although  uncertain  and  contingent 
in  its  nature,  be  determined  by  the  tenant's  own 
act,  as  by  forfeiture  of  tenant  for  life  for  waste 
committed,  or  by  marriage  of  a  female  tenant  who 
held  during  widowhood,  the  rule  does  not  apply, 
and  there  shall  be  no  emblements. 

If,  however,  A.  be  seised  of  land,  and  sow  it, 
and  then  convey  or  devise  it  to  B.  for  life,  with  re- 
mainder to  C.  for  life,  and  B.  die  before  the  com 
is  reaped,  the  emblements  shall  go  with  the  land 
to  C.  Grantham  v.  Hawley,  Hob.  132 ;  and  see 
Knevett  v.  Pool,  ib.  464 ;  Spencer's  case,  Winch. 
51  ;  Co.  Lit.  55  h.  Again,  if  A.,  seised  in  fee,  sow 
land,  and  convey  it  to  B.  for  life,  remainder  to  C. 
for  life,  and  both  B.  and  C.  die  before  severance, 
the  crop  shall  not  go  to  the  executors  of  either  B. 
or  C,  but  revert  to  A.  See  Grantham  v,  Hawley, 
supra,  Gilb.  Ev.  215  ;  but  see  the  cases  supra. 

Tenant  for  a  term  determinable  upon  a  life, 
sowed  the  land  in  spring,  first  with  barley  and 
soon  after  with  clover.  The  life  expired  in  the 
following  summer.  In  the  autumn  the  tenant 
mowed  the  barley,  together  with  a  little  of   the 
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clover  plant  which  had  sprung  np ;  the  clover  so 
taken  made  the  barley-straw  more  valuable,  by 
being  mixed  with  it ;  but  the  increase  of  the  value 
did  not  compensate  for  the  expense  of  cultivating 
the  clover,  and  a  farmer  woula  not  be  paid  such 
expense  in  the  autumn  of  the  year  in  which  it  was 
sown.      The  reversioner  came  into  possession  in 
the  winter,  and  took  two  crops  of  the  same  clover 
after  more  than  a  year  had  elapsed  from  the  sow- 
ing.    Held,  that  the  tenant  was  not  entitled  to 
emblements  of  either  of  these  two  crops ;  first,,  be- 
cause emblements  can  be  claimed  only  in  a  crop  of 
a  species  which  ordinarily  repays  the  labour  by 
which  it  is  produced  within  the  year  in  which  that 
labour  is  bestowed ;  and,  secondly,  because,  even  if 
the  plaintiff  were  entitled  to  one  crop  of  a  vege- 
table growing  at  the  time  of  the  cesser  of  his  inte- 
rest, tnis  had  been  already  taken  by  him  at  the 
time  of  cutting  the  barley.    (Jraves  v.  Weld,  5  B. 
&  Ad.  105 ;  2  Nev.  &  M.  725. 

Title  of  Devisee, — The  devisee  of  land  is  entitled 
to  the  emblements,  unless  they  are  expressly  be- 
queathed by  the  will  to  another.  A  mere  bequest 
of  all  the  testator's  residuary  personal  estate  to  bis 
executors  does  not  entitle  them  to  the  emblements 
as  against  a  devisee  of  the  land.  Cooper  v,  WooUit, 
5  W.  R.  790. 

A  lease  of  lands  contained  a  condition,  '^  That  if 
the  lessee  should  commit  an  act  of  bankruptcy 
whereon  a  commission  should  issue,  and  he  should 
be  declared  a  bankrupt,  or  if  he  should  become 
an  insolvent,  or  incur  any  debt  on  which  any 
judgment  should  be  signed,  entered  up,  or  given 
against  him,  or  on  which  any  writ  oi  fieri  facias 
or  any  other  writ  of  execution  should  issue,  it 
should  be  lawful  for  the  lessor  to  enter  into  the 
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demiaed  premises,  and  the  same  again  to  have, 
i-e-possess,  and  enjoy  as  in  his  former  estate." 
The  tenant  gave  a  warrant  of  attorney,  upon 
which  judgment  was  entered  up,  and  his  goods 
taken  m  execution  and  sold,  and  a  commission  in 
bankmptcy  afterwards  issaed  against  him.  Tlie 
lessor  entered  for  the  forfeiture.  Held,  that  he 
was  entitled  to  the  emblements. 

To  assault,  defendant  justified,  in  defence  of  the 
})os8ession  of  a  dwelling-house.    New  assignment, 
that  assault  was  committed,  not  in  a  dwelling* 
bouse,  but  on  a  bridge,  &c.,  parcel  of  a  farm. 
Plea,  that  W.  was  possessed  of  a  dwelling-house, 
&c.,  and  also  of  the  bridge,  &c.,  which  wei*e  adjacent 
thereto,  and  justified  the  trespass  in  defence  of  the 
possession  of  the  house,  &c.,  and  averred   that 
defendants  removed  the  plaintiff  from  the  bridge 
and  took  him  the  nearest  way  to  the  highway,  &c. 
Replication  alleged  the  seisin  of  W.  in  the  farm ; 
a  demise  of  it  by  him  to  J.  as  tenant  from  year  to 
year ;  the  entry  of  J.,  on  assignment  by  him  to  B., 
to  secure  a  debt,  of  the  present  and  future  growiut^ 
crops  on  the  farm,  with  power  to  B.,  in  default  of 
payment,  to  take  possession ;  default  by  J. ;  that 
W.,  at  the  time  of  the  default,  was  in  possession  of 
the  farm  on  which  there  were  growing  crops  which 
belonged  to  J.  after  the  date  of  the  assignment ; 
that  the  plaintiff,  as  servant  of  B.,  took  possession 
and  continued  in  possession  of  the  growing  cro[)8 
for  a  reasonable  time,  and  before  a  reasonable  time 
had  elapsed  defendant  removed  him,  &c.     Held, 
that  the  replication  should  have  stated  how  the 
tenancy  came  to  an  end ;  that  there  was  no  pre- 
sumption as  to  a  determination  by  the  landlord 
rather  than  by  the  tenant ;  nor,  supposing  that  B. 
was  entitled  to  them  after  his  interest  as  tenant 
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had  determined,  that  they  were  ripe,  or  fit  for 
harvesting,  or  that  they  needed  any  cultivation  for 
which  the  plaintiff  continuing  in  possession,  was 
necessary.  Hay  ling  v.  Okey,  in  Error  8  Ex.,  531 ; 
22  L  J.  139. 

Bight  of  Entry. — When  there  is  a  right  to 
emblements,  the  law  allows  the  party  to  enter,  cut, 
and  caiTy  them  away  after  the  determination  of 
the  estate.  Co.  Lit.,  55  a;  Hayling  v.  Okey, 
8upra;  1  Wm.  Exors.  639,  5th  ed.  ;  so  of  the 
grantea  Sheph.  Touch.  560.  The  right,  however, 
does  not  confer  a  title  to  exclusive  occupation. 
Woodfall,  560. 

For  further  information  on  this  subject  the 
reader  is  referred  to  Co.  Lit  55  b ;  Nicholas  v. 
Simonds,  2  Holies  E.  468 ;  Gland's  case,  Co.  K. 
pt  V.  115  6,  p.  236 ;  Gilb.  Ev.  208  ;  Bulwer  v.  Bul- 
wer,  2  B  &  Al.  470  ;  Anon.  Cro.  El.  61 ;  Davis  i\ 
Eyton,  7  Bingh.  154 ;  Johns  v.  Whitley,  3  Wils. 
127.  and  1  Williams  Ex.  686,  et  seq,,  5th  ed. ; 
Woodfall,  559,  and  ante  p.  189.  See  Haines  v, 
Welch,  17  W.  K.  163,  and  13  Sol.  Journ.  338. 

The  14  &  15  Vict.  c.  25,  entitled  an  "Act  to 
Improve  the  Law  of  Landlord  and  Tenant  in 
relation  to  Emblements  to  Growing  Crops  seized 
in  Execution  and  to  Agricultural  Tenant's  Fix- 
tures," after  reciting  "  That  it  is  expedient  to  amend 
the  law,  to  prevent  or  lessen  the  evils  of  the  right 
to  emblements  and  the^loss  and  injury  arising 
therefrom,  and  also  the  law  relating  to  growing 
crops  seized  under  executions,  and  to  agricultural 
fixtures,"  enacts  that  where  the  lease  or  tenancy  of 
any  farm  or  lands  held  by  a  tenant  at  rack-rent 
shall  determine  by  the  death  or  cesser  of  the  estate 
^'  J^ny  landlord  entitled  for  his  life,  or  for  any 
other  uncertain    interest,  instead    of    claims    to 
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emblements,  the  tenant  Bhall  continue  to  hold  and 
occupy  such  farm  or  lands  until  the  expii^tion  of 
the  then  current  year  of  his  tenancy,  and  shall 
then  quit  upon  the  terms  of  his  lease  or  holding  in 
the  same  manner  as  if  such  lease  or  tenancy  were 
then  determined  by  effluxion  of  time  or  other  law- 
ful means  during  the  continuance  of  his  landlord's 
estate ;  and  the  succeeding  landlord  or  owner  shall 
1)6  entitled  to  recover  and  receive  of  the  tenant,  in 
the  same  manner  as  his  predecessor  or  such 
tenant's  lessor  could  have  done  if  he  had  been 
living  or  had  continued  the  landlord  or  lessor,  a 
fair  proportion  of  the  rent  for  the  period  which 
may  have  elapsed  from  the  day  of  the  death  or 
cesser  of  the  estate  of  such  predecessor  or  lessor  to 
the  time  of  the  tenant's  so  quitting ;  and  the  suc- 
ceeding landlord  or  owner  and  the  tenant  respec- 
tively shall,  as  between  themselves,  and  as  against 
each  other,  be  entitled  to  the  benefits  and  advan- 
tages, and  be  subject  to  the  terms,  conditions,  and 
restrictions  to  which  the  preceding  landlord  or 
lessor  and  such  tenant  respectively  would  have  been 
entitled  and  subject  in  case  the  lease  or  tenancy 
had  determined  in  manner  aforesaid  at  the  expira- 
tion of  such  current  year :  provided  always  that  no 
notice  to  quit  shall  be  necessary  or  required  by  or 
from  either  party  to  determine  any  such  holding  or 
occupation  as  aforesaid. 

Section  2  enacts,  that  wliere  growing  crops  are 
seized  and  sold  under  execution,  they  shall  be  liable 
for  accruing  rent. 

This  enactment  applies  to  those  tenants  ai  rack- 
rent  who,  before  the  statute,  would  have  been 
entitled  to  emblements.  Stradbrooke  v,  Mulcalif , 
2  Ir.  C.  L.  406. 

The  sale  of  standing  corn  under  a  distress  for 
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rent,  although  unlawful  and  contrary  to  11  Geo.  II. 
c.  19,  8.  8,  does  not  make  the  distress  void,  and, 
therefore,  the  tenant  cannot,  in  frover  for  the  value 
of  the  corn  so  sold,  recover  even  nominal  damages. 
Roclgers  v.  Parker,  18  C.  B.  112 ;  25  L.  J.  C.  P. 
220. 

Ecclesiastical  Emblements. — See  p.  294. 


SECTION  III. 
Ecclesiastical  Persons. 


Quasi'Tenants  for  Life — Right  to  Remove  Fixtures — Dis- 
putes confined  to  Ornamental  Fixtures — Hangings,  Grates, 
d'C, — Ornaments  of  Bishop's  Chapel — Pews — Time  of  Re- 
moval— Emblements — May  devise  Profits  of  Growing  Com 
— In  case  of  Resignation — If  Parson  die  before  Sever- 
ance— Right  of  Entry, 

Quasi-tenants  for  Life.  —  Archbishops  and 
bishops  were  formerly  considered  as  tenants  in  fee- 
simple  of  the  lands  which  they  held  in  right  of 
their  churches.  As  to  rectors,  parsons,  and  vicars, 
Lord  Coke  says,  1  Inst.  44  a,  Id.  341  a  and  6,  Lit 
s.  648,  that  for  the  benefit  of  the  church  and  of 
their  successors,  they  were  in  some  cases  esteemed 
in  law  to  have  a  fee-simple  qualified ;  but  to  do 
anything  to  the  prejudice  of  their  successors,  in 
many  cases,  the  law  adjudged  them  to  have  in 
effect  but  an  estate  for  life.  Since  the  several 
statutes  by  which  all  ecclesiastical  persons  and  cor- 
porations are  restrained  from  alienation  except  by 
leases  for  three  lives  or  twenty-one  years,  they  are 
generally  considered  as  ^t^o^i-tenants  for  life  only. 
Cru.  Dig.  tit.  3,  ch.  1,  s.  55. 

Right  to  Remove  Fixtures, — As,  therefore,  the 
incumbent  of  a  benefice  is  a  tenant  for  life,  his 
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riglit  to  remove  fixtures  will,  in  a  great  measure, 
be  governed  by  the  rules  and  cases  that  have  been 
already  laid  down  and  discussed  in  the  3d  chapter 
in  this  book,  p.  56. 

Disputes  confined  to  Ornamental  Fixtures. — 
Disputes,  moreover,  between  ecclesiastical  persons 
can  only  arise  with  regard  to  mere  ornamental  fix- 
tures. 

Hangings,  Grates,  &c, — It  is  said  in  Burn's 
Ecc.  Law,  304,  8th  ed.,  that  "  If  an  incumbent 
enter  upon  a  parsonage-house,  in  which  there  aie 
hangings,  grates,  iron  backs  to  chimneys,  and  such 
like,  not  put  there  by  the  last  incumbent,  but 
which  have  gone  from  successor  to  successor,  the 
executor  of  the  last  incumbent  shall  not  have 
them ;  but  it  seemeth  that  they  shall  continue  in 
the  nature  of  heirlooms :  but  if  the  incumbent  fixed 
them  there  only  for  his  own  convenience,  it  seemeth 
that  they  shall  be  deemed  as  furniture  or  house- 
hold goods,  and  shall  go  to  his  executor;  see  Gibs. 
752 :  see  ante  p.  279. 

Ornaments  of  Bishop's  Chapel. — The  ornaments 
of  a  bishop's  chapel  pass  to  the  successor,  and  not 
to  the  executor.  Carlisle  (Bishop's)  case,  21  Ed. 
III.  48 ;  Corven's  case,  ante  p.  278. 

Fetus. — The  door  of  a  pew  in  a  church,  hung 
upon  hinges,  removable  without  interfering  with 
the  staples,  is  a  chattel,  and  not  part  of  the  free- 
Jiold.  Mant  v.  Collins,  10  Jur.  390;  15  L.  J. 
N.  S.  Q.  B.  248. 

Time  of  Removal. — It  should  seem  that  a  par- 
son, or  his  personal  re{)resentative,  would  have  a 
reasonable  time  from  the  avoidance  of  the  living, 
or  the  decease  of  the  incumbent,  to  remove  such 
ornamental  fixtures  ;  if,  however,  he  resign  his 
living,  he  cannot,  it  should   seem,  remove   any- 


294  ECCLESIASTICAL  PERSONS. 

tiling  affixed  to  the  freehold.  See  Bulwer  v. 
Bulwer,  2  B.  &  Al  470;  Betham  v,  Gregg,  10 
Bingh.  352.     See  post.  Chap.  viii.  p.  297. 

EmbleTnents, 

May  devise  Profits  of  Grotving  Com, — It  is 
enacted  by  the  stat  28  Hen.  VII.  c.  11,  s.  6,  that  in 
case  any  incumbent  before  his  death  hath  caused 
any  of  his  glebe  lands  to  be  manured  and  sown  at 
his  own  proper  cost  and  charges,  with  any  corn  or 
grain,  that  then  all  the  said  incumbents  may  make 
and  declare  their  testaments  of  all  the  profits  of 
the  corn  growing  upon  the  said  glebe  lands  so 
manured  and  sown. 

AH  tithes,  fruits,  oblations,  obventions,  com- 
modities, advantages,  rents,  and  all  other  reve- 
nue, casualties,  and  profits  growing,  rising,  or 
coming  due,  duriug  vacation,  belong  to  the  suc- 
cessor, except  corn  sown  by  the  predecessor  and 
not  reaped  by  him,  which  the  predecessor  may 
bequeath.  28  Hen.  VIII.  c.  11 ;  see  1  &  2  P.  &  M. 
c.  17 ;  and  if  he  do  not  bequeath  such  corn,  it  will 
go  to  his  administrator.     Swinb.  p.  2,  c.  11. 

In  case  of  Resignation. — But  if  the  incumbent 
resign  his  benefice,  he  is  not  entitled  to  any  em* 
blements.  Bulwer  v,  Bulwer,  supra.  If,  how- 
ever, he  avoid  his  benefice  in  law  by  accepting 
another,  he  does  not  lose  his  right  to  the  profits 
until  he  is  actually  deprived,  and  the  benefice 
become  void  de  facto  as  well  as  de  jure.  Haltou 
V.  Cove,  1  B.  &  Ad.  638.  And  if  he  be  patron 
himself  to  the  avoided  benefice,  and  present  there- 
to, the  presentee  is  entitled  to  the  profits  from  the 
time  of  presentation.  Betham  t?.  Gregg,  10  Bing. 
352. 

If  Parson  die  before  Severance,  —  If  a  parson 
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m\v  his  glebe  land  and  die  before  severance,  and 
after  his  successor  is  admitted,  instituted,  and  in- 
ducted before  the  corn  is  cut,  it  shall  go  to  the 
executors  and  administrators  of  the  deceased. 
Burn's  Ecc.  Law,  410,  9th  ed. 

The  representatives  of  the  deceased  incumbent 
are  entitled  under  the  4  &  5  Will.  IV.  c.  22,  to  a 
proportion  of  the  rents  on  leases  which  determine  on 
the  death  of  the  incumbent,  and  to  moduses,  com- 
positions, &c.,  becoming  due  at  fixed  periods,  by 
virtue  of  any  instrument  executed  after  the  16th 
June  1834.  So  also  are  representatives  entitled 
to  a  proportion,  where  the  successor  continues  a 
composition  made  by  his  predecessor,  and  receives 
the  whole  from  the  last  payment.  Williams  v. 
Powell,  10  East.  269. 

Right  of  Entry. — Where  there  is  a  right  to 
emblements,  the  law  confers  a  right  to  enter,  to 
cut  and  carry  away.  Co.  Lit.  55,  56.  See  Plow- 
den's  Queries,  239th ;  1  Wms.  Ex.  640,  5th  ed. 
See  ante  289. 


CHAPTER  VIII. 

% 

OJ  the  Time  when  Fixtures  should  be  removed^  and  the  Liahil-Uy 
to  repair  injury  caused  by  their  Removal. 


Sect.  1.  As  respects  ike  Time  of  Removal, 

Sect.  II.  As  respects  the  Injury  caused  by  Removal. 


SECTION  I. 
As  respects  the  time  of  Removal. 


Time  ofRem^oval  early  estciblished —  Whether  since  eoctended — 
Lawful  entry  by  Landlord  on  determination  of  Lease^ 
Where  Tenant  holds  possession  after  expiration  of  Lease — 
Wliere  Lease  renewed — Tenant  may  extend  his  Right — 
Landlord's  Consent — Effect  of  a  Declaration  by  Tenant  of 
his  intention  not  to  abandon —  Where  Tenancy  of  uncertain 
Duration — Executors  of  Tenant  for  Life — When  Tenancy 
determined  by  the  Act  of  the  Tenant — Custom, 

Time  for  Removal  early  estabUshed. — The  limita- 
tion as  to  the  period  within  which  a  lessee  may 
remove  fixtures  was  established,  it  will  be  recol- 
lected, so  long  back  as  Henry  the  Seventh's  time. 
In  the  Year  Book,  20  Hen.  VII.  13,  pi.  24,  it  was 
laid  down,  that "  durant  U  terme  tlpeut  remur  eux. 
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JIais  s'll  smffert  eux  etre  fixe  al  ierre  apres  U  fin 
del  term,  doneq'Us  appeirt  al  lessor ;  "  and  this 
decision  has  been  recognised  and  supported  by  a 
continued  series  of  cases  down  to  the  present  day. 
iSee  Poole's  <)a8e,  1  Salk.  368 ;  Exp.  Quincy,  1  Atk. 
477;  Dudley  v.  Ward,  Ambl.  113  ;  Lee  v,  Eisdon, 
7  Taunt.  191 ;  Elwes  v.  Maw,  3  East.  38 ;  Bnck- 
land  V.  Butterfield,  4  Moore,  440 ;  Colegrave  v.  Dias 
.^antos,  2  B.  &  C.  76  ;  Lyde  v,  Kussell,  1  B.  &  Ad. 
394;  Weeton  v.  Woodcock,  7  M  &  W.  14 ;  Eoffey 
'•.  Henderson,  17  Q.  B.  574;  Wilde  v.  Waters, 
3  W.  R.  570;  16  C.  B.  637.  Ante  pp.  75,  88. 
It  is  clear,  therefore,  that  he  may  remove  them 
during  his  term.  On  the  expiiation  of  his  term 
his  right  ceases.  Lyde  v,  Eussell,  1  B.  &  Ad.  394. 
Whether  since  extended, — ^But  in  the  year  1801, 
tlie  case  of  Penton  v,  Eobart,  2  East.  88,  4  Esp.  33, 
carae  before  Lord  Kenyan,  and  from  the  observa- 
tions of  his  Lordship  it  has  been  supposed  that  it 
was  bis  intention  to  extend  the  time  limited  by  the 
^^868.  The  facts  of  that  case,  however,  were  pecu- 
liar; for  there  the  tenant  remained  in  possession 
after  the  expiration  of  his  term,  and  was,  in  fact, 
in  possession  at  the  time  of  the  removal,  as  tenant 
at  sufferance.  Now  the  principle  which  was  esta- 
Uished  in  the  Year  Book  above  cited,  viz.,  "  that 
if  he  suffer  them  to  remain  fixed  after  the  term, 
ftey  belong  to  the  lessor,"  has  been  explained  by 
Lord  Holt  in  Poole's  case  (1  Salk.  368)  ;  viz., 
"that  after  the  term  they  became  a  gift  in  law  to 
hina  in  the  reversion."  It  is  evident  that  this 
role  is  founded  on  the  ground  of  abandonment, 
which  never  can  arise  so  long  as  the  tenant  remains 
iQ  possession,  at  least  with  consent  of  the  landlord, 
^^icH  it  would  appear  in  Penton  v.  Eobart  the 
tenant  had;  for  it  will  be  recollected  that  the 
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plaintiff  had  recovered  judgment  in  ejectment 
against  him  for  these  very  premises;  and  as  he 
had  the  power  of  turning  him  out  under  a  writ  of 
habere  fdciaa  possessionem^  it  must  be  assumed 
that  he  remained  in  possession  with  the  plaintifiTs 
sanction  or  consent.  In  tliis  view  of*  the  case, 
therefore,  Pentonv.  Eobart  cannot  be  considered 
as  enlarging  the  rule. 

But  it  is  said  that,  in  the  Nisi  Prius  report  of 
this  case  in  4  Esp.  33,  Lord  Kenyon  says,  "  Where 
a  tenant  has  by  law  a  right  to  carry  away  any 
erections  or  other  things  on  the  premises  which  he 
has  quitted,  the  inclination  of  my  mind  is,  that  he 
has  a  right  to  come  on  the  premises  for  the  pur- 
pose of  taking  them  away."  Most  clearly  so, 
where  the  rule  as  to  his  abandonment  is  precluded ; 
for  the  law  is  not  so  absurd  as  to  confer  a  right, 
without  affording  a  means  of  exercising  that  right* 
It  is,  however,  submitted  that  his  Lordship  never 
meant  to  apply  this  rule  where  it  could  be  inferred 
from  the  tenant's  conduct  that  the  articles  were 
left  by  him  for  the  benefit  of  the  landlord ;  and 
this  is  manifest  from  a  question  asked  by  his  Lord- 
ship on  the  argument  of  the  rule,  which  had  been 
obtained  to  enter  a  verdict  for  the  defendant,  when 
the  circumstances  of  the  trial,  and  what  he  had 
then  said,  were  fresh  in  his  recollection,  viz., 
"  Whether,  if  he  had  left  any  personal  chattel  on 
the  premises,  as  a  hogshead  of  wine,  he  would  not 
have  been  entitled  to  it  after  the  term  ?  "  His 
Lordship  surely  would  not  have  put  a  question 
with  reference  to  a  case,  in  which  the  presumption 
of  abandonment  never  could  arise,  if  it  were  his 
intention  at  the  time  to  apply  the  above  observa- 
tions to  a  case  where  the  property  had  vested  in 

*  See  anU  p.  295. 
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the  landlord,  in  conseqneDce  of  such  abandonmeDt. 
Bat  it  is  also  to  be  observed,  that  his  Lordship 
only  speaks  of  "  carrying  away,"  not  of  removing 
or  severing,  which  shows  that  he  considered  that 
the  tenant  had  previously  exercised  the  right  of 
ownership  by  removal,  and,  therefore,  the  pre- 
sumption of  abandonment  could  not  be  supposed 
to  have  arisen  from  his  observation.  In  the  report 
of  the  motion  in  2  East.  91,  his  Lordship  says, 
"There  is  no  pretence  for  saying  that  he  had 
abandoned  his  right  to  them  ; "  and  he  also  says, 
'This  is  a  description  of  property  divided  from 
the  rwdty." 

This  case,  therefore,  is  no  authority  for  saying 
that  a  tenant  may,  after  the  expiration  of  his  term, 
and  after  he  has  quitted,  return  to  the  premises 
and  aever  fixtures  which  from  his  conduct  had 
I)ecome  a  gift  in  law  to  his  landlord.  In  Climie  v. 
Wood,  3  L.  R.  Ex.  257  ;  37  L.  J.  326,  Willes,  J., 
said,  "And  yet  the  tenant  who  has  erected  them  is 
entitled  to  remove  them  during  his  term,  or  it  may 
he  within  a  reasonable  time  after  its  expiration.** 

The  general  rule,  that  things  which  a  lessee  has 
annexed  to  the  freehold,  if  removable  at  all,  must 
1)6  removed  before  the  expiration  of  the  term,  does 
n«>t  apply  where  the  tenancy  is  of  uncertain  dura- 
tion. Ombony  v.  Jones,  19  N.  Y.  238,  Ct.  of  App. 
Amer. 

Lawful  entry  by  Landlord  on  determination  of 
i«a«c— An  outgoing  tenant  has  no  right  to  re- 
enter for  the  purpose  of  severing  and  removing  fix- 
tures after  the  expiration  of  his  term,  the  landlord 
having  entered  and  re-let  the  premises.  Leader  v. 
Homewood,  6  C.  B.  N.  S.  546 ;  27  L.  J.  316  ;  22 
Jur.  1062. 

R^c  Tenant  Jiolds  possession  after  expiration 
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of  Lease, — QmBre  as  to  the  right  of  a  tenant  to 
remove  fixtures  after  the  expiration  of  his  term 
when  he  still  continues  in  actual  possession,  or 
with  the  landlord's  consent.  Heap  v.  Barton,  12 
C.  B.  274 ;  21  L.  J.  153.  See  ante  p.  299,  and  post 
p.  306. 

A  building  erected  by  a  tenant  for  the  more 
profitable  and  comfortable  enjoyment  of  the  pre- 
mises during  his  tenancy,  is  removable  by  him  at 
any  time  before  his  right  of  enjoyment  expires,  or 
while  holding  over,  where  the  erection  and  removal 
will  not  prejudice  the  owner's  right  by  leaving  it 
in  a  worse  position  than  when  he  took  possession. 
1  B  &  Al.  161 ;  4  Ad.  &  E.  884;  1  Den.  91 ;  Dubois 
V.  Kelly,  10  Barb.  496,  Sup.  Ct.  Amer. 

A  cider-mill  and  press,  erected  by  a  tenant  at 
his  expense  and  for  his  own  use,  though  fixed  to  the 
soil,  are  removable  by  him  at  the  end  of  his  term. 
Holmes  v.  Tremper,  20  Johns.  29,  Sup*  Ct.  Amer. 

Though  if  the  tenant  enter  after  the  term  and 
take  away  the  mill  he  is  a  trespasser,  yet  the  pro- 
perty remains  his. — Ih,  But  leaving  the  mill  there, 
if  it  belonged  to  the  tenant,  would  not  work  any 
change  of  the  property;  and  in  this  action  the  tres- 
pass for  entering  on  the  premises  is  not  in  ques- 
tion ;  and  when  it  is  said  that  the  removal  must 
be  within  the  term,  or  else  he  will  be  a  tres- 
passer, it  means  only  a  trespasser  as  regards  the 
entry. — 76. 

Gas-fittings  and  stools  placed  by  a  tenant  in  his 
shop,  though  affixed  to  the  building,  are  his  pro- 
perty ;  and  if  he  does  not  remove  them  during  his 
term,  they  do  not  on  that  account  cease  to  be  his. 
N.  Y.  Superior  Ct.,  Lawrence  v.  Kemp,  1  Duer.  363, 
Amer. 

Wh^e  Lease  renewed. — But  it  may  be  said  that 
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Fitzberbert  and  Sbaw,  and  some  more  of  the  cases 
above  cited,  show  that  if  a  tenant  at  the  close  of 
his  term  renew  his  lease,  and  acquire  a  fresh  inte- 
rest in  the  same  premises,  without  reserving  his 
right  to  remove  tliose  fixtures  which  he  had 
under  the  old  tenancy  a  right  to  remove,  he  may 
lose  bis  property  in  them  altogether ;  ante  p.  102. 
To  which  it  may  be  answered,  that  those  cases  have 
reference  to  express  contract,  and  if  in  the  renewed 
lease  a  tenant  neglect  to  reserve  his  rights,  he  may 
be  supposed  to  have  abandoned  them  to  bis  land- 
lord, unless  be  be  permitted  to  show  that  a  custom* 
prevails  to  the  contrary,  with  reference  to  which 
he  contracted. 

It  has  been  held  in  America,  that  the  right 
of  a  tenant  to  remove  the  articles  he  has  affixed 
to  demised  premises  is  lost  if  he  accepts  from  a 
grantee  of  the  premises  a  new  lease  including  the 
fixtures  without  mention  of  any  claim  to  the  articles, 
and  occupies  under  such  new  lease,  notwithstanding 
his  actual  possession  of  the  premises  has  been  con- 
tinuous. Loughran  v.  Boss,  45  N.  Y.  792,  Ct.  of  App. 
Amer.  The  removal  of  such  articles  by  the 
tenant  during  the  new  lease  does  not  constitute  a 
bleach  of  covenant  of  seisin,  and  quiet  enjoyment 
on  the  part  of  the  former  owner,  and  the  remedy  of 
the  new  owner  is  against  the  tenant  for  the  unlawful 
removal,  and  not  against  his  grantor  upon  the  cove- 
nant.— lb.  A  tenant  who  erects  a  structure  which 
he  might  remove  during  his  term,  or  at  its  expira- 
tion, i.e.,  a  wooden  awning  in  front  of  the  building, 
which  stood  upon  the  demised  premises  without 
materially  affecting  such  building,  does  not  lose 
his  right  of  removal  by  taking,  during  bis  original 

•  See  Wigglesworth  v,  Dallison,  1  Sm.  Leading  Cases, 
et  notas. 
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term,  a  new  lease  which  contains  no  provision  as 
to  the  erection  already  made,  and  continuing  in 
possession  under  such  new  lease.  Devin  v,  Dough- 
erty, 27  How.  Pr.  455,  Amer. 

Mr  Baron  Alderson  has  said  that  the  tenants 
right  to  remove  fixtures  continues  during  his 
original  term,  and  during  such  further  period  of 
possession  by  him  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  as  tenant.  Weeton 
V.  Woodcock,  7  M.  &  W.  14. 

Mr  Justice  WilleSy  in  delivering  the  judgment 
of  the  Court  in  Leader  v.  Homewood,  5  C.  B.  N.  S. 
546,  expresses  a  doubt  as  to  the  meaning  of  tlie 
rule  laid  down  by  Mr  Baron  Alderson  in  Weeton 
V.  Woodcock,  where  his  Lordship  eays,  "It  is, 
perhaps,  not  easy  to  understand  fully  what  is  the 
exact  meaning  of  the  'rule  laid  down  in  Weeton  r. 
Woodcock,  and  whether  or  not  it  justifies  a  tenant 
who  has  remained  in  possession  after  the  end  of 
his  term,  and  so  becomes  a  tenant  at  sufferance, 
in  severing  fixtures  during  the  time  he  continues 
in  possession  as  such  tenant ;  but  the  rule,  what- 
ever its  exact  meaning  may  be,  is  plainly  inconsistent 
with  the  argument  relied  on  in  the  present  case, 
viz.,  that  the  right  of  the  tenant  continues  till  he 
has  evinced  an  intention  to  abandon  his  right  to 
the  fixtures.*  .  .  .  It  is  unnecessary  to  consider 
the  import  of  the  rule  with  reference  to  the  right 
of  a  tenant  at  sufferance  during  the  continuance  of 
such  tenancy,  because  the  landlord  in  the  present 
case  had  re-entered,  and  thereby  put  an  end  to  the 

*  The  tenant  remained  upon  the  demised  premises  for 
some  days  after  the  expiration  of  his  term  ;  he  then  left, 
and  a  new  tenant  was  let  into  possession,  after  which  the 
outgoing  tenant  attempted  to  re-enter  and  remove  some 
fixtures.     Held  he  had  no  right  to  do  so. 
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teoaocy  before  the  outgoing  tenant  attempted  to 
enforce  his  right" 

In  order  to  understand  what  Mr  Baron  Alder- 
son  meant  by  the  rule  referred  to  by  Mr  Justice 
Willes  in  Weeton  v.  Woodcock,  we  must  see  the 
learned  Baron's  observations  in  delivering  the 
judgment  of  the  Court  He  says,  **  That  was 
the  rale  on  which  this  Court  acted  in  Minshall 
r.  Lloyd,  in  which  Baron  Parke,  in  giving  his 
judgment,  puts  it  on  the  ground  that  there  was 
'00  doabt  that  in  that  case  the  steam-engines 
were  left  affixed  to  the  freehold  after  the  expira- 
tion of  the  term,  and  after  the  plaintiffs  had  any 
right  to  consider  themselves  tenants/  "  Now,  what 
were  the  facts  in  Minshall  u  Lloyd  ?  They  were 
these:—"  In  1824,  A.  leased  to  B.  for  twenty-one 
yeara  a  colliery,  with  a  right  to  erect  steam- 
engines,  &c.,  subject  to  a  proviso  for  re-entry  on 
non-payment  of  rent  or  insolvency.  In  1827  he 
awigneid  the  colliery,  with  the  engines,  &c.,  to 
trnstees,  to  permit  B.  to  enjoy  them  until  default 
in  payment  of  a  certain  annuity  granted  by  him, 
and  on  such  default  to  take  possession  and  sell 
them,  and  pay  the  arrears.  In  June  1829,  A. 
recovered  possession  in  ejectment,  under  the 
proviso  for  re-entry.  In  November  1829,  the 
engines,  &c.,  which  still  remained  on  the 
premises,  were  seized  under  a  fi.  fa.,  at  the  suit 
of  an  execution  creditor  of  B.  In  1835,  the 
plaintiff,  as  trustee  of  the  annuitant,  brought  trover 
against  the  sheriff.  The  tenant  B.,  therefore, 
having  been  evicted  and  turned  out  of  possession, 
his  term  having  been  forfeited,  and,  therefore, 
determined,  the  engines,  &c.,  remaining  upon  the 
premises,  B.  clearly  had  no  right  to  remove  them, 
and  the  plaintiff,  as  Parke,  B.,  says,   '  had  only 
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the  same  right  of  removal  as  the  tenant,  which 
certainly  ceased  in  June  1829/  .  .  .  Here  there 
is  no  doubt  that  the  steam-engines  were  left 
a£Sxed  to  the  freehold  after  the  expiration  of  the 
term,  and  after  the  plaintiffs  had  any  right  to  con- 
sider themselves  tenants."  Per  Parhe^  B. ;  and 
Alde}*8on,  B.,  says,  "  that  fixtures  cannot  become 
goods  and  chattels  until  the  tenant  has  exercised 
his  right  of  making  them  so,  which  he  can  only 
exercise  during  his  possession;''  and  he  adds, 
Lord  HoU  expressly  "  puts  the  tenant's  power  on 
the  ground  of  its  being  a  power  coupled  with  an 
interest." 

Now,  it  must  be  recollected  that  .Minshall  v, 
Lloyd  was  a  case  between  a  creditor  and  a  tenant, 
and  although  the  forfeiture  had  been  incurred, 
yet,  until  eviction,  the  tenant  would,  in  the  words 
of  Parke  and  Alderson,  B.B.,  have  a  right  to 
consider  himself  as  tenant,  and  his  creditor  might 
come  in  and  exercise  the  same  rights  which  he  had 
as  tenant;  and  this  is  the  period  which  Aldersaa, 
B.,  in  Weeton  v.  Woodcock,  alludes  to  when  he 
says,  ^^And  during  mch  further  period  of  posses- 
sion by  him  as  he  holds  the  premises  under  a  right 
still  to  consider  himself  as  tenant ; "  and  the  case 
of  Weeton  v.  Woodcock  was  precisely  such  a  case 
as  Minshall  v,  Lloyd,  for  there  was  a  forfeiture 
of  the  lease  by  the  bankruptcy  of  the  lessee,  and 
an  entry  by  the  lessor  upon  the  assignees  to 
enforce  the  forfeiture,  so  that  there  "  was  no  fur- 
ther period  of  possession  by  the  tenant,  as  he  holds 
the  premises  under  a  right  to  consider  himself  as 
tenant." 

Whatever  be  the  meaning  of  the  criticism  of  the 
expression  of  Alder sony  B.,  in  Weeton  v.  Woodcock, 
the  same  expression  was  repeated  by  tlie  Court  of 
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Common  Pleas  itself  in  the  subsequent  case  of 
the  London  and  Westminster  Loan  and  Discount 
Co.  t;.  Drake,  6  C.  B.  N.  S.  798. 

In  Weeton  v.  Woodcock,  it  was  suggested  that 
a  reasonable  time  after  the  expiration  of  the  ten- 
ancy should  be  allowed,  without  regard  to  the 
existence  of  a  continued  possession  as  tenant  at 
sufferance;  whether  such  an  extension  would  be 
admitted  was  regarded  as  doubtful,  but  as  the 
jury  found  that  the  removal  was  not  made  within 
a  reasonable  time  after  the  entry,  it  was  not  deter- 
mined. In  Sumner  v.  Bromilow,  34  L.  J.  Q.  B. 
130;  11  Jur.  N.  S.  481,  such  an  extension  was 
sanctioned  after  a  notice  demanding  possession,  on 
llie  ground  of  forfeiture,  but  before  actual  entry, 
and  the  reasonable  time  was.  calculated  from  the 
giving  of  the  notice. 

Plaintiff  granted  a  lease  of  premises  to  Vaughan 
with  proviso  of  re-entry  on  bankruptcy.  On  10th 
May  1867  the  tenant  committed  a  forfeiture,  and 
the  landlord  became  .entitled  to  re-enter,  but  he 
allowed  the  tenant  to  remain  in.  On  the  2d  of 
March  1868  he  assigned  all  his  property  for  the 
benefit  of  his  creditors  to  defendant;  on  4th  of 
March  the  deed  was  executed,  and  enrolled  on  the 
11th;  on  the  12th,  defendant  advertised  the  fixtures 
for  sale ;  on  the  same  day  plaintiff  served  defendant 
with  notice  that  the  fixtures  belonged  to  him  when 
Vaughan  became  lessee,  and  not  to  a  former  tenant. 
It  was  contended  that  the  fixtures  did  not  become 
tiie  landlord's,  as  the  tenant  had  a  reasonable  time 
to  remove  them  after  the  forfeiture  ;  but  the  Court 
held  against  the  extension  of  time,  stating  that  the 
plaintiff  was  entitled  to  all  the  fixtures  which  had 
not  been  removed  by  the  4th  of  March  1868,  the 
<late  of  the  expiration  of  lease  by  forfeiture.     Pugh 

u 
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V.  Aston,  17  W.  R.  984, 8  L.  R.  Eq.  636.  The  cir- 
cniDstances  of  this  case  did  not  justify  the  larger 
proposition  laid  down  by  the  OourL  See  Penton 
€7.  Robart,  ante  pp.  66,  82,  93. 

Tenant  may  extend  his  Bight — ^As  a  tenant 
may  make  his  right  to  fixtures  the  subject  of 
express  contract  (see  ante  pp.  122),  so  he  may 
also  extend  the  time  for  removing  fixturea  See 
Burn  V.  Miller,  4  Tannt.  745  ;  Naylor  v.  Colligne, 
ante  p.  124 ;  Penryt?. Brown,  2  Stark,  403  ;  Thresher 
V.  E.  L.  Waterworks  Co.,  2  B.  &  C.  608 ;  Mansfield 
(Earl)  V.  Blackburne,  6  B.  N.  C.  426 ;  West  v. 
Blakeway,  2  M.  &  Gr.  755 ;  Foley  v,  Addenbrooke, 
13  M.  &  W.  174 ;  Wood  v.  Hewett,  8  Q.  B.  913. 

LancUorcCs  Consent, — ^Where  the  tenant  has  a 
right  to  remove  the  fixtures,  and  he  wishes  to  leave 
them  on  the  premises  after  %  expiration  of  the 
term,  for  the  purpose  of  Valuing  them  to  the 
incoming  tenant,  or  for  any  other  purpose,  it  is 
requisite  to  have  the  consent  of  his  landlord  ;  for 
if  the  fixtures  remain  on  the  premises  after  the 
expiration  of  the  term  without  such  consent,  the 
tenant  loses  his  property  in  them.  Minshall  v. 
Lloyd,  2  M.  &  W.  450;  Leader  v.  Homewood, 
ante  p.  299 ;  Weeton  v.  Woodcock,  7  M.  &  W. 
14.  See  Roffey  v.  Henderson,  16  Jur.  84,  21  L. 
J.  Q.  B.  49  ;  see  Heap  v.  Barton,  12  C.  B.  274,  21 
L.  J.  153 ;  and  although  subsequently  severed  by 
the  landlord,  and  made  chattels,  the  tenant's  right 
to  them  does  not  revivf^,  even  when  they  are  fix- 
tures for  domestic  convenience,  which  the  tenant 
might  remove,  such  as  bells,  pulls,  cranks,  wires, 
&c.  Lyde  v,  Russell,  1  B.  &  Ad.  394.  Bat  see 
the  principle  in  Beaty  v.  Gibbons,  16  East.  116. 

B.  sent  the  following  letter  to  his  tenant :  "  Mr  B. 
has  no  objection  to  your  leaving  the  fixtures  on  the 
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])i'eiiiise8,  aud  making  the  best  terms  with  the 
incoming  tenant/'  This  letter  was  held,  if  it  gave 
a  license  at  all,  to  give  one  coupled  with  an  interest 
in  land,  and  required  to  be  under  seal,  aud  so  couhl 
not  be  enforced  against  the  incoming  tenant. 
Roffey  V.  Henderson,  ante  pp.  129,  306.  See  Leader 
V.  Hoinewood,  5  C.  B.  N.  S.  546  ;  ante  p.  299. 

It  would  seem  that  if  a  tenant,  in  consequence 
of  a  verbal  agreement  with  hifi  landlord  topiu'chase 
his  fixtures,  aegleet  to  remove  them  during  the 
term,  he  cannot  be  supposed  to  have  abandoned 
them  to  his  landlord.  See  Hallen  v.  Bunder^  3 
Tyrwh.  959,  1  C.  M.  &  B.  266  ;  ante  p.  155. 

The  Effect  of  a  Declaration  hy  Tenant  of  his 
intention  not  to  abandon.  —  It  has  never  been 
decided  what  would  be  the  effect  of  a  declaration 
bj  the  tenant,  on  quitting  the  premises,  that  he 
did  not  intend  to  abandon  the  fixtures  to  the 
reversioner. 

It  is  submitted,  however,  that  such  a  declaration 
would  not  affect  his  rights,  unless,  indeed,  the 
landlord  assented  to  the  tenant's  leaving  them  on 
the  premises ;  because,  it  is  the  neglect  of  the 
tenant  to  remove  the  fixtures  within  the  term,  or 
in  other  words,  the  leaving  them  attached  to  the 
freehold,  that  has  given  rise  to  the  doctrine  of 
abandonment,  aod  it  oamaot  be  competent  to  the 
tenant  to  avoid  the  effect  of  that  law  by  a  simple 
declaration,  made  i)erhaps  against  the  will  of  the 
landlord.  See  Marston  v,  Boe,  d.  Fox,  8  Ad.  & 
R  59;  but  see  Beaty  v.  Gibbons,  16  ^East.  116. 
See  also  Davis  v.  Jones,  2  B.  &  A.  166. 

Where  Tenancy  of  uncertain  Duration. — There 
are  cases  in  which,  from  the  very  nature  of  the 
tenancy,  the  lessee  must  have  the  privilege  of 
removing  fixtures  after   the   ternnnatiou   of    his 
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interest:  such  as,  where  he  holds  under  any  un- 
certain term  or  contingency,  as  for  his  own  life 
or  the  life  of  another,  or  upon  the  happening  of 
any  event.  In  such  cases  no  presum[)tion  of  gift 
arises  ;  the  property  must  still  be  in  the  tenant, 
for  the  term  closed  by  some  act  over  which  the 
tenant  may  have  had  no  control.  The  tenant, 
therefore,  could  not  remove  them  within  the  term, 
and  he  must  have  the  right  of  removing  them 
afterwards.  Having  this  right,  then,  the  law 
confers  the  means  of  exercising  it  (see  tit. 
Emblements,  ante  p.  283),  which,  however,  must 
be  done  within  a  reasonable  time.  Weeton  v. 
Woodcock,  7  M.  &  W.  14.*  Stansfeld  v.  Ports- 
mouth (Mayor,  &c.),  4  C.  B.  N.  S.  120,  6  W. 
R.  296,  27  L.  J.  124.  See  Wansbrough  v.  Ma- 
ton,  4  A.  &  E.  884. 

In  Weeton  v.  Woodcock  the  term  ceased  on  the 
tenant's  bankruptcy,  and  the  Court  held  that  the 
assignees  could  not  remove  trade  fixtures  after 
a  reasonable  time.  A  lease  contained  a  proviso 
for  determination  on  bankruptcy  of  the  lessee, 
and  also  that  none  of  the  machinery  set  up  dur- 
ing the  term,  for  the  purpose  of  ship-building, 
should  be  removed,  but  should,  on  the  determina- 
tion of  the  lease,  belong  to  the  landlord,  except 
such  as  should  be  set  up  for  any  other  purpose 
which  might  be  removed  by  the  lessee  during  or 
at  the  eud  of  the  term.  On  the  bankruptcy  of 
the  tenant  the  landlord  re-entered.  Held,  that 
the  assignees  might  enter  within  a  reasonable 
time  to  remove  fixtures  other  than  trade  fixtures. 
Stansfeld  v,  Portsmouth  (Mayor),  4  C.  B.  N.  S. 

*  It  is  usual  and  advisable  to  provide  for  the  removal  of 
fixtures  after  the  end  of  the  term  by  a  provision  to  that 
effect  in  the  lease. 
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120,  27  L.  J.  124.     This  rnlin<]^  proceeded  upon 
the  express  wording  of  the  proviso. 

On  the  23d  of  June  1862,  plaintiffs  demanded 
possession  under  a  right  of  re-entry.  On  the  7th 
of  July  1862,  they  brouc^ht  ejectment.  Between 
the  18th  of  July  and  17lh  of  March,  defendants 
confessed  judgment.  Held,  that  the  defendants 
had  a  right  to  remove  any  trade  fixtures,  and  that 
they  were  entitled  to  a  reasonable  time  from  the 
234  of  June  1862  to  remove  them.  Sumner  v, 
Bromilow,  34  L.  J.  Q.  B.  N.  S.  130, 11  Jur.  N.  S. 
481.  If  the  tenant  had  parted  with  his  right  and 
interest  in  the  fixtures,  his  transferree  would  have 
a  right  to  remove  them  after  the  determination  of 
the  tenancy  by  surrender.  London  and  Westmin- 
ster Loan  and  Discount  Co.  v.  Diake,  ante  p.  305. 

Where  a  lessee  during  the  term  enjoins  tlie 
removal  of  fixtures,  a  reasonable  time  shall  be 
allowed  after  dissolution  for  the  lessee  to  demand 
and  remove  them,  though  the  term  expires  after 
removal.     Bircher  v.  Parker,  38  Miss.  118  Amer. 

Executors  of  Tenants  for  Life, — The  executors 
of  a  tenant  for  life  have  a  reasonable  time  allowed 
them  to  remove  fixtures  after  the  death  of  their 
testiitor.     See  Bulwer  v,  Biilwer,  2  B.  &  Al.  470. 

When  Tenancy  deteftimined  by  the  Act  of  the 
Tenant,  —  When  the  landlord  enters  upon  the 
tenant  in  consequence  of  his  having  forfeited 
his  lease,  the  tenant  cannot  remove  the  fixtures. 
See  Storer  v.  Hunter,  3  B.  &  C.  368.  See 
Weeton  v.  Woodcock,  and  Stansfeld  v.  Ports- 
month,  supra, 

Ctistom. — As  to  the  effect  of  custom  in  a  par- 
ticular district,  see  Wigglesworth  v.  Dallison,  1 
Dougl.  201 ;  Id.  207  n.;  and  1  Sm.  Leading  Cases, 
et  noias. 


SECTION  II. 
As  respects  the  Injury  caused  by  Removal, 

Tenant, hound  to  repair  Injury. — Where  fixtures 
may  he  removed,  and  are  accordingly  taken  down, 
it  would  seem  the  tenant  is  h'able  to  repair  any  in- 
jury the  premises  mny  sustain  by  the  act  of 
removal.  In  Foley  v,  Addenbrooke,  13  M.  & 
W.  198,  199,  the  Coiut  said,  **that  the  lessees 
have  a  right  to  remove  them  [certain  articles  re- 
ferred to],  doing  as  little  damage  as  possible,  and 
leaving  the  premises  in  a  state  fit  to  be  used  for  a 
similar  pur[)ose  by  another  tenant.  So  it  would 
be  but  reasonable,  if  a  tenant  remove  a  fixture  for 
the  purpose  of  substituting  one  of  his  own,  that  he 
should  restore  the  former  article,  or  substitute  a 
similar  one  for  it,  on  removing  his  own.  See  Mar- 
tyr V.  Bradley,  9  Bingh.  24;  Sunderland  v.  New- 
ton, 3  Sim.  450,  14  &  15  Vict.  c.  25,  s.  3,  ante  pp. 
25,27. 

If  tl>€  fixtures  are  not  the  property  of  the  rever- 
sioner, an  action  will  still  lie  for  the  damage  done 
in  removing  them.  Hare  v,  Horton,  5  B.  &  Ad. 
715. 
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CHAPTER   I. 

Of  the  Legal  and  Editable  Remedies  in  respect  of  Fixtures^ 
and  herein  of  the  Time  within  which  the  Action  must  he 
brought. 


Sect.  I.  Time  within  which  Action  must  be  brought. 
Sect.  1 1.  Of  the  Relief  granted  by  Courts  of  Equity, 

Befobb  the  period  when  the  Judicature  Act  came 
into  operation,  viz.,  2d  November  1875,  the  legal 
and  equity  remedies  in  respect  of  fixtures  were 
numerous,  viz.,  assumpsit,  trover,  trespass,  detinue, 
and  case  at  common  law,  besides  the  remedies 
which  were  peculiar  to  the  courts  of  equity  ;  and 
many  cases  had  been  decided  upon  each  form  of 
action.  But  the  different  forms  of  action  having 
been  virtually  aboh'shed  by  that  Act,  the  cases  de- 
cided upon  them  becoming  inapplicable,  they  have 
been  omitted  in  this  edition. 


SECTION  I. 
Time  within  which  Action  mwt  be  brought. 

An  action  for  taking  away,  converting,  or  detaining 
articles  severed  from  the  freehold,  which  are  goods 
and  chattels,  may  be  maintained  by  the  executors 
of  the  party  entitled  thereto  at  any  time  within  six 
years  after  the  act  committed.  4  Ed.  III.  c.  7.  But 
if  the  party  wrongfully  severing  a  fixture  die,  no 
action  can  be  maintained  against  him  either  for  the 
injury  to  the  land,  or  for  the  recovery  of  the  thing 
severed,  unless  the  injury  was  committed  within 
six  calendar  months  before  his  decease,  and  the 
action  be  brouglit  against  his  executors  or  admini- 
strators within  six  calendar  months  after  they  shall 
have  taken  upon  themselves  such  characters  re- 
spectively, and  the  damages  when  recovered  will 
be  payable  as  simple  contract  debts  of  the  de- 
ceased.   3  &  4  Will.  IV.  c.  42,  8.  2. 

An  action  in  the  nature  of  waste  for  an  injury 
to  the  reversion,  or  for  severing  fixtures  and  the 
like,  which  are  injuries  to  real  property,  may  be 
brought  by  the  executors  of  the  reversioner  or 
party  injured  thereby,  where  such  acts  have  been 
committed  within  six  calendar  months  previous  to 
his  decease. — Id» 


SEcrrioN  II. 

Of  the  Relief  granted  by  Courts  of  Equity, 
Jnjimctfon  at  Commo7i  Law. 


Advantage  of  Injunction  over  Action  at  Law — Timber — 
Property  must  he  affioced — In  what  Cases  the  Court  in- 
terfered— Tenant  for  Life  vnthout  Impeachment  of  Waste 
— Dove-cote  —  Privity  of  Estate  —  Actual  Waste — Right 
doubtful. 

Injunction  at  Law.  —  Advantage  of  Injunction 
over  Action  at  Law. — Formerly  the  redress  by 
action  at  law  for  any  injuries  done  to  the  free- 
hold by  the  removal  of  fixtures,  beinpj  of  a  re- 
medial nature,  slow  and  inadequate  in  its  results, 
the  courts  of  equity  afforded  one  of  a  preven- 
tive nature  by  injunction,  whereby  the  progress 
of  injuries  of  this  description  to  real  property 
were  anticipated,  and  by  timely  interference  put 
a  stop  to.  The  great  advantage  that  this  proceed- 
ing hud  over  an  action  at  law  is,  that  it  offered  a 
prompt  and  efficacious  means  of  preventing  a  ten- 
ant from  committing  waste  on  the  premises  ;  where- 
as an  action  at  law  only  compensated  for  the  injury 
actually  sustained,  and  that^  loo,  by  pecuniary 
damages,  which  are  by  no  means  equivalent  to  the 
loss  incurred.  And  where  waste  had  been  already 
committed,  this  Court  restrained  the  continuance 
of  it,  and  also  granted  an  account,  and  decreed 


314  RELIEF  GRANTED 

satisfaction  for  the  waste  committed.  See  Jesus 
College  V,  Bloom,  3  Atk.  262 ;  in  which  respect  it 
was  eqi'tally  efficacious  with  an  action  at  law.  But 
now  proceedings  for  these  injuries  will  be  insti- 
tuted under  the  Judicature  Act. 

Timber. — So  the  Court  restrained  the  carrying 
away  of  timber  which  had  been  cut  down.  Lee 
V.  Alston,  1  Ves,  Jr.  78. 

Property  must  be  affiaced, — But  it  must  have 
appeared  clear  that  the  property  in  dispute  was 
affixed  to  the  freehold.  See  Kimpton  v.  Eve,  2 
Ves.  &  Bea.  349,  per  Lord  Hardvncke, 

In  what  Gases  the  Court  interfered. — The  Court 
of  Chancery,  at  the  instance  of  the  owner  of  the 
inheritance,  or  of  the  remainder-man  for  life,  as 
also  of  the  remainder-man  in  fee,  although  there 
was  an  intermediate  estate  for  life,  restrained  a 
tenant  for  life  or  years  from  committing  waste. 

An  injunction,  in  some  cases,  issued  against  a 
stranger  where  the  damage  contemplated  was  of 
an  irreparable  nature  and  of  long  continuance. 
Coulson  V,  White,  3  Atk.  21. 

Tenant  for  Life  tvithout  Impeachment  of  Waste. 
— Injunction  refused  to  restrain  the  father,  who 
was  tenant  for  life  without  impeachment  of  waste, 
from  removing  a  wood  floor  he  had  placed,  and 
young  oak-trees  he  had  planted,  breaking  up  mea- 
dow land,  &c.  To  ground  such  an  injunction  there 
must  have  been  waste  and  spoliation,  and  no  delay 
in  applying  for  it    Piers  t;.  JPiers,  1  Ves.  Sen.  521. 

Dove-cote. — Waste  was  committed  by  destruc- 
tion of  dove-cote,  but  not  by  removiiig  presses,  &c., 
unless  fixed.    Kimpton  v.  Eve,  2  Ves.  &  Bea.  349. 

Privity  of  Estate.  —  The  interference  of  the 
Court  was  based  on  privity  of  estate  between  the 
reversioner  and  the  tenant. 
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Actual  Waste.-^The  Court,  however,  would  not 
gnmt  an  injunction  on  slight  or  uncertain  grounds, 
and  there  roust  be  actnal  waste,  or  some  act  from 
which  the  intention  is  fully  evinced.  Gibson  v. 
Smith,  2  Atk.  183 ;  Jad^son  u  Cater,  5  Ves. 
688  ;  Hanson  v,  Gardiner,  7  Id.  309  ;  Packington 
V.  Packington,  Dick.  Ch.  101 ;  1  Jac.  &  W.  653 ; 
Barn.  Ch.  497. 

Bight  dcmbt/ul — -Where  the  right  was  doubtful, 
the  Court  restrained  tenant  until  the  right  was 
determined  ^t  law.  Sunderland  v,  Newton,  3 
Sim.  450. 

The  Court  of  Chancery  overruled  a  demurrer  to 
a  bill  filed  by  a  landlord,  alleging  that  the  sheriff 
was  about  to  sell  all  the  property  on  the  demised 
premises  under  an  execution  against  his  tenant,  it 
appearing  by  the  handbills  that  it  was  intended  to 
sell  the  fixtures  on  the  premises.  Bichardson  v. 
Ardley,  38  L.  J.  Ch.  508. 

Where  a  lease  had  been  made  to  an  oil-refiner  of 
some  land,  "  and  also  the  erections  and  buildings 
tlien  already  erected  and  built,  or  to  be  erected 
and  built  thereon,"  and  the  lessee  covenanted  to 
deliver  up  at  the  end  of  the  term,  "  pumps,  pii)e8, 
cisterns,  and  other  things  which  then  wei'e,  or  at 
any  time  during  the  said  term  shall  be,  fixed  or 
fastened  to  the  freehold  of  the  premises,  or  belong 
thereto," — Lord  RomiUy  held  that  the  fixtures 
were  irremovable ;  that  the  general  words  included 
the  trade  fixtures  of  the  oil  factory  ;  and  he  granted 
an  injunction  to  restrain  the  purchaser  of  boilers 
supported  by  brickwork  from  removing  them  and 
other  trade  fixtures.  Bidder  r.  Trinidad  Petroleum 
Co.  17  W.  B.  153. 

The  Court  of  Chancery  restrained  the  removal 
of  tenant's  fixtures  when  the  tenant  hud  not  con- 
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tracted  for  a  right  to  remove  them  after  the  ex- 
piration of  the  term,  either  by  effluxion  of  time, 
or  his  own  act,  or  re-entry  on  forfeiture.  Pugli 
V.  Aston,  8  L.  R  Eq.  626,  38  L.  J.  Ch.  619 ; 
Pugh  V.  Aston,  17  W.  R  984. 

Vice-Chancellor  Wood  granted  a  perpetual  in- 
junction against  the  removal  of  greenhouses  built 
in  a  garden,  and  constructed  of  wooden  frames 
fixed  with  mortar  to  foundation  walls  of  brickwork, 
which  were  claimed  as  fixtures  by  the  plaintiffs, 
the  owners  of  the  freehold,  against  two  of  the 
defendants,  under  a  deed  for  the  creditors  of  the 
other  defendant,  the  former  occupier  of  the  house 
and  garden ;  the  trustees  having  advertised  for 
sale  the  greenhouses,  the  pits  or  frames,  and  the 
heating  apparatus ;  but  he  held  the  pipes  of  a 
heating  apparatus,  which  were  connected  with  the 
boiler  by  screws,  were  removable.  Jenkins  v, 
Gitting,  2  John.  &  Hem.  520. 

In  Scotland,  it  was  held  that  greenhouses, 
forcing  -  pits,  and  hot -bed  frames,  erected  by 
nursery-gardeners  for  the  purposes  of  their  frade, 
may,  in  so  far  as  not  consisting  of  brickwork,  be 
removed  by  them  at  the  expiration  of  their  lease. 
Syme  v.  Harvey,  24  Sc.  Sess.  Cas.  202.  See 
Beaufort  (Duke  of)  v.  Bates,  ante  p.  130. 

In  an  American  case,  it  was  held  that  where  a 
lessee,  during  the  term,  enjoins  the  removal  of 
fixtures,  a  reasonable  time  shall  be  allowed  after 
dissolution  for  the  lessee  to  demand  and  remove 
them,  though  the  term  expires  pending  the  in- 
junction.    Bircher  v,  Parker,  38  Miss.  118,  Amer. 

It  will  be  quite  unnecessary  in  a  work  of  the 
present  nature  to  continue  this  inquiry  further. 
Ail  proceedings  will  in  future  be  taken  under  the 
Judicature  Act. 


CHAPTER  11. 

Of  the  Application  of  the  Criminal  Law  to  Fixtures. 


Not  tuhject  of  Larceny  at  Common  Law — Rule  laid  down — 
Where  Possession  obtained  under  an  Agreement  with  intent 
to  steal — Legislative  Provisions — Lead  fxed  to  a  Wharf 
or  BvMding  within  7  db  6  Oeo»  IV.  c.  29,  s,  44 — Deodands, 

Not  svhject  of  Larceny  at  Common  Law.  —  At 
common  law,  fixtures  are  not  the  subject  of 
larceny.  The  severance  of  things  attached  to 
the  freehold,  with  intent  to  steal  and  carry 
them  away,  was  not,  therefore,  '  considered  a 
felony  of  which  land  could  be  the  subject; 
nor,  by  consequence,  that  which  was  annexed 
to  it,  which  could  have  no  existence  as  distinct 
from  the  land,  and  so  incapable  of  being  stolen. 
1  Hale,  P.  C.  510  ;  2  East.  P.  C.  587.  ^  Unless 
indeed  the  thief  after  severance  allowed  it  to  re- 
main some  time  on  the  premises,  and  then  take 
it  away.  See  4  Bl.  Com.  232 ;  Lee  v.  Kisdon,  7 
Taunt  190 ;  Colgrave  v,  Dias  Santos,  2  B.  &  C. 
80,  i)er  Bayly,  J. 

Rule  laid  down, — The  Criminal  Law  Commis- 
sioners in  their  Report,  p.  11,  thus  state  the  rule: 
"Although  a  thing  be  part  of  the  realty,  or  be  any 
annexation  to  or  unsevered  produce  of  the  realty, 
yet  if  any  person  sever  it  from  the  realty  with  in- 
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tent  to  steal  it,  after  ati  interval  which  so  separates 
the  acts  of  severance  and  removal  that  they  cannot 
be  considered  as  one  continued  act,  the  thing  taken 
18  a  chattel,  the  subject  of  theft,  notwithstanding 
such  previous  connection  with  tlie  realty.  If  any 
parcel  of  the  realty,  or  any  annexation  to,  or  uu- 
severed  produce  of  tlie  realty,  be  severed  otherwise 
than  by  one  who  afterwards  removes  the  same,  it 
is  the  subject  of  theft,  notwithstanding  it  be  stolen 
instantly  after  that  severance." 

Where  Possession  obtained  under  an  Agreement 
toith  intent  to  steal. — Where  a  person  obtained 
possession  of  a  house  fraudulently,  and  with  intent 
to  steal  fixtures,  under  a  written  agreement  for  a 
]ea«e,  and  stripped  the  lead  from  the  house,  it  was 
held  that  he  was  guilty  of  felony  for  so  doing. 
K.  V.  Munday,  2  Leach,  850 ;  2  East.  P.  C.  694. 

Legislative  Provisions. — With  reference  lo  steal- 
ing chattels  or  fixtures,  see  24  &  25  Vict.  c.  96, 
88.  31,  74.  As  to  pulling  down  or  demolishing  all 
or  any  part  of  a  building  or  fixtures,  see  ib.  s.  13. 
For  setting  fire  to,  or  attempting  to  set  fire  to,  any 
building,  see  ib.  s.  7. 

Lead  fixed  to  a  Wharf  or  Building  wiUiin  7  (fe  8 
Geo.  LV,  c.  29,  s,  44. — A  count  framed  upon  this 
Act  charged  the  prisoners  with  stealing  lead, 
"  then  being  fixed  to  a  certain  wharf "  (not  alleging 
that  the  wharf  was  a  building).  It  was  proved 
that  the  lead  formed  the  gutters  of  two  sheds  iti  the 
))rosecutor's  wharf,  which  sheds  were  constructed 
of  brick,  timber,  and  tiles.  Held,  that  the  indict- 
ment was  supported  by  this  evidence.  Keg.  v.  Rice, 
7  W.  R.  C,  C.  0.  232 ;  28  L.  J.  M.  64. 

The  prisoners  were  convicted  upon  an  indict- 
ment framed  under  7  &  8  Geo.  IV.  c.  29,  s.  44,  for 
stealing  metal  fixed  to  land.     It  was  proved  that 
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iliey  had  stolen  a  copper  sundial,  fixed  u])on  a 
wooden  post  in  a  churchyard.  Held,  Bramwell, 
B.,  dtssentiente,  that  the  conviction  was  right.  Keg. 
V.  Jones,  27  L.  J.  M.  C.  171 ;  4  Jur.  N.  S.  394. 

In  a  case  where  the  owner  had  taken  the  machine 
to  pieces,  and  broken  the  wheel,  so  that  it  could 
not  be  worked,  it  was  held  that  such  case  was  not 
within  the  statute  7  &  8  Geo.  IV.  a  20,  s.  4. 
West's  case,  2  Bea.  Dig.  C.  L.  1618. 

Where  a  machine  had  been  taken  to  pieces,  and 
was  in  different  places,  but  only  requiring  the  car- 
penter to  put  the  pieces  together  again,  such  case 
was  held  to  be  wilhin  the  statute.  Mackerel's 
case,  4  C.  &  P.  448 ;  and  see  Bartlet's  case,  3  Dea. 
Dig.  C.  L.  1517;  Ohubb's  case.  Id.  151;  Fidler's 
case,  4  C.  &  P.  449. 

This  branch  of  the  subject  is  fully  treated  in 
Archibald's  Grim.  Ev.  p.  459. 

Deodands. — Deodands  have  been  abolished  by 
9  &  10  Vict.  c.  62. 
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SECTION  I. 
When  the  Survey  may  he  made,  and  the  Mode  of  making  it. 


Between  Landlord  and  Tenant — Where  Alhwan^ce  to  he  made 
at  end  of  Lease —  Where  new  Fixtures  substituted  for  old — 
Between  outgoing  and  incoming  Tenant — Custom — Land- 
lord ought  to  he  Party  to  Agreement — Landlord's  Consent — 
Surveyor's  or  Architect's  Remuneration. 

Between  Landlord  and  Tenant. — The  demise 
between  landlord  and  tenant  generally  provides 
for  the  taking  of  the  fixtures  at  a  valuation,  and 
on  such  occasions  an  architect  or  surveyor  should 
vaUie  such  articles  as  a  tenant  would,  in  ordinary 
cases,  be  entitled  to  remove  under  the  law  of  fix- 
tures, if  he  had  erected  them  himself  during  the 
term. 

The  landlord  is  not  bound  to  pay  for  any  fix- 
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tures  except  such  as  he  lias  expressly  agreed  to 
pay  for  at  the  end  of  the  term,  or  is  bound  to  pay 
for  by  the  custom  of  the  country. 

Where  AUowance  to  he  made  at  End  of  Lease, — 
And  where  the  landlord  is  to  make  an  allowance 
for  the  fixtures  at  the  termination  of  the  lease, 
those  articles  only  should  be  valued  which  were 
paid  for  by  the  tenant  at  the  commencement  of 
the  term,  or,  at  all  events,  those  which,  during  the 
term,  had  been  substituted  for  others  which  pre- 
viously were  attached  to  the  premises.  However, 
the  rule  to  be  observed  on  these  occasions  is,  that 
strict  attention  should  be  paid  to  the  meaning  of 
the  parties  as  expressed,  or  as  collected  from  their 
agreement,  a  copy  of  which,  of  course,  the  surveyor 
will  be  provided  with,  or  to  the  custom  of  the 
country. 

The  landlord,  under  such  an  agreement,  is  bound 
to  take  the  ornamental  fixtures,  and  those  set  up 
for  use  and  convenience ;  macliinery  erected  for 
the  purposes  of  trade,  partly  of  agriculture,  and 
partly  for  trade.  But  see  14  &  15  Vict.  c.  25,  s.  3, 
ante  p.  102.  If  the  tenant  leave  them  on  the  pre- 
mises with  the  consent  of  the  landlord,  (see  Ruffey 
V,  Henderson,  17  Q.  B.  574),  the  latter  is,  of 
course,  not  bound  to  take  them,  nor  pay  for 
them. 

Where  New  Fixtures  substituted  for  Old, — If  a 
tenant  put  up  new  fixtures  in  the  place  of  those 
which  are  worn  out  and  incapable  of  further  re- 
pair, he  would  be  entitled  to  remove  them  at  the 
end  of  the  term. 

Between  Outgoing  and  Incoming  Tenant. — ^The 
rights  between  these  parties  are  generally  governed 
by  the  same  rules  as  those  which  apply  between 
landlord  and  tenant.    See  ante  p.  122  et  seq. 

X 
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Where  there  is  an  agreement  between  outgoing 
and  incoming  tenant  to  take  fixtures  at  a  valuation, 
such  as  would  be  removable  between  the  landlord 
and  tenant  only  should  be  valued,  including  those, 
of  course,  which  the  outgoing  tenant  had  pur- 
chased (if  any)  of  the  landlord.  But  such  articles 
as  the  tenant  cannot  legally  remove  ought  not  to 
be  inserted  in  the  valuation,  nor  can  he  seek  an 
allowance  for  them,  even  though  erected  by  him- 
self at  his  own  expense.  Such  things  of  course 
ought  not  to  be  inserted  in  the  appraisement  as 
were  affixed  previous  to  the  outgoing  tenant 
having  taken  possession  of  the  premises,  unless  he 
had  purchased  them  of  the  landlord,  nor  such 
things  as  would  be  contrary  to  the  terms  of  the 
demise,  nor  things  affixed  to  the  premises  prior  to 
the  demise  to  the  first  tenant,  if  not  purchased  by 
him  of  his  landlord. 

The  incoming  tenant  will  of  course  take  care 
that  he  has  a  good  title  as  against  the  landlord 
to  any  fixtures  he  may  take  of  the  outgoing 
tenant,  for  the  latter  cannot  convey  a  greater 
right  or  title  than  he  himself  possesses.  An  oxxtr 
going  tenant  has  only  a  right  to  remove  his  own 
fixtures  during  the  term  ;  if,  therefore,  he  leaves 
his  fixtures  annexed  to  the  premises  after  the 
expiration  of  the  tenancy,  they  will  become  the 
property  of  the  landlord,  although  the  incoming 
tenant  has  paid  the  full  value  for  them  as  fixtures, 
unless  there  is  an  express  stipulation  to  the  con* 
trary.  The  most  prudent  course  to  adopt  is,  to 
affix  a  schedule  to  the  new  lease  of  the  fixtures 
purchased,  and  by  express  provision  to  empower 
the  tenant  at  any  time  during  the  term  to  remove 
and  dispose  of  them  as  tenant's  fixtures. 
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Bat  if  the  incoming  tenant  ^purchased  articles 
which  the  outgoing  tenant  could  not  legally 
sell,  it  was  held  that  he  might  recover  their 
value  in  an  action  for  money  had  and  received. 
Bohinson  v.  Anderton,  1  Peake's  N.  P.  0. 
129. 

Oustom. — ^The  custom  of  the  country  may  always 
be  safely  relied  on  in  ascertaining  what  fixtures 
may  be  valued  between  incoming  and  outgoing 
tenant.  Davis  .v.  Jones,  2  B.  &  Al.  165.  See 
Watherell  v,  Howells,  1  Campb.  227. 

Landlord  ought  to  be  Party  to  Agreement — It 
is  advisable  in  all  agreements  for  the  purchase  of 
fixtures  to  make  the  landlord  a  party,  as  he  will 
then  be  prevented  from  afterwards  insisting  that, 
as  the  fixtures  were  not  removed  during  the  tenn, 
they  fell  in  with  the  lease,  and  that  the  incoming 
tenant  took  them  as  part  of  the  demised  premises, 
and  cannot  remove  them.  See  ante  122,  Landlord 
AND  Tenant. 

Landlord's  Consent — If  the  tenant  wish  to  leave 
the  fixtures  on  the  premises  after  the  term,  it  is 
advisable  to  have  the  consent  of  the  landlord.  See 
Minshall  v.  Lloyd,  2  M.  &  W.  450.  But  see 
Kuffey  V.  Henderson,  21  L.  J.  Q.  B.  49  ;  16  Jur. 
84,  ante  p.  129. 

•  See  Jenkins  v.  Betham,  3  W.  R.  283 ;  15  C.  B. 
168  ;  24  L.  J.  N.  S.  94.  Post  403,  Ecclesias- 
tical Dilapidations,  and  title  Distress. 

Surveyor's  or  Architect's  Remuneration. — The 
surveyor  is  to  be  paid  according  to  his  labour 
(Upsdell  V,  Stewart,  Peake's  N.  P.  C.  255),  unless 
there  is  a  usage  to  pay  by  commission.  Chapman 
V,  De  Tastet,  2  Stark,  294 ;  Maltby  v.  Christie, 
1  Esq.  340.    But  it  is  always  advisable  to  have  a 


324      SURVEY  AND  VALUATION  OF  FIXTURES. 

special  agreement  for  remuneration.  The  sur- 
veyor may,  however,  disentitle  himself  to  any 
remuneration :  for  instance,  if  his  estimate  is 
incorrect  to  any  great  extent,  and  is  therefore 
useless.  Moneypenny  v.  Hartland,  1  C.  &  P. 
352. 


SECTION  II. 
Stamps  on  Survey  and  Valuation, 

By  the  Stamp  Act  of  1870,  33  &  34  Vict.  c.  97, 
the  following  duties  are  imposed  for  every  ap- 
praisement for  the  valuation  of  any  property,  or 
of  any  interest  therein,  or  of  the  nominal  value 
thereof,  or  of  any  dilapidations,  or  of  any  repairs 
wanted,  or  of  the  materials  and  labour  used  or  to 
be  used  in  any  building,  or  of  any  artificer's  work 
whatever,  when  the  amount  of  the  appraisement 
or  valuation  does  not  exceed 
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Exemptions.  —  1.  Appraisement  or  valuation 
made  for,  or  for  the  information  of,  one  party  only, 
and  not  being  in  any  manner  obligatory  as  between 
parties,  either  by  agreement  or  operation  of  law. 

Every  appraiser  by  whom  an  appraisement  or 
valuation  is  made  shall,  within  fourteen  days  after 
the  making  thereof,  write  out  the  same  in  words 
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and  figures  showing  the  full  amount  thereof  upon 
duly  stamped  material,  and  if  he  neglect  or  omit 
to  dg  so,  or  in  any  other  manner  delivers  out  or 
states  the  amount  of  any  such  appraisement  or 
valuation,  shall  forfeit  the  sum  of  £50. 

2.  Any  person  who  shall  receive  from  any  such 
appraiser,  or  pays  for  the  making  of  any  appraise- 
ment or  valuation,  unless  the  same  be  written  out 
and  stamped  as  aforesaid,  shall  forfeit  the  sum  of 
£20.— lb.  s.  38. 

Under  55  Geo.  III.  c.  184,  it  was  held  that  an 
appraisement  stamp  is  sufficient ;  an  award  stamp 
is  not  required,  Leeds  v.  Burrows,  12  East.  1 ; 
Perkins  v.  Potts,  2  Ch.  R.  399. 

If  indeed  the  appraisement  was  intended  for 
mere  information,  and  not  to  found  a  contract, 
then  it  required  no  stamp.  Atkinson  v.  Fell,  5 
M.  &  S.  240 ;  Jackson  v.  Stopherd,  2  0.  &  M.  361 ; 
Collins  V.  Collins,  26  Beav.  306.  This  is  now  em- 
bodied in  the  above  exemption. 

A  stamped  inventory  of  fixtures,  signed  by  the 
brokers  appointed  by  the  parties  to  appraise  them, 
was  held  to  be  evidence  of  an  account  stated, 
without  proof  of  the  contract  for  the  sale  of  the 
articles,  or  their  value.  Salmon  v,  Watson,  4 
Moore,  73  ;  see  46  Geo.  III.  c.  43,  ss.  8,  9.  See 
further  Dilapidations,  post 
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DILAPIDATIONS. 


CHAPTER  I. 

Of  Dilapidations  in  getxerod. 


Definition — Tenant^ 8  Obligation — Common  Law  Rule — 
Different  Kinds  of  Waste — Volunta/ty  Waste — Permis- 
sive Waste  —  Nature  and,  Extent  of  Liability  —  What 
Waste  may  be  committed — Between  whom  LiabUity 
exists —  Vendor  and  Vendee. 

Definition,  —Dilapidations  or  waste  may  be  de- 
fined to  be  the  act  or  default  of  the  party  having 
a  usufructnary  interest  in  the  lands  or  tenements 
of  another,  by  which  the  property  of  that  other  is 
injured  or  deteriorated. 

Bacon  defines  it  to  be  the  committing  of  any 
spoil  or  destruction  in  houses,  lands,  &c.,  by 
tenants,  to  the  damage  of  the  heir,  or  of  him  in 
reversion  or  remainder.  8  Bac.  Abr.,  tit  "Waste," 
379, 7th  ed. 

In"Les  Termes  de  la  Ley," tit. "  Waste,"  it  is  said : 
"  Waste  is  when  tendnt  for  terms  of  years,  tenant 
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for  life,  tenant  for  term  of  another's  life,  tenant  in 
dower,  tenant  by  the  courtesy,  or  guardian  in 
chivalry,  doth  make  waste  or  destruction  on  the 
lands  ;  that  is  to  say,  pulls  down  the  house,  or  cuts 
down  timber,  or  suffers  the  house  willingly  to  fall, 
or  digs  the  ground." 

And  Blackstone,  2  Com.  ch,  18,  says,  "  Waste  is 
a  spoil  or  destruction  in  houses,  gardens,  or  trees, 
or  other  corporeal  hereditaments,  to  the  dis-herison 
of  him  that  hath  the  remainder  or  reversion  in  fee- 
simple  or  fee-tail." 

Whenever  there  is  a  particular  or  limited  estate 
in  lands  or  tenements,  which  must,  after  the  deter- 
mination of  such  estate,  devolve  upon  another,  any 
defect  in  their  condition  is  properly  dilapidation ; 
and  the  act  of  permitting  or  committing  such  de- 
fect is  called  waste.     See  ante  pp.  60,  70. 

Tenanfs  Obligation. — And  the  tenant  is  bound 
to  use  the  property  in  such  a  manner,  and  with 
such  care,  as  not  to  injure  the  reversion,  so  that  it 
may  come  to  the  owner  in  the  same  state  as  when 
the  tenant  obtained  the  possession  of  it ;  and  this 
because  he  is  not  the  absolute  owner,  but  has 
merely  a  right  of  user,  and  is  therefore  answerable 
for  the  mode  in  which  he  treats  the  premises 
whilst  his  interest  exists,  and  it  is  but  just  and 
reasonable  that  the  reversioner  should  expect  that 
the  property  should  return  to  him  at  least  in  the 
same  state  as  when  he  demised  it  without  waste  or 
dilapidation,  an  obligation  of  which  the  law  will 
enforce  the  observance  by  an  action  at  the  suit  of 
the  reversioner,  for  the  recovery  from  the  tenant  of 
compensation  in  damages  for  the  loss  sustained  by 
reason  of  his  acts,  whether  of  commission  or  omis- 
sion, unless  indeed  in  those  cases  where  the  pre- 
mises are  let,  and  the  landlord  receives  a  remune- 
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ration  in  the  shape  of  rent,  when  he  is  bound  to 
allow  for  such  dilapidation  and  decay  as  may  be 
produced  by,  and  are  the  natural  consequences  of, 
wear  and  tear,  the  lapse  of  time,  and  the  effects 
of  the  weather.. 

Common  Law  RuU. — ^The  principles  upon  which 
the  common  law  acts  in  casting  this  obligation 
upon  the  occupier  or  tenant  are,  Ist,  That  he  should 
endure  the  burden  who  derives  the  advantage — 
"  Qui  sentit  commodvm  sentire  debet  et  onus  ;  " 
2dly,  The  injustice  which  must  result  from  al- 
lowing the  expense  of  accumulated  dilapidation 
to  fall  upon  the  landlord  at  the  end  of  the  tenancy, 
when  a  small  outlay  by  the  tenant  in  the  first 
instance  would  have  prevented  any  such  expense 
becoming  necessary ;  and  3dly,  As  the  tenant  is  the 
fitter  person  to  guard  against  decay,  in  consequence 
of  the  opportunity  afibrded  him  of  observing  from 
time  to  time  the  state  of  the  premises. 

Different  Kinds  of  Waste, — Waste  may  be  either 
voluntary  or  actual,  permissive  or  negligent. 

Voluntary  Waste, — The  former  may  be  in- 
curred by  acts  of  commission,  the  latter  by  acts 
of  omission.  Thus  it  is  voluntary  waste  to  pull 
down  or  prostrate  houses,  or  cut  down  timber 
trees.  See  Co.  Lit.  53  ;  Bac.  Abr.,  tit.  **  Waste," 
(B),  (C). 

And  indeed  voluntary  waste  may  be  committed 
by  making  an  alteration  in  the  tenement,  although 
its  value  be  thereby  increased,  for  it  may  have  the 
effect  of  casting  an  additional  obligation  on  the 
reversioner,  and  he  may  by  no  means  consider  it 
an  improvement ;  besides,  the  power  of  making 
an  alteration  does  not  arise  or  spring  out  of  a  mere 
right  of  user;  and  it  is  incompatible,  therefore, 
with  his  interests  for  a  tenant  to  make  any  altera- 
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tioQ  or  improvement,  unless  he  is  justified  in  doing 
80  by  the  express  stipulation  of  his  covenant  See 
London  v.  Greyme,  Oro.  Jac.  181 ;  Cole  v.  Green, 
1  Lev.  309.  But  that  cannot  be  waste  which  is 
not  prejudicial  to  the  inheritance.  Bac.  Abr.,  tit. 
"  Waste*;  (0). 

Permissive  Waste, — Permissive  or  negligent 
waste  may  consist  in  the  neglect  to  supply  those 
dilapidations  which  are  the  necessary  effects  of 
time  and  use,  or  those  which  are  merely  occasional 
or  accidental.  Thus  it  may  be  incurred  by  suffer- 
ing houses  to  be  uncovered,  iwhereby  the  spars  or 
rafters,  planks,  or  other  timber  of  the  house,  be- 
come rotten.     Bac.  Abr.,  tit.  "  Waste"  (B). 

Nature  and  Extent  of  the  Liability, — As  the 
law  which  imposes  the  necessity  of  guarding 
against  dilapidations  is  founded  on  the  mere  right 
of  user,  the  nature  and  extent  of  the  repairs  to 
which  different  tenants  are  liable  will  depend  not 
only  upon  the  nature  of  the  tenancy,  but  also  upon 
the  thing  used,  as  well  as  upon  the  express  stipu- 
lations of  the  parties  in  determining  questions  of 
this  nature  :  these  will  be  found  to  form  the  correct 
ground  for  consideration  (although  it  may  appear 
that  some  of  the  cases  on  the  law  of  dilapidations 
turned  upon  the  principle  of  benefit  and  advantage 
resulting  from  the  user  and  occupation  to  the 
grantee),  and  fairly  so,  for  it  would  be  most  unjust 
that  a  tenant-at-will,  or  from  year  to  year,  should 
be  liable  to  the  same  obligations  as  a  tenant  under 
a  long  term  of  years. 

Vendor  and  Vendee, — Where  there  is  a  binding 
contract  for  the  sale  of  land,  the  vendor  has  a  right 
to  retain  possession  until  the  purchase  money  has 
been  paid  and  the  conveyance  accepted ;  but  if  he 
exercise  this  right,  he  becomes  a  trustee  for  the 
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purchaser,  and  will  be  liable  to  him  for  neglectino^ 
to  keep  the  property  in  a  proper  state  of  repair  and 
cultivation. 

P.  entered  into  a  contract  with  S.  for  the  sale  of 
a  mansion-house  and  farm,  but  a  dispute  arose  as 
to  the  parcels  to  be  included.  P.  retained  posses- 
sion, and  let  the  house  and  farm  get  out  of  repair 
and  cultivation. 

Held,  that  though  P.  was  right  in  his  contention 
as  to  the  parcels,  he  must  make  good  to  S.  the 
dilapidations,  which  may  be  set  off  against  the 
interest  on  the  purchase  money.  Phillips  v,  Sil- 
vester, 20  W.  K.  406,  8  L.  R  Ch.  173  ;  affirmed 
21  W.  R  179 ;  42  L.  J.  Ch.  225 ;  27  L.  T.  840. 

In  what  Waste  may  he  committed. — Waste  may 
be  committed  not  only  in  lands  and  houses,  but  in 
gardens  and  orchards,  timber  trees,  dove-houses, 
warrens,  parks,  fish-ponds,  and  other  subjects  of 
property.    Bac.  Abr.,  tit.  **  Waste"  (0  4). 

Between  whom  Liability  exists. — Questions  as  to 
the  manner  in  which  lands  or  tenements  should  be 
used  arise  between  persons  who  have  different 
estates  in  the  same  lands,  &c.,  founded  on  a  pri- 
vity of  interest :  thus,  between  the  incumbent  of 
a  benefice  and  his  successor,  between  tenant  for 
life  and  the  remainder-man,  between  landlord  and 
tenant. 

Of  these  in  their  respective  order :  and  first,  of 
Ecclesiastical  Dilapidations. 
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Ecclesiastical  Dilapidations, 


Sect.  I.  Of  the  Right  to  Repair  the  Edifice  of  the  CJiurch. 
Sect.  II.  Of  the  Right  to  Repair  the  Parsonage -hottse  and 
other  Buildings f  and  herein  of  Fences,  Timber,  dc. 


SECTION  I. 
Of  the  Right  to  Repair  the  Edifice  of  the  Church, 


What  are  Ecclesiastical  Dilapidations — IncumhenCs  OhUgar- 
tion — Reasons  thereof — Who  liable  to  the  Repairs  of  the 
Church — Rectors  and  Vicars — Lay  Impropriator — Repair 
of  Chancel  discharges  Obligation  to  repair  Church — Parson 
may  cut  down  Timber — The  Nave  or  Body  of  the  Church 
— Exemption — Union  of  Churches — District  Churches — 
Chapels  of  Ease — Chapels  not  District  Ghurdies — Owner 
of  Tithe — Ornaments  of  the  Church — Monurrunts — Deface- 
ment of^Pews — Mourning  Ornaments — Hangings,  Orates, 
Iron  Backs  of  Chimneys^ Bells  in  a  Church, 

What  are  Ecclesiastical  Dilapidations, — Dilapi- 
dation (dilapidatio)  is  where  an  incumbeat  on  a 
chiircli  living  suffers  the  parsonage-house  or  out- 
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hoases  to  fall  down,  or  He  in  decay  for  want  of 
necessary  reparation  ;  or  it  is  the  pulling  down  or 
destroying  any  of  the  houses  or  buildings  belonging 
to  a  spiritual  living,  or  destroying  of  the  woods, 
trees,  &c.,  appertaining  to  the  same ;  for  it  is  said 
to  extend  to  the  committing  or  suiBfering  any  wil- 
ful waste  in  or  upon  the  glebe,  woods,  or  other 
inheritance  of  the  church.  Degge's  Parson's  Ooun- 
sellor,  B.  i.  c.  8  p:  134.  See  Huntley  v.  Eussell, 
13  Q.  B.  672 ;  18  L.  J.  239. 

Biackstone,  in  his  **  Commentaries,"  vol.  iii.  p. 
91,  says,  Dilapidations  are  a  kind  of  ecclesiastical 
waste,  either  voluntary,  by  pulling  down,  or  per- 
missive, by  suffering  the  chancel,  parsonage-house, 
and  other  buildings  thereunto  belonging,  to  decay. 
See  Ayliffe  Parergon,  217 ;  Godol.  Abr.  173. 

Incumbents  Obligation, — The  incumbents  of 
ecclesiastical  livings,  being  mere  tenants  for  life 
(see  ante  p.  292),  are  enforced,  under  pain  of  the 
civil  remedies  hereafter  mentioned,  to  repair,  and 
keep  in  a  good  and  efficient  state,  the  houses, 
chancel  of  the  church,  glebe,  or  other  inheritance  of 
the  church,  and  so  transmit  them  to  their  successors; 
for,  were  it  otherwise,  the  benefice  must  inevitably 
become  decayed,  to  the  detriment,  loss,  and  injury 
of  the  successor  or  the  patron,  and  the  law  there- 
fore casts  upon  the  incambent  the  obligation  to  do 
even  ordinary  repairs. 

Reasons  thereof. — The  peculiar  nature  of  the 
incumbent's  interest  in  the  living  naturally  places 
him  under  this  obligation ;  for  were  he  not  under 
the  necessity  of  providing  for  dilapidations,  there 
is  no  other  person  who  would,  there  being  no 
reversioner  who  could  be  called  on  for  contribu- 
tion. 

Besides,  he  exercises  a  purely  beneficial  owner- 
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ship  over  the  estate ;  he  has  no  liabilities  in  re- 
spect of  either  rent  or  covenants  ;  and  it  is  there- 
fore but  reasonable  and  fair  that  these  duties 
should  devolve  upon  him. 

Leaving  the  subject  of  dilapidations  with  refer- 
ence to  palaces,  houses,  and  other  edifices  and 
buildings  belonging  to  ecclesiastical  benefices  and 
livings  for  the  present,  and  taking  the  edifice  of 
the  church  first  in  order,  the  inquiry  will  be — 

Who  are  Liable  to  the  Repairs  of  the  Church  f^ 
Anciently  the  bishops  applied  a  fourth  part  of  the 
tithes  of  the  diocese  to  the  repairs  of  the  church  ; 
from  this  obligation  they  absolved  themselves  by  a 
release  of  this  interest  to  the  rector.  Degge's  Pars. 
Couns.  pt.  i.  c.  12,  p.  202.  By  the  canon  law  the 
parson  is  bound  to  repair  the  whole.  By  the 
custom  of  England  the  parson  shall  repair  the 
chancel,  and  the  parishioners  are  bound  to  repair 
the  nave,  and  sometimes  the  chancel,  as  in  London, 
where,  in  many  churches,  it  is  the  custom  for  the 
parishioners  to  repair  the  chancel.  Pense  v.  Prouse, 
1  Ld.  Kay.  69,  Gibs.  Codex,  199. 

A  suit  was  brought  against  the  Bishop  of  Ely, 
to  compel  him  to  repair  the  chancel  of  the  church 
at  Clare,  in  his. diocese,  his  Lordship  being  the  im- 
piopriator  of  a  portion  of  the  great  tithes.  The 
btishop  pleaded  an  immemorial  custom  for  the 
parishioners  to  repair  the  chancel ;  and  upon  the 
issue  the  jury  found  for  him,  and  the  Court  held 
that  the  custom  controlled  the  general  law.  Bishop 
of  Ely  V,  Gibbons,  4  Hag.  163 ;  1  Burn's  Eocl. 
Law,  tit.  "  Church,"  363,  9tli  ed. 

Where  there  is  no  such  custom,  the  parson  is  to 
repair  the  chancel.  Ball  v.  Cross,  1  Salk.  164. 
See  Pense  v,  Prouse,  1  Lord  Kaym.  69  ;  1  Salk. 
164 ;  1  Burn's  Eccl.  Law,  350, 9th  ed.    See  Lynd- 
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wood,  53  ;  Gibson,  199.  See  Wise  v.  Metcalfe, 
10  B.  &  0.  299. 

Bectors  and  Vicars, — By  a  constitation  of  Arch- 
bishop Winchelsea,  the  chancel  shall  be  repaired 
by  the  rectors  and  vicars,  or  others  to  whom  such 
repair  belongeth.  Lyndwood,  263.  Therefore,  if 
there  be  both  rector  and  vicar  in  the  same  church, 
they  shall  contribute  in  proportion  to  their  bene- 
fice, if  there  be  no  certain  direction,  order,  or 
custom  as  to  which  of  them  the  obligation  shall 
appertain. — Id. 

Lay  Impropriator, — So  lay  impropriators  are 
bound  of  common  right  to  repair  the  chancels  with 
the  above  limitations.  1  Burn's  Eccl.  Law,  tit. 
"  Church,"  351.  It  would  seem  that  where  the 
chancel  belongs  to  a  lay  rector  or  impropriator,  he, 
and  not  the  incumbent,  is  bound  to  repair.  The 
Ecclesiastical  Dilapidations  Act  does  not  apply  to 
Buch  cases.  A  question  has,  however,  arisen  as  to 
the  mode  of  compelling  contribution  on  the  part  of 
a  lay  impropriator,  whether  by  censures  or  by 
sequestration.  See  3  Keb.  829 ;  but  see  Walwyn 
V.  Awberry,  1  Mod.  268 ;  Wallwain  v,  Awberry, 
2  Ventr.  35;  2  Mod.  264;  also  Gibson, 
199. 

Repair  of  Chancd  discharges  Obligation  to  re- 
pair Church, — The  repairing  the  chancel  is  a  dis- 
charge from  contribution  to  the  church,  for  the 
obligation  of  the  one  is  a  relief  of  the  other  ;  but 
the  impropriator  was  held  rateable  for  lands  which 
did  not  belong  to  the  parsonage,  although  liable  to 
repair  the  chancel.''^    Davies'  case,  2  Bol.  B.  211 ; 

*  And  although  churchwardens  are  not  charged  with 
the  repairs  of  the  chancel,  yet  they  are  charged  with  the 
Buperviaal  thereof,  to  see  that  it  is  not  permitted  to  dila- 
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Slowman  v.  ,  2  Keb.  730,  742,  Gibs.  199. 

De^ge,  Parson's  Couns.  195. 

Parson  may  cut  dotvn  Timber, — The  parson 
being  obb'ged  to  repair  the  chancel,  the  statute  35 
Ed.  I.  gives  him  the  right  to  cut  down  timber  in 
the  churchyard  for  that  purpose.  It  enacts  that, 
"  Forasmuch  as  a  churchyard  that  is  dedicated  is 
the  soil  of  a  church,  and  whatsoever  is  planted 
belongeth  to  the  soil,  it  must  needs  follow  that 
these  trees  which  be  growing  in  the  churchyard 
are  to  be  reckoned  among  the  goods  of  the  church, 
of  which  laymen  have  no  authority  to  dispose, 
but,  as  the  holy  scripture  doth  testify,  the  charge 
of  them  is  committed  only  to  priests  to  be  dis- 
posed of." 

Sect.  2.  **  And  yet,  seeing  these  trees  be  often 
planted  to  defend  the  force  of  the  wind  from  hurt- 
ing of  the  church ;  we  do  prohibit  the  parsons 
of  the  church  that  they  do  not  presume  to  fell 
them  down  unadvisedly,  but  when  the  chancel  of 
the  church  doth  want  necessary  reparations;  neither 
shall  they  be  converted  to  any  other  use  except  the 
body  of  the  church  doth  need  like  repair.  In  which 
case  the  parsons  of  their  charity  shall  do  well  to 
relieve  the  parishioners,  with  bestowing  upon  them 
the  same  trees,  which  we  will  not  command  to 
be  done ;  but  we  will  commend  it  when  it  is 
done." 

A  vicar  had  cut  down  several  great  timber  trees, 
and  did  not  repair  the  church  with  them ;  and  on 
a  suggestion  of  this  to  the  Court,  and  that  he 
would  cut  more  trees  in  like  manner,  a  prohibition 


pidate  and  fall  into  decay,  and  to  make  presentment 
thereof  at  the  next  presentation.  2  Bum's  EccL  Law,  tit. 
<*  Church,"  359,  9th  ed. 
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waff  granted  per  curiam  by  the  common  law. 
Knowle  v.  Harvey,  1  Kol.  K.  335. 

Daring  four  years  a  rector  cut  down  more  tim- 
ber trees  than  were  required  for  the  repairs  of  the 
building,  and  he  cut  them  down  when  they  were 
not  required  for  repairs.  Part  were  applied  to  the 
repairs,  others  not  suited  for  that  purpose  were 
sold  to  a  carpenter,  who  used  other  timber  more 
suitable  for  the  purpose ;  others  were  soUl  by  auc- 
tion; some  were  not  accounted  for.  The  rector 
had,  however,  expended  £150  beyond  the  produce 
of  the  timber  on  the  buildings  and  farm  improve- 
ments, besides  a  larger  sum  in  under-draining. 
The  Court  granted  an  injunction  restraining  the 
rector  from  ielling  timber,  save  only  for  necessary 
repairs.  Marlborough  (Duke)  v.  St  John,  5  De  Gr. 
&  S.  174 ;  21  L.  J.  Ch.  381. 

A  parson,  with  consent  of  the  patron  and  ordi- 
nary, may  cut  down  timber,  and  the  Court  would 
have  no  difficulty,  on  a  proper  application,  in 
directing  timber  to  be  cut,  and  the  purchase-money 
to  be  applied  for  the  benefit  of  the  living. — lb. 

A  dean  and  chapter  are  not  bound  to  use  the 
timber  felled  in  the  repairs;  they  may  sell  it,  and 
buy  other.  Wither  v.  Winchester  (Dean  and 
Chapter),  3  Mer.  421.  See  Marlborough  (Duke 
of)  V.  St  John,  supt^a. 

As  a  general  rule,  a  vicar  may  cut  timber  stand- 
ing or  growing  on  the  glebe  for  the  purpose  of 
applying  it  specifically  for  the  repairs  of  the  vicarage 
premises,  and  possibly  he  may  sell  the  timber  and 
purchase  with  the  proceeds  other  timber  in  a  more 
convenient  place  for  using  it  in  such  repairs ;  but 
he  has  no  right  to  cut  timber  in  order  to  sell  it  for 
the  purpose  of  raising  a  fence  to  repair  dilapidations 
arising  from  his  own  previous  neglect  to  repair. 

Y 
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Sowerby  v.  Fryer,  8  L.  K.  Eq.  417,  38  L.  J.  N.  S. 
Cli.  617. 

An  incumbent  may  fell  timber  for  the  repairs  of 
the  parsonage-house,  chancel,  barns,  and  other 
buildings,  or  for  pews,  parcel  of  the  benefice. 
Strachy  v.  Francis,  2  Atk.  217.  It  should  seem, 
therefore,  he  would  be  entitled  to  use  timber  for 
the  repairs  of  the  glebe  fences. 

The  Nave  or  Body  of  the  Church. — ^The  church 
and  churchyard  must  be  repaired  by  the  parish- 
ioners, 2  Inst.  489,  the  common  law  casting  that 
oblicralion  on  ihem.  Ball  v.  Cross,  1  Salk.  164 ; 
see  Lyndwood,  53.  This  obligation  is  in  respect 
of  the  land  which  the  party  occupies  in  the  parish, 
and  it  makes  no  difference  where  he  resides. 
Jeffrey's  case,  3  Kcp.  pt.  v.  p.  133  ;  and  see  Paget 
V.  Cnimpton,  Cro.  El.  pt.  ii.  659.  The  Governor 
of  Greenwich  Hospital  is  liable  to  repair  the 
church,  although  it  is  a  royal  demesne,  and  has  a 
chapel,  chaplain,  and  burying-ground  of  its  own. 
Smith  u  Keats,  4  Hag.  Ecc.  275. 

Exemption, — It  has  been  shown,  ante  p.  335, 
that  a  liability  to  repair  the  chancel  exempts  from 
the  repairs  of  the  church.  The  founder  and  his 
tenants  may  also  be  exempt.  See  Degge's  Par- 
son's Conns.  175. 

The  inhabitants  of  a  chapelry  may  also  be 
exemi)t.  Brown  v.  Palfry,  2  Lev.  102 ;  Wise  r. 
Creeke,  2  Id.  186  ;  and  see  Ball  v.  Cross,  1  Salk. 
164 ;  Godfrey  v,  Erersden,  3  Mod.  264 ;  Craven 
75.  Sanderson,  4  Ad.  &  E.  666 ;  see  also  Hob.  66  ; 
Noy,  41. 

Tlie  occupiers  of  a  church,  chapel,  or  place  ex- 
clusively appropriated  to  divine  worship,  are  not 
liable  to  repair  the  church  ;  nor  are  infant  schools, 
nor  edifices  for  the  charitable  instruction  of  the 
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poor,  liable  to  be  rated.     See  3  &  4  Will.  IV. 
c.  30. 

Union  of  Ghurches.— Where  churches  are  united, 
the  obligation  to  repair  is  hot  altered  at  common  ' 
law,  but  each  parish  must  repair  its  own  church, 
as  before  the  union  ;  and  if  one  be  taken  down,  the 
liability  of  the  parishioners  of  that  church  ceases, 
and  is  not  transferred  to  the  other.  Hob.  67 ; 
but  see  4  &  6  W.  &  M.  c.  12. 

District  Churches. — As  to  the  repairs  of  district 
churches,  see  58  Geo.  III.  c.  45  ;  69  Geo.  III.  c. 
134,  8.  27. 

Chapels  of  Ease, — These  chapels  are  to  be  re- 
paired, in  the  same  manner  as  churches,  by  the 
inhabitants  of  the  chapelry.  2  Inst.  489.  See  1 
&  2  Will.  IV.  c.  38,  as  to  repairs  of  private  churches 
or  chapels  ;  they  of  course  rest  with  the  owners  of 
them  ;  and  see  1  &  2  Vict.  c.  lOG,  s.  35. 

Chapels  not  District  Churches, — Eepairs  of 
chapels  not  made  district  churches  are  to  be  done 
by  the  parishes  in  and  for  which  the  chapel  is 
built.    58  Geo.  III.  c.  45,  s.  70. 

Otvner  of  Tithe. — The  owner  of  tithe  or  tithe- 
rent  charge  is  liable  to  be  assessed  to  a  rate  made 
under  6  Geo.  IV.  c.  36,  s.  1,  for  the  payment  of 
money  borrowed  under  that  Act  from  the  Public 
Works  Loans  Commissioners  for  the  repair  of  the 
parish  church,  notwithstandino^  his  exemption  from 
church-rate.  Smallbones  v.  Edney,  19  W.  E.  P.  C. 
287 ;  3  L.  K.  P.  0.  441 ;  7  Moo.  P.  0.  N.  S. 
236  ;  40  L.  J.  Eccl.  8. 

Ornaments  of  the  Church, — For  matters  of  orna- 
ment, as  bells,  seats,  organs,  utensils,  &c.,  the 
charge  is  upon  the  personal  estates  of  the  parish- 
ioners, and  for  this  reason  persons  must  be  charged 
for  these  where  they  live;  but  though,  generally, 
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lands  ought  not  to  be  taxed  for  ornaments,  yet,  by 
special  custom,  both  lands  and  houses  may  be 
liable  to  it.  2  Inst.  489,  Cro.  El.  843 ;  but  see 
Degge's  Pars.  Oouns.  217 ;  1  Bulstr.  20. 

Monuments. — A  gallery,  monument,  or  tomb 
cannot  be  erected  without  consent  of  the  Ordinary, 
uor  can  a  seat  be  taken  away  without  such  consent. 
Cart  V.  Marsh,  2  Stra.  1080.  The  consent  of  the 
rector,  it  seems,  is  not  requisite  to  obtain  the 
bishop's  faculty  to  erect  a  monument.  Bulwer  v, 
Hase,  3  East.  217 ;  see  Eich  v.  Bushnell,  4  Hag. 
Ecc.  164.  Churchwardens  have  not  an  uncon- 
ditional power  to  erect  monuments.  Beckwith  v. 
Harding,  1  B.  &  Al.  608. 

Defacement  of. — The  defacement  of  monuments 
is  punishable  at  common  law.  3  Inst.  202 ; 
Spooner  v.  Brewster,  3  Bing.  123.  So  of  arms 
properly  set  up  in  a  church.  Frances  v.  Ley,  Cro. 
Jac.  366  ;  see  Palmer  v.  Exeter  (Bishop),  1  Stra. 
575. 

Pews. — The  churchwardens  cannot  of  them- 
selves remove  pews.  3  Phil.  170  ;  Jones  v.  Ellis, 
2  Y.  &  J.  265. 

Mourning  Ornaments. — ^As  to  things  fixed  up 
in  a  church,  see  ante  p.  294. 

Hangings,  Orates,  Iron  Backs  of  Chimneys. — 
See  ante  p.  294. 

Bells  in  a  Church. — See  ante  p.  279. 


SECTION  II. 

OJ  the  Right  to  repair  the  Parsonage-house  and  other 
Buildings^  Fences^  dec, — Timber, 


Rebuilding  and  Repairing  Rectory-houses  —  Parson  hound 
to  Repair — Archbishops  and  Bishops—  Whal  included  in 
^*Buildings" — What  Buildings  in  Diocese — Cottage  or. 
Farm  Buildings — Incumbent  not  liable  if  Bishop  consent  to 
Substitution  of  Buildings  of  a  greater  value — Liability  of 
existing  Incumbent  where  Predecessor  pulled  down  Build- 
tngs — Removal  of  unnecessary  part  of  Olebe-house — Act 
not  to  affect  Power  of  Bishops  to  require  Repairs — Prebends 
— Curates  —  Augmented  Curacies  —  Donatives  —  Vicar- 
Choral  Corporation  Sole  —  Vacancy  of  See  —  Disability 
of  Bishops — Resignation  Act — Powers  of  Bishops  and 
Archbishops — Sum  payable  for  Dilapidation  to  be  a  Debt 
due — Remedy  on  Death  of  IncvmherU  —  Money  paid  to 
Bishop  by  succeeding  Incumbent  a  Debt  from  prior — 
Inspection  when  a  Benefice  is  not  Vacant — Where  under 
Sequestration — FrcmduUnt  Donee  of  Goods  of  Parson  liable 
for  Repairs — Restore  and  Rebuild — But  only  where  neces- 
sary— How  far  liability  extends — Insurance  against  Fire 
Where  Buildings  not  insured — Exemption  from  liability 
-^Sums  received  from  Insurance  Offices — Are  bound  to  do 
what  outgoing  Tenant  would — Liabilities  increased — 
Exchange  of  Livings  —  Fences  —  Hedges  —  Exception — 
Wood  and  Timber — Underwood — Orass — Agriculture — 
Digging  Mines — Earth — Quarrying  Stone — Emblements, 

Having  seen  in  the  preceding  section  on  whom 
the  repairs  of  the  church  devolve,  it  will  be  re- 
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qnisite  now  to  treat  of  the  right  to  repair  other 
ecclesiastical  property. 

Rebuilding  and  Repairing  Rectory-homes, — 
The  17  Geo.  III.  c.  53,  Gilbert's  Act,  enables  the  in- 
cumbent of  a  living,  with  the  consent  of  the  bishop 
and  patron,  to  add  to,  as  well  as  to  repair  or  re- 
build, a  rectory-house  ;  and  necessary  or  sufficient 
repairs  under  that  Act  means  such  repairs  or  addi- 
tions as  the  bishop  thinks  fit  for  making  the  rec- 
tory a  fit  and  comfortable  habitation  for  a  clergy- 
man ;  and  the  incumbent  may  lend  the  money. 
Boyd  V.  Barker,  4  Drew,  582  ;  5  Jur.  N.  S.  234  ; 
28  L.  J.  Ch.  M5.  See  34  &  35  Vict.  c.  43,  s. 
•64.  ^ 

Under  this  Act  a  much  greater  latitude  is  con- 
ferred upon  incumbents  for  making  permanent 
improvement  on  their  benefices  than  was  for- 
merly permitted ;  for,  by  sect.  50,  it  is  provided 
that— 

"  If  the  incumbent  liable  to  execute  repairs 
shall  be  desirous  of  altering  or  remodelling 
the  buildings  belonging  to  the  benefice,  or  any  of 
them,  or  of  rebuilding  the  same,  or  any  of  them, 
so  as  to  render  such  repairs,  or  any  of  them,  im- 
practicable or  unnecessary,  it  shall  be  lawful  for 
such  incumbent,  with  the  consent  of  the  bishop  or 
patron,  to  execute  the  proposed  works  in  lieu  of 
such  repaii-s,  and  in  such  case  the  surveyor  shall, 
upon  the  completion  of  such  works  to  his  satisfac- 
tion, give  a  special  certificate  certifying  that  the 
same  has  been  completed,  which  certificate  shall 
be  signed  in  triplicate,  and  one  of  such  triplicate 
certificates  shall  be  delivered  to  the  incumbent,  and 
another  to  the  bishop,  who  shall  cause  the  same  to 
be  registered  in  the  registry  of  the  diocese,  and 
another  to  the  governors,  and  such  certificate  shall 
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have  the  same  effect  as  a  certificate  of  completion 
of  the  work  specified  in  the  order." 

Parson  hound  to  Bepair. — The  incumbent  of 
every  ecclesiastical  benefice,*  whether  lie  be  arch- 
bishop, bishop,  dean,  prebendary,,  or  parson,  has 
but  a  limited  estate  for  life,t  and  each  is,  by  the 
custom  of  England,  bound  for  the  benefit  of  his 
successor  to  keep  the  houses,  buildings,  trees,  and 
glebe  lands  upon  his  benefice  in  good  and  sufficient 
repair,  and  to  use  all  due  diligence  to  prevent  them 
from  going  to  dilapidation  or  decay.J  See  Ead- 
cliffe  V,  D'Oyley,  2  T.  R.  636. 

This  obligation  to  repair  as  imposed  by  law  and 
custom  is  what  is  called  the  common  law  of  Eng- 
land, and  is  applicable  to  the  tenure  of  all  bene- 
fices. Bird  V.  Relph,  2  Ad.  &  E.  780 ;  Mason  v. 
Lambert,  12  Q.  B.  801. 

The  Ecclesiastical  Dilapidations  Act,  1871,  34  & 
35  Vict.  c.  43,  in  the  preamble  recites  this  custom : 
— "  Whereas,  as  well  for  the  better  sustentation  of 
houses  of  residence,  chancels,  and  other  buildings, 
which  the  incumbents  of  ecclesiastical  benefices  and 
other  ecclesiastical  persons  are  by  law  or  custom 
bound  to  maintain  in  repair,  as  also  for  the  relief 
of  such  persons  and  their  representatives,  it  is  ex- 
pedient to  amend  the  law  relating  to  Ecclesiastical 
Dilapidations."  The  law  or  custom  thus  referred  to, 
as  binding  on  incumbents  of  ecclesiastical  benefices, 
is  an  obligation  to  sustain,  repair,  and  uphold  from 

*  See  Interpretation  Clause,  34  &  35  Vict.  c.  43,  s.  3. 

+  There  is  no  principle  of  law  on  which  a  rector  can 
obtain  more  extensive  privilege  as  to  waste  than  an  or- 
dinary tenant  for  life.  Marlborough  (Duke  of)  v.  St  John, 
5  De  G.  &  S.  174 ;  21  L.  J.  Ch.  381. 

t  The  custom  of  England  has  been  transferred  to  "Wales. 
Bunbury  v.  Hewson,  3  Ex.  568,  18  L.  J.  Ex.  258. 
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time  to  time,  as  occasion  requires,  the  houses  of 
residence,  the  chancels,  the  walls,  fences,  and 
other  buildings  belonging  to  the  benefices,  in  a 
good,  substantial,  and  perfect  state.  In  their  de- 
fault, their  executors  and  administrators  are  liable 
for  all  sums  which  shall  be  expended  or  paid  for 
the  necessary  repair  or  rebuilding.  Bunbury  v. 
Hewson,  3  Ex.  558,  562  ;  Ross  v.  Adcock,  3  L.  R 
C.  B.  667 ;  37  L.  J.  Q.  B.  801 ;  and  the  reason 
given  is  because  the  maintenance  of  the  houses, 
buildings,  and  other  premises  belonging  to  the 
benefice  is  a  duty  which  the  law  casts  on  the  in- 
cumbent because  he  enjoys  the  benefit.  Sellers  v. 
Lawrence,  Willes,  421. 

Archbishops  and  bishops  are  liable  by  the  law 
or  custom  of  England  for  repairs.  In  1687,  Arch- 
bishop Bancroft  suspended  Dr  Wood,  Bishop  of 
Lichfield  and  Coventry,  for  dilapidations,  and  the 
profits  of  the  bishopric  were  sequestered  and  the 
Episcopal  palace  built  out  of  them, — HoUy  0.  J., 
observing,  that  to  admit  this  point  of  jurisdiction 
to  be  disputed  was  to  dispute  fundamentals. 
Bishop  of  St  David's  v,  Lucy,  12  Mod.  237. 

When  a  see  has  been  endowed  with  lands  and 
hereditaments,  under  23  &  24  Vict.  c.  124,  the  re- 
paration of  the  buildings  therein  may  be  enforced 
by  the  Estates  Committee  of  the  Ecclesiastical  Com- 
missionera  It  is  enacted  (sect.  9)  that  the  Estates 
Committee*  shall  cause  the  property  assigned  for 
the  endowment  of  any  see  to  be  inspected  so  often 
as  they  think  fit,  and  shall  cause  notice  in  writ- 
ing of  all  dilapidations  or  want  of  repair  found  on 
such  inspection,  and  of  the  repairs  or  works  neces- 
sary for  remedying  the  same  to  be  given  to  the  arch- 
bishop or  bishop  of  such  see,  and  such  archbishop 
or  bishop  shall  forthwith  do,  or  cause  to  be  done. 
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at  his  or  their  own  expense,  or  at  the  expense  of 
his  or  their  lessees  or  tenants  (as  the  case  may  re- 
quire), the  repairs  or  works  mentioned  in  such 
notice ;  and,  if  any  difiference  arise  between  such 
archbishop  or  bishop  and  the  Estates  Committee 
with  regard  to  the  condition  of  such  property,  or 
the  repairs  or  works  required  by  the  Estates  Com- 
mittee, the  matter  in  difference  shall  be  referred 
to  arbitration,  as  provided  by  the  "  Common  Law 
Procedure  Act,  1854,"  sect.  41. 

The  above  section  applies  to  those  cases  only 
where  the  sees  have  become  void  or  vacant  since 
the  28th  of  August  1860,  or  where  succeeding  be- 
fore that  date,  the  archbishop  or  bishop  shall  have 
accepted,  as  an  endowment  of  his  see,  lands  and 
hereditaments,  instead  of  the  income  fixed  by  an 
Order  in  Council.  Sect.  2  excepts  from  the  opera- 
tion of  this  Act  those  residences  and  lands  neces- 
sary for  the  enjoyment  of  them,  which  shall  be  at- 
tached thereto  by  any  scheme  sanctioned  by  an 
Order  in  Council. 

Although  the  34  &  35  Vict.  c.  43, 1871,  does 
not  apply  to  any  of  the  lands  or  hereditaments, 
or  the  buildings  thereon,  which  may  have  been 
accepted  as  the  endowment  of  the  sees,  yet  by 
the  25th  section  of  that  Act,  the  repairs  of  the  re- 
sidences of  these  sees,  and  the  buildings  appurte- 
nant thereto,  will  come  under  the  operation  of  that 
Act. 

By  3  &  4  Vict.  c.  113,  s.  59,  deans  and 
canons  may  borrow  money  for  improving  their  re- 
sidences, as  incumbents  may;  but  the  34  &  35 
Vict.  c.  43,  does  not  authorise  archbishops  and 
bishops  to  do  so  in  order  to  pay  for  repairs. 

Sect.  4u — WJiat  included  in  '^Buildings'' — The 
provisions  of  this  Act  respecting  buildings  belong- 
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ing  to  a  benefice  shall  apply  to  all  such  houses  of 
residence,  chapels,  walls  and  fences,  and  other 
buildings  and  things  as  the  incumbent  of  the 
benefice  is  by  law  or  custom  bound  to  maintain 
in  repair. 

Sect.  5. —  What  Buildings  within  the  Diocese, — 
For  the  purposes  of  this  Act  any  building  belong- 
ing to  a  benefice  shall  be  deemed  to  be  within 
the  diocese  of  the  bishop  under  whose  jurisdiction 
the  benefice  is,  although  the  building  be  not  in 
fact  locally  situate  within  that  diocese. 

It  will  be  seen  that  the  common-law  liability 
remains  just  as  it  was  before  the  Act,  which  does 
not  at  all  alter  or  enlarge  it ;  that  liability  is  to 
sustain,  repair,  and  uphold  from  time  to  time,  and 
as  occasion  shall  require,  the  house  of  residence,  the 
chancel,  the  walls,  fences,  and  other  buildings  be- 
longing to  the  benefice,  in  a  good,  substantial,  and 
perfect  state. 

The  buildings  of  a  benefice  which  have  been  de- 
mised for  years  or  for  lives,  with  covenants  to  in- 
sure, (fee,  are  excepted  from  the  Act.  The  sur- 
veyor, however,  is  entitled  to  inspect  them,  and  the 
tenant  must  produce  the  counterpart  of  the  lease 
for  his  inspection,  unless  already  deposited  in  the 
bishop's  registry,  or  with  the  Ecclesiastical  Com- 
missioners ;  88.  58,  59,  34  &  35  Vict.  c.  43. 

Cottage  or  Farm  Buildings  placed  upon  the  soil 
of  a  rectory,  but  not  fixed  into  the  ground,  and  in- 
tended at  the  time  of  the  erection  to  be  removable 
at  will,  may  be  removed  without  incurring  liability 
for  waste  or  dilapidation,  although  posts  on  which 
it  stands  have,  by  the  weight  of  the  building,  be- 
come imbedded  in  the  ground  to  the  depth  of  a 
foot.  Huntley  v,  Eussell,  13  Q.  B.  572  ;  18  L.  J. 
Q.  B.  239. 
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The  executors  of  a  rector  who  pulled  down 
a  building  on  the  rectory  and  substituted  another 
in  a  different  part,  are  not  liable  for  waste, 
unless  the  value  of  the  estate  is  thereby  im- 
paired, the  burdens  upon  it  increased,  or  the 
evidence  of  title  impaired.  He  is  not  liable,  there- 
fore, where  he  has  suffered  the  farm  building  to 
decay,  and  erected  a  better  one  for  the  same  pur- 
pose a  mile  from  the  house,  but  in  a  more  con- 
venient situation  for  the  farming  business,  although 
uo  faculty  or  license  has  been  obtained  for  the 
alteration.  Huntley  v.  Kussell,  13  Q.  B.  572  ;  18 
L.  J.  Q.  B.  239. 

But  if  the  executor  does  not  claim  them>  then, 
upon  the  same  principle  that  iSxtures  set  up  by  a 
tenant  becoipe  the  property  of  the  landlord  if  not 
removed  within  the  term,  it  may  be  presumed  that 
the  executor  considered  them  annexed  to  the  resi- 
dence, and  the  succeeding  incumbent  will  be  bound 
to  repair  them. 

Lord  Campbell,  in  Martin  v.  Boe,  7  EI.  &  Bl. 
237  ;  26  L.  J.  129,  laid  down  the  rule  with  respect 
to  the  nature  of  the  fixtures,  or  things  annexed 
to  the  benefice  by  a  preceding  incumbent,  which 
will  impose  the  obligation  to  repair  on  his 
successor,  in  these  words,  viz.,  "Any  matter  of 
needless  expense,  or  luxury,  or  ornament,  in  which 
the  present  incumbent,  to  gratify  his  own  taste, 
has  indulged  himself  (blamably  or  not  is  imma- 
terial), he  is  not  only  not  bound,  but  he  ought  not, 
to  transmit  to  his  successor.  If  the  successor  may 
recover  damages  from  the  executors  because  such 
things  have  been  removed  by  their  testator,  there 
can  be  no  doubt  he  in  his  turn  must  maintain, 
and  what  he  must  maintain  he  must  also  restore 
and  rebuild  when  decayed  by  his  fault ;  and  so  the 
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benefice  will  become  permanently  saddled  with  a 
useless  burden  and  an  indefinite,  it  may  be  a  ruinous, 
expense.  Hothouses,  pineries,  and  consei-vatories 
do  not,  in  this  respect,  differ  from  observatories, 
menageries,  or  aviaries  ;  they  are  equally  what,  in 
a  Provincial  Constitution  of  1263,  are  called  m- 
penscB  voluptuoace,  as  distinguished  from  neces- 
sarice.'* 

Sect.  70. — Existing  Inmmbent  not  liable  if 
Bishop  consents  to  Substitution  of  Buildings  of 
equal  or  greater  Value. — If  an  incumbent  holding 
a  benefice  at  the  time  of  the  commencement 
of  this  Act  shall,  prior  thereto  (without  due 
authority),  have  caused  any  buildings  belonging 
to  such  benefice  to  be  pulled  down,  and  shall  have 
substituted  other  buildings  of  equal  or  greater 
value,  such  incumbent  shall  (if  the  bishop  of  the 
diocese  consents)  not  be  liable  to  dilapidations  in 
respect  of  the  buildings  so  pulled  down,  provided 
such  substituted  buildings  shall  have  been  insured 
pursuant  to  this  Act.     (See  sect.  54.) 

No  existing  Incumbent  liable  for  Dilapidations 
as  to  Buildings  piilled  down  by  prior  Incumbent 
unless  present  Incumbent  shall  have  received  Jrom 
last  Incumbent  amount  chargeable  on  account  of 
such  Dilapidations, — ^And  no  incumbent  holding 
a  benefice  at  the  commencement  of  this  Act  shall 
be  liable  for  dilapidations  in  respect  of  any  build- 
ings which  shall  have  been  pulled  down  by  a 
preceding  incumbent,  unless  the  incumbent  so 
holding  such  benefice  shall  have  received,  or  shall 
be  entitled  to  recover  at  law  or  in  equit)',  from  the 
last  preceding  incumbent  or  his  estate,  the  amount 
chargeable  on  account  of  such  dilapidations ;  and 
in  such  case  the  liability  of  the  existing  incum* 
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bent  shall  be  limited  to  the  amoant  so  received  or 
recoverable  at  law  or  in  equity.^-/6. 

Sect.  71. — Removal  of  unnecessary  part  of  awy 
Olehe-house. — Whenever  it  shall  appear  that  any 
building  belonging  to  or  forming  any  part  of  any 
house  or  residence  is  unnecessary,  it  shall  be  lawful 
for  the  bishop,  upon  the  application  of  the  incum- 
bent, and  with  the  consent  in  writing  of  the  patron 
of  the  benefice,  to  authorise  by  a  written  instru- 
ment under  his  hand  the  removal  of  the  said 
building,  and  the  proceeds,  if  any,  of  such  removal 
shall  be  applied  to  the  improvement  of  the  bene- 
fice, in  such  manner  as  the  bishop  of  the  diocese 
and  the  patron  of  the  benefice  may  agree  on. 

Sect.  72. — Act  not  to  affect  Powers  of  Bishop  to 
require  Bepairs, — ^Nothing  in  this  Act  contained 
shall  be  construed  to  lessen  or  destroy  any  authority 
or  power  which,  before  the  passing  of  this  Act,  any 
Bishop  or  Archdeacon  or  other  Ordinary  possessed 
in  respect  of  requiring  the  repairs  of  any  ecclesias- 
tical buildings  to  be  executed. 

By  sect.  41  of  the  1  &  2  Vict.  c.  106,  it  is 
enacted  that  any  spiritual  person  having  any  house 
of  residence  upon  his  benefice  who  shall  not  reside 
therein  shall,  during  such  period  or  periods  of  non- 
residence,  whether  the  same  shall  be  for  the  whole 
or  part  of  any  year,  keep  such  house  of  residence 
in  such  good  and  sufficient  repair ;  and  in  any  such 
case  it  shall  be  lawful  for  the  bishop  to  cause  a 
survey  of  such  house  of  residence  to  be  made  by 
some  competent  person,  the  costs  of  which,  in  case 
the  house  shall  be  found  to  be  out  of  repair,  shall 
be  borne  by  such  spiritual  person  ;  and  if  the  sur- 
veyor shall  report  that  such  house  is  out  of  repair, 
it  shall  be  lawful  for  the  bishop  to  issue  his  moni- 
tion to  the  incumbent  to  put  the  same  in  repair, 
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according  to  such  survey  and  report,  a  copy  of 
which  shall  be  annexed  to  the  monition  ;  and  any 
such  non-resident  spiritual  person  who  shall  not 
keep  such  house  of  residence  in  repair,  and  who 
shall  not  upon  such  monition,  and  within  one 
month  after  service  of  such  monition,  show  cause 
to  the  contrary  to  the  satisfaction  of  the  bishop,  or 
put  such  house  in  repair,  within  the  space  of  ten 
months,  to  the  satisfaction  of  such  bishop,  shall  be 
liable  to  all  the  penalties  for  non-residence  imposed 
by  the  Act  during  the  period  of  such  house  of  re- 
sidence remaining  out  of  repair,  and  until  the 
same  shall  have  been  put  in  repair. 

Where  the  deceased  was  rector  of  the  parish  of 
T.  cum  J.,  and  was  seised  in  right  of  the  rectory 
and  -buildings,  and  also  of  glebe  lands  in  that 
j^arish,  and  the  rectory  consisted  of  the  parish  of 
T.  and  C,  of  which  the  deceased  rector  was  vicar, 
held  that  the  plaintiff  could  not  recover  for  dilapi- 
dation in  the  parish  of  C.  Warren  v.  Lugger,  3 
Ex.  579  ;  18  L.  J.  Ex.  256. 

Prebends, — ^So  a  prebend  is  liable  for  dilapida- 
tions of  a  cathedral-house  assigned  him  by  the 
bishop.  Dr  Sand's  case,  Skin.  121.  Badcliffe  v, 
D'Oyley,  2  T.  R.  630.  See  14  Ed.  III.  c.  16;  4  Hen. 
IV.  c.  12 ;  Mallory,  "  Quare  Imp."  6  ;  Davies'  case, 
2  Rol.  R.  211  ;  2  Keb.  730 ;  Vin.  Abr.,  "  Dila- 
pidations;" and  see  Runcorn  v.  Doe  d.  Cooper,  6 
B.  &  0.  696 ;  but  see  Degge's  Pars.  Conns.,  part 
i.  c.  13. 

Cancyiis, — ^Every  member  of  a  chapter  in  cathe- 
drals being  now  styled  a  canon  (3  &  4  Vict.  c.  113, 
8.  1),  prebends  have  ceased  to  be  appointed,  and 
canons  are  bound  to  repair  their  houses  of  residence. 
34  &  35  Vict.  c.  43,  s.  25. 

Curates, — But  a  curate,  in  consequence  of  the 
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uncertainty  of  his  interest,  holding  merely  at  the 
will  of  him  who  appointed  him,  is  not  bound  to  do 
any  repairs,  not  being  an  incumbent  within  13 
Eliz.  c.  10 ;  the  incumbent,  therefore,  must  take 
care  to  see  to  the  state  of  the  buildinjjs,  for  he 
must  keep  them  in  repair.  Pawly  v,  Wiseman, 
Orpington's  (curate)  case,  3  Keb.  614;  Gib.  Cod. 
792 ;  Price  v.  Pratt,  Bunb.  273.  But  see  the 
remedy  given  the  rector,  &c.,  where  the  whole 
profits  of  the  curacy  have  been  allotted  to  the 
curate.    67  Geo.  III.  c.  99,  s.  63. 

A  Perpetual  Curate^  however,  who  is  not  remov- 
able by  his  patron,  and  who  holds  a  house  and 
buildings  as  curate,  and  as  annexed  to  his  curacy, 
is  bound  to  repair.  Mason  v,  Lambert,  12  Q.  B. 
795  ;  17  L.  J.  Q.  B.  366. 

Benefices  appropriated  to  churches  and  chapels 
built  under  the  Church  Building  Act  are  made 
perpetual  curacies,  and  the  incumbents  are  bound 
to  repair.  59  Geo.  III.  c.  134,  s.  6 ;  8  &  9  Vict.  c. 
70,  s.  9. 

Augmented  Curacies.  —  Where  curacies  or 
chapels  have  been  augmented  by  Queen  Anne's 
Bounty,  they  are  considered  as  benefices,  and  the 
holders  or  their  representatives  are  liable  for  dila- 
pidations. 1  Geo.  I.  st.  2,  c.  10,  s.  4;  29  Car.  II.  s.  2 ; 
Rog.  Ecc.  Law, "Dilapidations,"  311 ;  see  59  Geo. 
III.  c.  134,  s.  6 ;  1  &  2  Will.  IV.  c.  38,  s.  12,  which 
apply  to  those  cases  only  where  there  are  houses, 
or  buildings,  or  lands  attached.  See  1  &  2  Vict. 
c.  106,  s.  35. 

Donatives. — In  Degge's  "  Parson's  Counsellor," 
246,  7th  ed.,  by  Ellis,  donatives  are  described  as 
church  preferments  in  the  free  gift  and  collation 
of  the  patron,  without  making  any  presentation  to 
the  bishop.  Donatives  being  generally  exempt  from 
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ecclesiastical  jurisdiction  and  considered  lay  pro- 
perty, it  is  doubtful  whether  they  were  subject  to 
the  common-law  liability  to  do  repairs.  Colefatt 
V.  Newcombe,  2  La  Baymond,  1205  ;  see  1  Geo.  L 
st  2,  c.  10,  s.  14.  But  see  now  sect  3,  34  &  35  Vict, 
c.  43,  "Explanation  of  Terms,"  which  provides 
that  the  term  ''benefice''  shall  comprehend  all 
donatives. 

Vicar-Ghoral  Corporation  Sole, — A  vicar-choral 
of  the  Cathedral  of  Wells  is  a  corporation  sole, 
and  his  representative  is  liable  to  an  action  for 
dilapidations  of  the  house  which  he  held  as  vicar- 
choral  at  the  suit  of  his  successor.  Gleaves  v. 
Parfitt,  29  L.  J.  C.  P.  216 ;  7  C.  B.  N.  S.  838 ; 
and  even  if  he  were  not  strictly  a  corporation 
sole ;  Semhle,  that  he  still  has  such  a  sole  estate 
in  the  house  as  to  create  the  liability.  Per  Erie, 
0.  J.— lb. 

Sect.  6. —  Vacancy  of  See. — During  the  vacancy 
of  a  see,  the  powers  under  this  Act  which  may 
be  exercised  by  a  bishop  shall  be  exercised 
by  the  guardian  of  the  spiritualities  of  the 
diocese. 

In  this  case  the  archbishop  is  the  guardian,  and 
the  dean  and  chapter  when  an  archbishopric  is 
vacant. 

Par.  2. — Disability  of  Bishops. — Where  a  bishop 
is  disabled  from  exercising  in  person  the  functions 
of  his  office,  those  powers  shall  be  exercised  by  the 
person  lawfully  empowered  to  exercise  his  general 
jurisdiction  in  the  diocese. 

The  Bishops'  Eesignation  Act,  32  &  33  Vict.  c. 
Ill,  ss.  4,  5,  vests  the  spiritualities  in  the  bishop 
coadjutor. 

Sect.  7. — Powers  of  Archbishops  and  Bishops, — 
The  powers  which  may  be  ^  exercised  under  this 
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Act  by  a  bishop  shall  be  exercised  by  an  arch- 
bisliop  in  relation  to  his  diocese. 

The  Act  does  not  give  an  appeal  from  the 
bishop  to  the  archbishop. 

An  order  made  by  a  bishop  with  regard  to  the 
Buni  stated  therein  as  the  costs  of  the  repairs  for 
wliich  the  former  incumbent,  his  executors  or 
administrators,  may  be  liable  to  the  succeeding  in- 
cumbent, will  be  final  and  conclusive,  because  the 
Act  gives  no  appeal  in  any  matter  from  the  bishop 
to  the  archbishop. 

Sect.  36. — Sum  Fayahlefor  Dilapidations  to  be 
a  Debt  due. — The  sum  stated  in  the  order  as  to  the 
costs  of  the  repairs  shall  be  a  debt  due  from  the  late 
incumbent,  his  executors  or  administrators,  to  the 
new  incumbent,  and  shall  be  recoverable  at  law  or 
in  equity. 

Sect.  60. — Remedy  on  Death  of  Incumbent — 
Every  sum  of  money  by  this  Act  raisabl^  by  the 
bishop  by  sequestration  during  an  incumbency  shall 
be  deemed  a  debt  due  from,  and  payable  by,  the 
incumbent ;  and  if  any  money  payable  under  this 
Act  by  an  incumbent  shall  not  be  recovered  by 
sequestration  or  otherwise  during  his  incumbency, 
the  liability  of  such  incumbent  and  of  his  repre- 
sentatives shall  continue  and  be  in  no  way  affected ; 
and  in  case  of  his  death  while  he  shall  be  incum- 
bent, the  same  money,  or  so  much  thereof  as  shall 
remain  due,  shall  be  paid  to  the  parties  entitled 
under  this  Act  to  receive  the  same  by  his  repre- 
sentatives out  of  his  estate  and  effects. 

The  sums  referred  to  in  this  section  will  be 
ascertained  by  looking  at  sections  23,  43,  and 
67,  post  pp.  426,  431,  433. 

Sect.  61. — Moneys  paid  to  Bishop  by  succeed- 
ing Incumbent  to  be  a  Debt  due  from  prior  Incum- 
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bent — All  moneys  which  would  respectively  have 
been  raisable  by  the  bishop  by  sequestration  dur- 
ing an  incumbency,  and  which  fihall  be  paid  by  a 
succeeding  incumbent,  or  shall  be  recovered  by 
sequestration,  shall  be  a  debt  due  from  such  prior 
incumbent  or  his  estate  to  the  incumbent  by 
whom,  or  out  of  whose  income  derived  from  the 
benefice,  the  same  shall  be  paid,  and  shall  be  re- 
coverable at  law  or  in  equity. 

Inspection  token  a  Benefice  is  not  Vacant. 

Sect  12. — Inspection  may  be  ordered  by  Bishop 
at  request  of  Archdeacon,  Bural  Dean,  Fatron*  or 
Incumbent. — It  shall  be  lawful  for  the  bishop,  on 
the  complaint  in  writing  of  the  archdeacon,  or  of 
the  rural  dean,  or  of  the  patron  of  a  benefice,  that 
the  buildings  of  a  benefice  are  in  a  state  of  dihi- 
pidation,  or  at  the  request  of  the  incumbent,  to 
direct  the  surveyor  to  inspect  the  buildings  of  the 
benefice,  or  any  of  them,  provided  always  that  a 
copy  of  such  complaint  shall  be  forwarded  by  the 
bishop  to  the  incumbent,t  or  the  sequestrator,  if 
any,  one  month  before  such  inspection  shall  be 
ordered. 

Sect.  12. — Proviso  in  case  Archdeacon  or  Patron 
make  Complaint  of  want  of  Bepairs. — When  com- 
plaint shall  be  made  by  the  archdeacon,  or  the  rural 
dean,  or  ihQ  patron  of  the  benefice,  as  aforesaid,  if  the 
incumbent  shall  within  twenty-one  days  after  notice 
of  such  complaint  shall  have  been  given, as  aforesaid, 
inform  the  bishop,  in  writing,  that  he  intends 
forthwith  to  put  his  buildings  in  proper  repair,  the 
bishop  shall  allow  the  incumbent  a  reasonable  time 

*See  Interpretation  Clause,  post,  p.  290. 
t  PoHy  s.  68. 
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to  execute  such  repairs,  nnd  on  being  satisfied  that 
such  repairs  have  been  fully  executed,  shall  abstain 
from  further  proceedings  ;  but  the  bisliop  may,  dur- 
ing the  progress  and  after  the  completion  of  such 
repairs,  direct  the  surveyor  to  inspect  and  re^x)rt 
thereon  ;  and  if  the  surveyor  shall  report  that  the 
repairs  are  insufficient,  direct  the  surveyor  to  in- 
spect and  report  upon  such  repairs,  and  if  he 
shall  report  that  further  repairs  are  necessary, 
then  the  powers  of  this  Act  shall  and  may  be 
put  in  force,  in  like  manner  as  if  the  incumbent 
had  not  given  notice  that  he  intended  himself  to 
do  the  repairs. 

Sect.  13. — Inspection  wJiere  Benefice  is  under 
Sequestration, — ^As  regards  a  benefice  under  seques- 
tration at  the  time  of  the  commencement  of  this 
Act,*  the  bishop  may,  at  any  time  during  such 
sequestration,  and  as  regards  a  benefice  thereafter 
put  under  sequestration,  the  bishop  may,  within 
six  months  after  such  sequestration  issued,  direct 
the  surveyor  to  inspect  as  aforesaid,  and  such 
inspection  shall  be  renewed  in  every  fifth  year 
while  such  benefice  shall  be  under  sequestration. 

Fraudulent  Donee  of  Goods  of  Parson  liable  for 
Repairs, — The  statute  13  Eliz.  c.  10,  speaks  of 
ecclesiastical  persons  suffering  their  palaces,  houses, 
and  other  edifices  and  buildings  belonging  to  their 
ecclesiastical  benefices  or  livings,  for  want  of  due 
reparations,  partly  to  run  into  ruin  and  decay,  and 
in  some  part  utterly  to  fall  to  the  ground,  which 
by  law  they  are  l)Ound  to  keep  and  maintain  in 
reparation,  and  makes  the  fraudulent  donee  of  the 
goods  of  any  archbishop,  bishop,  dean,  &c.,  or  any 
other  having  any  dignity  or  office  in  any  cathedral 
or  collegiate  church,  or  any  parson,  vicar,  or  other 

♦  1st  August  1871. 
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incumbent,  &c.,  liable  for  any  dilapidation  as  hath 
happened  by  his  act  and  default. 

Bestore  and  Rebuild. — Aft  incumbent  of  a  living 
is  bound  to  keep  the  parsonage-house  in  good  and 
substantial  repair,  restoring  and  rebuilding  when 
necessary,  according  to  the  original  form,  without 
addition  or  modern  improvement ;  but  he  is  not 
bound  to  supply  or  maintain  anything  in  the 
nature  of  ornament,  such  as  painting  (unless  that 
be  necessary  to  prevent  exposed  timber  from  decay), 
and  whitewashing,  and  papering;  and  in  an  action 
for  dilapidations  against  executors  of  a  deceased 
rector  by  the  successor,  tlie  damages  are  to  be  cal- 
culated upon  this  principle.  Wise  v,  Metcalfe,  10 
B.  &  C.  299.  See  Jenkins  v.  Betharn,  3  W.  R. 
283  ;  15  0.  B.  168 ;  24  L.  J.  0.  P.  94,  which  was 
an  action  against  surveyors  for  negligence  in  not 
applying  the  general  rules  applicable  to  the  valua- 
tion of  ecclesiastical  property,  post  p.  403. 

But  only  where  necessary. — In  Wise  v.  Metcalfe, 
10  B.  &  C.  313,  Mr  Justice  Bayly  says,  "  From 
this  statement  of  the  common  law  (which  he  iiad 
just  made),  two  proi)ositions  may  be  deduced  :  1st, 
That  the  inciimbent  is  bound  not  only  to  repair  the 
buildings  belonging  to  his  benefice,  but  also  to  re- 
store and  rebuild  them  if  necessary  ;  2dly,  Tliat 
he  is  bound  only  to  repair,  and  sustain,  and  rebuild 
where  necessary.  Both  these  rules  are  very  reason- 
able ;  the  first,  because  the  revenues  of  the  benefice 
are  given  as  a  provision,  not  for  a  clergyman 
only,  but  also  for  a  suitable  residence  for  that 
clergyman,  and  for  the  maintenance  of  the  church  ; 
and  if  by  natural  decay,  which,  notwithstanding 
continual  repair,  must  at  last  happen,  the  buildings 
I)eri8h,  their  revenues  form  the  only  fund  out  of 
which  the  means   of  replacing  them  can  arise. 
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The  second  rule  is  equally  consistent  with  reason, 
in  requiring  that  which  is  useful  only,  not  that 
which  is  matter  of  ornament  or  luxury.  See  the 
constitution  of  Edmond,  Archbishop  of  Canterbury, 
passed  a.d.  1236,  21  Hen.  111. ;  Lyndwood,  250 ; 
Ayliffe  Parergon,  217. 

How  far  the  Liahility  extends. — It  has  already 
been  observed,  that  a  parson  is  liable  for  permissive 
as  well  as  voluntary  waste  ;  but  this  rule  extends 
only  to  such  buildings,  &c.,  as  are  parcel  of  the 
edifice.  See  Griffin  v.  Stanhope,  Cro.  Jac.  456  ; 
Crimes  v.  Smith,  12  Rep.  p.  194;  Wright  v, 
Smythies,  10  East.  409  ;  Browne  v.  Ramsden,  2 
Moore,  612.  Where,  however,  land  had  been 
recently  allotted  under  an  Enclosure  Act  to  the 
vicar,  he  was  held  liable  to  keep  up  the  fences. 
Bird  17.  Relph,  2  Ad.  &  E.  773,  post  p.  372. 

Insurance  against  Fire, 

Insurance  of  Chancel^  Residence^  and  other 
Buildings. — ^Parsons  were  not  bound  by  the  com- 
mon law  to  insure  their  residences,  farms,  and  other 
buildings,  though  they  are  liable  to  repair  damage 
done  by  fire.  See  Sellers  v.  Lawrence,  Willes,  420. 
The  22  Car.  II.  c.  11,  exempted  parsons,  vicars,  and 
incumbents,  and  their  representatives,  from  the 
necessity  of  renovating  and  rebuilding  the  churches 
which  were  destroyed  in  the  great  fire  of  London. 

By  the  17  Greo.  III.  c.  53,  s.  6,  when  money  has 
been  borrowed  for  rebuilding,  the  incumbent  shall 
annually  insure  at  his  own  expense,  in  one  of  the 
London  or  Westminster  insurance  oflSces,  the  house 
and  other  buildings  against  accidents  by  fire ;  and 
in  case  of  the  neglect  of  the  incumbent,  the  Ordinary 
may  sequester  the  profits  of  the  living.     By  the 
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Ecclesiastical  Dilapidations  Act,  provision  is  made 
for  insurance  by  all  incumbents  by  section  54. 

In  Brown  v.  The  Royal  Insurance  Co.,  1  El.  &  El. 
858  ;  28  L.  J.  Q.  B.  275,  it  appeared  that  defen- 
dants granted  a  policy  against  fire,  reserving  a  right 
to  reinstate  the  premises  should  any  claim  arise  on 
the  policy.  A  claim  arose  in  consequence  of  dam- 
age by  fire,  and  the  defendants  elected  to  reinstate 
them,  but  neglected  to  do  so  ;  whereupon  an  action 
was  brought  for  not  paying,  compensating,  or  re- 
instating, to  which  the  defendants  pleaded  that 
they  had  elected  to  reinstate,  and  were  proceeding 
to  do  so,  when  the  Commissioners  of  Sewers,  having 
full  powers  for  such  purpose,  directed  the  premises 
to  be  pulled  down,  being  in  a  dangerous  condition. 
It  was  held  that  the  plea  was  bad,  inasmuch  as  the 
contract  to  reinstate,  when  the  company  once  made 
their  election,  became  absolute,  and  the  impossi- 
bility of  its  performance  was  no  answer  to  the 
action ;  and,  as  the  company  could  not  |>erform  it, 
they  were  bound  to  make  compensation  in  damages 
equal  to  the  amount  of  the  claim.  This  case  iias, 
no  doubt,  led  to  the  present  practice  adopted  by 
insurance  companies  of  paying  the  claim  rather 
than  involve  themselves  in  such  difficulties  as  the 
defendants  encountered  in  Brown  v.  Royal  Insur- 
ance Co.  The  obligation  to  effect  the  policy  in 
the  joint  names  of  the  incumbent  and  governors, 
causes  the  offices  to  pay  only  on  receipt  of  the 
governors,  so  that  the  application  of  the  proceeds 
of  the  policy  to  their  legitimate  dbject  is  secured. 

Sect.  54. — Insurance  of  Buildings  of  a  Benefice 
by  the  Incumbent — The  incumbent  of  a  l)enefice 
shall  insure,  and  during  his  incumbency  keep  in- 
sured, the  house  of  residence  and  farm  and  other 
buildings,  for  the  time  being  standing  on  the  lands 
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belonging  to  such  benefice,  and  the  outbuildings  and 
offices  respectively  belonging  thereto,  and  also  the 
chancel  of  the  church,  when  the  incumbent  is  liable 
to  repair  the  chancel  against  loss  or  damage  by  fire 
in  some  office  or  offices  for  insurance  against  loss 
or  damage  by  fire,  to  be  selected  by  such  incumbent 
to  the  satisfaction  of  the  governors,  in  at  least 
three-fifths  of  the  value  thereof. 

Under  a  policy  thus  effected,  as  the  sum  insured 
will  only  be  legally  payable  on  the  receipt  of  the 
governors,  there  will  be  a  guarantee  that  the 
money  will  be  applied  in  rebuilding  the  premises. 

The  policy  of  insurance  effected  upon  ecclesias- 
tical projierty  should  be  made  to  embrace  all 
damage,  whether  arising  from  the  elements,  or 
explosion,  or  combustion,  for  the  incumbent  will 
otherwise  be  compelled  to  rebuild  at  his  own  cost 
premises  which  are  blown  down  by  storms  or 
tempests.  When  the  contract  was  to  pay  the 
amount  of  loss  or  damage  which  should  be  occa- 
sioned by  fire  to  the  property  of  the  plaintiffs  thereby 
insured,  and  the  damage  was  occasioned  by  the 
explosion  of  gunpowder  at  a  distance,  it  was  held 
that  damage  occasioned  by  an  explosion  of  gun- 
powder at  a  distance  did  not  come  within  tlie 
policy.  Erhy  C.  J.,  observed,  there  is  a  stipulation 
as  to  lightning  and  gunpowder  ;  but  this,  which  is 
damage  from  the  explosion  of  gunpowder  off  the 
premises,  is  not  expressed  in  the  policy.  Everitt  v, 
London  Assurance,  19  C.  B.  N.  S.  126  ;  34  L.  J. 
N.  S.  C.  P.  299. 

The  policy  issued  by  the  defendants  provided 
that  the  company  would  not  be  responsible  for 
losses  occasioned  by  explosion,  except  explosion  by 
gas.  A  vessel  laden  with  gunpowder  took  fire  and 
exploded,  and  the  concussion  of  the  air  did  con- 
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siderable  damage  to  the  property,  especially  the 
windows  and  glass  of  persons  who  were  insured  in 
the  company.  The  risk  insured  does  not  cover 
such  an  accident  Taunton  v.  Royal  Insurance  Co., 
33  L.  J.  N.  8.,  406  Ch.  ;  2  Hem.  &  Mil.  135. 

Sect.  55. — Fortn  of  Insurance,  and  Filing  of 
Anniwl  Receipts  fcyr  the  Premium. — Every  sucii 
insurance  shall  be  effected  in  the  joint  names  of 
the  incumbent  and  the  governors,  and  the  incum- 
bent shall  cause  the  receipt  for  the  premium  for 
such  insurance  for  such  year  to  be  exhibited  at  the 
first  visitation  of  the  bishop  or  archdeacon  next 
ensuintj^  after  the  same  shall  become  payable,  and 
the  following  questions  shall  be  added  to  those 
annually  sent  to  incumbents  under  the  provisions 
of  the  Act  of  the  session  of  the  1  &  2  Vict.  c.  106,  - 
«.  52,  that  is  to  say,  "  In  what  office,  and  for 
what  amount,  are  the  buildings  of  your  benefice 
insured  against  fire?  "  and  **  What  was  the  amount 
and  date  of  the  last  annual  payment  for  such  in- 
surance?" 

Sect.  56. — Sums  received  from  Insurance  Offices 
on  Destruction  of  Buildings  by  Fire  to  be  Expended 
in  Restoring  them, — In  case  any  building  belonging 
to  any  benefice,  and  insured  in  pursuance  of  this 
Act,  shall  be  destroyed  or  damaged  by  fire,  and 
the  office  in  which  the  same  shall  be  insured  shall 
elect  to  pay  the  sum  insured  instead  of  causing 
the  buildings  to  be  reinstated  at  the  expepse  of 
the  office,  the  sum  so  paid  shall  be  {)aid  to  the 
governors,  and  dealt  with  in  the  same  manner  as 
moneys  standing  to  the  credit  of  a  dilapidation 
account. 

Sect.  57.—  Destruction  of  Buildings  not  Insured, 
Cost  of  restoring  to  be  Paid  by  Incumbent,  and  to 
be  Recoverable  by  Sequestration, — If,  when  any 
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building  belonging  to  a  benefice  shall  be  destroyed 
or  damaged  by  fire,  such  building  shall  not  be 
insured  against  loss  or  damage  by  fire  for  an 
amount  sufficient  to  reinstate  and  make  good  the 
same,  the  surveyor  shall  give  to  the  bishop  a  certi- 
filcate  in  writing  (in  triplicate)  signed  by  such 
surveyor,  specifying  the  sum  which,  in  his  opinion, 
shall  be  required  in  addition  to  the  insurance 
money,  if  any,  for  reinstating  the  building  so 
destroyed  or  damaged,  one  of  which  triplicates  the 
bishop  shall  cause  to  be  filed  in  the  bishop's  regis- 
try, another  to  be  sent  to  the  incumbent,  or  seques- 
trator, if  any,  and  another  to  the  governors;  and 
the  incumbent,  or  sequestrator,  if  any,  shall  have 
the  same  opportunity  of  making  objections,  and 
the  bishop  shall  have  the  same  power  of  consult- 
ing another  surveyor,  or  taking  the  opinion  of 
counsel,  as  are  provided  in  the  16th  sect,  with 
reference  to  the  cases  therein  mentioned  ;  and  the 
incumbent  of  the  benefice,  if  the  same  shall  not  be 
under  sequestration,  shall  pay  the  amount  so  spe- 
cified to  the  governors  within  three  months  next 
after  the  date  of  such  certificate,  and  if  such 
amount  shall  not  be  so  paid,  it  shall  be  lawful  for 
the  bishop  at  any  time  after  Uie  end  of  such  three 
months  to  raise  the  same  (or  so  much  thereof  as 
shall  not  be  so  paid)  by  sequestration  of  the  profits 
of  the  benefice,  and  the  amount  so  raised  shall,  in 
like  manner,  be  paid  to  the  governors,  and  the 
moneys  so  paid  shall  be  dealt  with  in  like  manner 
as  moneys  standing  to  the  credit  of  a  dilapida- 
tion account,  and  the  incumbent  shall  cause  the 
building  so  destroyed  or  damaged  to  be  forthwith 
reinstated,  and  the  costs  thereof  shall  be  paid  as 
the  works  progress  out  of  the  amount  so  paid  to 
the  governors  on  certificates  of  a  surveyor  in  the 


362  ECCLESIASTICAL  i>ILAPIDATIONS. 

manner  hereinbefore  specified  in  regard  to  re- 
pairs directed  to  be  executed  by  a  new  incumbent ;  * 
and  if  the  incumbent  shall  refuse  or  neglect  to 
reinstate  such  buildings,  the  same  may,  after  the 
governors  have  received  the  necessary  amount  in 
manner  aforesaid,  be  repaired  and  reinstated  iu 
manner  herein  provided  in  regard  to  repairs  of 
buildings  belonging  to  a  benefice  under  seques- 
tration.f 

In  case  the  benefice  shall  be  under  sequestration, 
the  sum  stated  in  the  certificate  of  the  surveyor 
shall  be  a  charge  upon  the  moneys  from  time  to 
time  received  by  the  sequestrator  in  respect  of  the 
net  profits  or  income  of  the  benefice,  as  mentioned 
in  the  20th  sectj  of  this  Act,  and  the  provisions 
contained  in  the  said  20th  sect,  and  in  the  2l8t 
sect.§  with  respect  to  the  payment  of  the  profits  of 
the  benefice  to  the  governors,  and  the  application 
of  the  money,  shall  apply  to  this  section,  as  if  the 
provisions  therein  had  mutatis  mutandis  been  re- 
peated therein. 

Sect.  28  imposes  a  like  obligation  npon  arch- 
bishops, bishops,  deans,  and  canons  in  respect  of 
their  houses  of  residence.  But  they  cannot  be 
compelled"  to  insure,  for  neither  this  nor  any  other 
section  in  the  Act  applies  to  them. 

The  5  Vict.  sess.  2,  c.  26,  s.  11,  enacts  that 
it  shall  be  lawful  for  the  Ecclesiastical  Commis- 
sioners to  direct  that  houses  of  residence  pur- 
chased, built,  rebuilt,  added  to,  altered,  or  im- 
? roved  under  the  provisions  of  6  &  7  Will.  IV.  c. 
7,  3  &  4  Vict.  c.  113,  or  4  &  5  Vict.  c.  39, 
shall  be  insured  and  kept  insured  by  the  bishop, 
dean,  and  canon  for  the  time  being  in  the  occupa- 

♦  Sect.  44,  p.  402.         t  Sect.  45,  p.  420. 
J  Post  p.  401.  §  Post  p.  425. 
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tion  thereof,  at  his  own  personal  charge  and  ex- 
pense, in  such  public  office  or  offices  of  insurance 
from  loss  or  damage  by  fire,  and  in  such  sum  or 
sums,  as  by  the  Commissioners  may  be  deemed  fit, 
and  that  the  receipt  for  every  premium  for  such 
insurance  shall  be  delivered  to  the  said  Commis- 
sioners within  fourteen  days  after  the  premium 
becomes  due,  and  in  case  of  loss  or  damage  by  fire 
to  any  such  house  so  insured;  and  the  Commission- 
ers are  to  direct  in  what  manner  the  money  received 
under  the  insurance  shall  be  deposited  in  trust,  to 
be  applied  towards  the  rebuilding  or  repairing  and 
the  reinstating  of  such  house,  or  of  any  such  part 
thereof  as  may  have  suffered  loss  or  damage,  and 
in  what  manner  the  same  money,  and  the  interest 
ftnd  accumulations  thereof,  if  any,  shall  be  applied 
to  such  last-mentioned  purposes. 

Sect.  70  enacts,  in  effect,  that  if  an  incumbent  have 
substituted  buildings  for  others  pulled  down  with- 
out authority,  prior  to  the  commencement  of  the 
Act,  such  building  will  not,  if  insured,  be  the  sub- 
ject of  dilapidation. 

Sect.  58. — Eoceiuption  of  Incumhent  from  Lia- 
hility  to  Insure  and  Repair  where  Buildings  let  on 
Lea^e. — The  provisions  contained  in  this  Act  in  re- 
gard to  buildings  standing  on  the  lands  belong- 
ing to  any  benefice  shall  not  be  applicable  to  the 
buildings  (if  any)  belonging  to  the  benefice  which 
shall  be  comprised  in  any  lease*  for  years  or  lives, 
for  the  time  being  subsisting,  so  long  as  such  lease 
shall  be  subsisting,  except  so  far  as  the  lessee  shall 
not,  by  virtue  of  such  lease,  be  liable  to  insure, 
rebuild,  or  repair  such  buildings ;  but  it  shall  be 

*  As  to  granting  leases  of   ecclesiastical  property,  see 
5  &  6  Vict.  cc.  27, 108. 
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lawful  for  the  surveyor  to  inspect  the  buildings 
comprised  in  nny  such  lease. 

Sect  59. —  When  Exemption  claimed,  Lease  or 
Counterpart  to  be  produced, — Every  incumbent 
and  lessee  alleging  that  any  buildings  belonging  to  a 
beneQce  are  exempt  from  the  provisonsof  this  Act, 
shall  produce  to  the  surveyor  for  his  perusal  the 
counterpart  of  the  lease,  or  the  lease  in  respect  of 
which  such  exemption  is  claimed,  unless  such 
counterpart  shall  already  have  been  deposited  in 
the  bishop's  registry,  or  with  the  Ecclesiastical 
Commissioners  for  England. 

Where  Suit  brought  in  the  Lifetime  of  the  In/cum^ 
bent. — In  Sellers  v.  Laurence,  ante  p.  378,  WiUes, 
C.  J.,  says,  that  if  a  suit  in  the  Ecclesiastical  Court 
be  brought  ex  officio  in  the  lifetime  of  the  incum- 
bent, we  are  informed  the  constant  practice  is  to 
ordey  a  fifth  part  of  the  profits  of  the  living  to  be  set 
apart  in  order  to  rebuild  the  house.  See  North  v. 
Barker,  3  Phil.  307 ;  but  see  the  provisions  of  the 
17  Geo.  III.  c.  53,  by  which  an  incumbent  is 
enabled  to  cast  a  portion  of  the  expense  of  exten- 
sive repairs  on  his  predecessor. 

Are  bound  to  do  ivhat  an  outgoing  Tenant 
would. — Chief  Justice  Best,  in  Percival  v.  Cooke, 
2  Car.  &  P.  460,  held  at  Nisi  Prius  that  the  re- 
presentatives of  a  late  incumbent  were  not  bound 
to  do  everything  which  an  incoming  tenant  would 
do.  They  are  bound  to  do  no  more  than  ought  to 
be  performed  by  an  outgoing  tenant.  They  are,  in 
fact,  bound  to  do  no  more  than  restore  what  is 
actually  in  decay,  and  to  make  such  repairs  as  are 
absolutely  necessary  for  the  preservation  of  the 
premises.  The  executors  were  not,  therefore,  bound 
to  paint  the  rectory-house  in  oil,  twice  inside,  and 
outside  three  times,  nor  to  take  off  and  renew  the 
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old  tiling,  lead  the  roof,  nor  to  take  out  the  old 
window-frames,  which  were  in  bad  condition  and 
old-fashioned,  and  replace  them  by  new  ones  of 
modern  style. 

Liabilities  increased. — But  in  the  case  of  Wise 
V.  Metcalfe,  10  B.  &  0.  299,  which  is  considered 
now  a  leading  case  on  this  subject,  the  liabilities 
of  incumbents  have  been  considerably  increased. 
That  was  an  action  on  the  case  by  a  rector  in  pos- 
session against  the  executor  of  the  former  rector, 
to  recover  the  amount  of  dilapidations  of  the  rec- 
tory-house, barns,  stables,  and  out-buildings  thereto 
belonging,  and  the  chancel  of  the  church. 

It  appeared  the  rectory-house  was  built  in  1624, 
of  timber :  the  barns  were  not  so  old.  The  dila- 
pidations were  valued  at  £399  odd,  upon  a  prin- 
ciple invariably  adopted  by  surveyors  in  such  cases, 
VIZ.,  that  the  former  incumbent  ought  to  havQ  left 
the  rectory-house,  buildings,  and  chancel  in  good 
and  substantial  repair,  the  painting,  papering,  and 
whitewashing  being  in  proper  decent  condition  for 
the  immediate  occupation  and  use  of  his  successor ; 
that  such  repairs  were  to  be  ascertained  with  re- 
ference to  the  state  and  character  of  the  buildings 
which  were  to  be  restored,  where  necessary,  accord- 
ing to  their  original  form,  without  addition  or 
iiipdern  improvement. 

If,  however,  the  principle  of  valuation  that  ought 
to  have  been  adopted  should  be  similar  to  that 
between  landlord  and  outgoing  tenant,  then  the 
painting,  papering,  and  whitewashing  ought  not 
to  be  included,  and  the  damages  would  be 
£310. 

But  if  the  former  rector  ought  to  have  left  the 
rectory-house,  &c.,  wind  and  water  tight  only,  or 
80  as  a  tenant  should  who  was  under  no  cove- 
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nant  to  repair,  then  the  damages  would  be  £75 
odd. 

And  the  question  was,  which  of  the  above  prin- 
ciples was  the  correct  one  ;  and  after  consideration, 
the  judgment  of  the  Court  was  delivered  by  Mr 
Justice  Bayly  in  the  following  words : — 

"  This  was  an  action  for  dilapidation  by  suc- 
cessor against  the  executor  of  the  deceased  rector ; 
and  the  question  was,  by  what  rule  the  dilapida- 
tion as  to  the  rectory-house,  buildings,  and  chancel 
were  to  be  estimated.  Three  rules  were  proposed 
for  our  consideration :  First,  that  the  predecessor 
ought  to  have  left  the  premises  in  good  and  sub- 
stantial repair,  the  painting,  pai)ering,  and  white- 
washing being  in  proper  and  decent  condition  for 
the  immediate  occupation  and  use  of  his  successor, 
and  that  such  repairs  were  to  be  ascertained  with 
reference  to  the  state  and  character  of  the  build- 
ings^ which  were  to  be  restored  where  necessary, 
according  to  their  original  form,  without  addition 
or  modern  improvement,  and  the  estimate  accord- 
ing to  this  rule  came  to  £399,  18s.  6d. 

**  The  second  rule  proposed  was,  that  they  were 
to  be  left  as  an  outgoing  lay  tenant  ought  to  leave 
his  buildings  where  he  is  under  covenant  to  leiive 
them  in  good  and  suflEicient  repair,  order,  and  con- 
dition ;  and  the  estimate  by  that  rule  was  £310, 
papering,  painting,  and  whitewashing  not  being 
included. 

**  The  third  rule  was,  that  they  were  to  be  left 
wind  and  water  tight  only,  or,  as  the  case  expresses 
it,  in  such  condition  as  an  outgoing  lay  tenant,  not 
obliged  by  covenant  to  do  any  repairs,  ought  to 
leave  them ;  and  by  that  rule  the  estimate  would 
be  £75,  10s. 

*' We  are  not  prepared  to  say  that  any  of  these 
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rules  are  precisely  correct,  though  the  second 
approaches  the  most  nearly  to  that  which  we  con- 
sidered as  the  proper  rule. 

"  The  law  and  custom  of  England,  or,  in  other 
words,  the  common  law,  as  stated  in  some  of  the 
earliest  precedents,  p.  12  &  13  Hen.  VIII.,  Kot. 
126,  C.  B.,  and  others  which  we  have  searched, 
and  in  1  Lutw.  116,  is  as  follows : — *  Omnes  et 
singuli  prebendarii,  rectores,  vicarii,  &c.,  pro  tem- 
pore existentes,  omnes  et  singnlas  domos,  et  edi- 
ticia,  prebendariarum,  rectoriarum,  vicariarum, 
&c.,  refpararare  et  sustenixire,  ac  ea  successoribus 
suis,  reparata  et  sustentata,  dimittere  et  relinquere 
teneantur,  et  si  hujusmodi  prebendarii,  rectores, 
vicarii,  &c.,  hujusmodi  domus  et  edificia,  succes- 
soribus suis,  ut  premittatur,  reparata  et  sustentata, 
non  dimiserint  et  reliquerint,  sed  ea  irreparata  et 
dilapidata  permisserint  eidem  prebendarii,  &c.,  in 
vitis  suis,  vel  eorum  executores,  sive  adminis- 
tratores,  &c.,  post  eorum  mortem  successoribus 
prebendariorum,  &c.,  tantam  pecuniae  summam, 
quantam  pro  reparatione,  aut  necessaria  reedifi- 
catione  hujusmodi  domorum,  et  ediQciorum  ex- 
pendi  ant  solvi  sufficiet  satisfacere,  teneantur/ 
An  averment  in  terms  nearly  similar  has  been 
usually  introduced  into  all  cfeclarations  on  this 
subject. 

"From  this  statement  of  the  common  law,  two 
propositions  may  be  deduced :  first,  that  the  in- 
cumbent is  bound,  not  only  to  repair  the  buildings 
belonging  to  his  benefice,  but  also  to  restore  and 
rebuild  them  if  necessary  ;  secondly,  that  he  is 
bound  only  to  re})air,  and  to. sustain,  and  rebuild 
when  necessary.  Both  these  rules  are  very  reason^ 
able ;  the  first,  because  the  revenues  of  the  bene- 
fices are  given  as  a  provision,  not  for  a  clergyman 


368  ECCLESIASTICAL  DILAPIDATIONS. 

only,  but  also  for  a  suitable  residence  for  that 
clergyman,  and  for  the  maintenance  of  the  chancel; 
and  if  by  natural  decay,  which,  notwithstanding 
continual  repair,  must  at  last  happen,  the  buildings 
perish,  these  revenues  form  the  only  fund  out  of 
which  the  means  of  replacing  them  can  arise.  The 
second  rule  is  equally  consistent  with  reason,  in 
requiring  that  which  is  useful  only,  not  that  which 
is  matter  of  ornament  or  luxury. 

"  It  follows  from  the  first  of  these  propositions, 
that  the  third  mode  of  computation  proposed  in 
the  case  cannot  be  the  right  one,  because  a  tenant, 
not  obliged  by  covenant  to  do  repairs,  is  not  bound 
to  build  or  replace.  The  landlord  is  the  person 
who,  when  the  subject  of  occupation  })erishes,  is  to 
provide  a  new  one  if  he  think  fit.  And  if  the 
second  projwsition  be  right,  a  part  of  the  charges 
contained  in  the  first  mode  of  computation  must 
be  disallowed :  for  papering,  whitewashing,  and 
such  part  of  the  painting  as  is  not  required  to  pre- 
serve wood  from  decay  by  exposure  to  the  external 
air,  are  rather  matters  of  ornament  and  luxury 
than  utility  and  necessity.  The  authorities  which 
have  been  cited  from  the  canon  law  are  in  unison 
with  that  which  we  consider  to  be  the  rule  of  the 
common  law. 

"  The  earliest  provision  on  this  subject  is  the  Pro- 
vincial Constitution  of  Edmund,  Archbishop  of 
Canterbury,  passed  a.d.  1236,  21  Hen.  III.  It  is  in 
the  following  terms : — *  Si  rector  alicujus  ecclesisD 
decedens  domes  ecclesiae  reliquerit  dirutas  vel 
ruinosas ;  de  bonis  ejus  ecclesiasticis  tanta  portio 
deducatur,  quad  sufficiat  ad  reparandum  haec  et  ad 
alios  defectus  ecclesiae  supplendos.'  That  con- 
stitution, therefore,  directs  the  repairing  'domes 
ecclesiaB  dirutas  vel  ruinosas.'      And  Lyndwood's 
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commentary  upon  the  words  '  ad  reparandum '  is, 
'  Scilicet  diruta  vel  ruinosa.  Et  intellige  banc 
reparationem  fieri  debere  secandum  indigentiam  et 
qaalitatem  rei  reparandaB,  ut  scilicet,  impens  sint 
necessariaB  non  voluptuosae/  Tbe  next  autbority 
cited  from  the  canon  law  was  tbe  following  Lega- 
tine  Constitution  of  Othobon,  promulgated  a.d. 
1268,  52  Hen.  III.  :— 

" '  Improbam  quorundam  avaritiam  prosequentes 
qui  cum  de  suis  ecclesiis  et  ecclesiasticis  beneficiis 
molta  bona  suscipiant  domos  ipsarum,  et  caetera 
sedificia  negligunt,  ita  ut  integraea  non  conservent, 
et  diruta  non  restaurent ; '  that  is  the  imputation 
against  tbe  clergy.  The  constitution  then  goes 
on : — '  Statuimus  et  prjecipimus  ut  universi  clerici 
suomm  beneficiorum  domos,  et  csetera  aedificia 
prout  indiguerinty  reficere  studeant  condecenter,  ad 
quod  per  episcopos  suos  vel  arcbidiaconos  solicite 
moneantur.  Cancellos  etiam  ecclesise  per  eos  qui 
ad  hoc  tenentur  refici  faciant,  ut  superius  est  ex- 
pressmn,  arcbiepiscopos  vero  et  episcopos,  et  alios 
inferiores  praelatos,  domos  et  sedificia  sua  sarta 
tecta,  et  in  statu  suo  conservare  et  tenere  sub 
divini  judicii  attestatione  prsecipimus,  ut  ipsi  ea 
refici  faciant  quae  refectione  noverint  indigere/ 

**  The  statute  13  Eliz.  c.  10,  speaks  of  ecclesiastical 
|)ersons  sufiering  their  buildings,  for  want  of  due 
reparation,  partly  to  run  to  ruin  and  decay,  and  in 
some  part  utterly  to  fall  to  the  ground,  which  by 
law  they  are  bound  to  keep  and  maintain  in  repair; 
and  makes  fbe  fraudulent  donee  of  the  goods  of  an 
incumbent  liable  for  such  dilapidation  as  hath 
liappened  by  his  fact  and  default  If  the  incum- 
bent was  bound  by  law  to  keep  and  maintain  the 
dwelling-house  in  repair,  any  breach  of  his  duty  in 
that  respect  would  be  a  default.    The  67  Geo.  III.  c. 

2a 
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99,8. 14,  enacts  that  .a  non-resident  spiritual  person 
shall  keep  the  house  or  residence  in  good  and 
sufficient  repair ;  and  directs  that  if  it  be  out  of 
repair,  and  remain  so,  the  parson  is  to  be  liable  to 
the  penalties  of  non-residence  until  it  is  put  into 
good  and  sufficient  repair  to  the  satisfaction  of  the 
bishop.  There  is  nothing  either  in  the  authorities 
cited  from  the  common  law  or  in  these  Acts  of 
Parliament  to  show  that  the  obligation  of  an  in- 
cumbent to  repair  is  other  than  that  which  I  have 
already  stated  the  common  law  threw  upon  him, 
viz.,  to  sustain,  repair,  and  rebuild  when  necessary. 
Upon  the  whole,  we  are  of  opinion  the  incumbent 
was  bound  to  maintain  the  parsonage,  which  we 
must  assume  upon  this  case  to  have  been  suitable 
in  point  of  size  and  in  other  respects  to  the  bene- 
fice, and  also  the  chancel,  and  to  keep  them  in 
good  and  substantial  repair,  restoring  and  re- 
building when  necessary,  according  to  the  original 
form,  without  addition  or  modern  improvement ; 
and  that  he  was  not  bound  to  supply  or  maintain 
anything  in  the  nature  of  ornament,  to  which 
painting  (unless  necessary  to  preserve  exposed 
timbers  from  decay)  and  whitewashing  and  paper- 
ing belong  ;  and  the  damages  in  this  case  should 
be  estimated  upon  that  footing.  It  will  be  found 
that  this  rule  will  correspond  nearly  with  the 
second  mode  of  computation,  and  probably  will 
be  the  same,  if  the  terms  *  order  and  condition'  are 
meant,  as  they  most  likely  are,  not  to  include 
matter  of  ornament  or  luxury." 

It  was  afterwards  referred  to  the  Master  to  cal- 
culate the  damages  upon  this  principle,  and  to  re- 
port for  what  the  judgment  should  be  entered  up ; 
and  he  directed  it  to  be  for  £369, 18s.  6d.,  and  for 
that  sum  there  was  judgment  for  the  plaintiff. 
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The  duty  of  a  present  and  the  right  of  a  succeed- 
ing incumbent  as  such  are  correlative.  Martin  v. 
Koe,  7  E.  &  B.  244,  per  Lord  CampbeU,  C.  J. 

Exchange  of  Livings. — Two  clergymen  being 
possessed  of  livings,  agreed  to  exchange  them  with 
consent  of  their  respective  patrons.  The  livings 
were  resigned  into  the  hands  of  the  bishop,  and 
each  party  was  inducted  into  the  living  of  the 
other,  no  agreement  having  been  come  to  upon  the 
subject  of  dilapidations;  but  it  was  found  that 
neither  party  at  the  time  contemplated  any  claim 
for  them.  Held,  in  an  action  by  one  of  the  incum- 
bents against  the  other  as  his  successor,  for  dilapi- 
dations, that  the  plaintiff  was  entitled  to  recover. 
Downes  v.  Craig,  9  M.  A  W.  166. 

In  an  action  by  an  incoming  against  an  outgoing 
incumbent  for  dilapidations,  the  defendant  pleaded 
an  exchange  of  benefices  between  the  plaintiff  and 
himself  *'  in  their  then  state  and  condition,  with  an 
agreement  on  the  plaintiff's  part  not  to  call  on  the 
defendant  to  pay  for  the  dilapidations  in  the  declar- 
ation mentioned."  Held,  alffirming  the  judgment  of 
the  C.  B.,  that  the  plea  was  good,  as  it  did  not 
necessarily  show  a  simoniacal  contract.  Goldham 
V,  Edwards,  4  W.  R  550;  18  C.  B.  389  ;  25  L.  J. 
223;  16  C.  B.  437;  24  L.J.  C.P.  189. 

Resignation  or  Exchange  of  Livings. — The  duty 
attaches  also  on  the  resignation  or  exchange  of 
livings.     Eadcliffe  v.  D'Oyley,  2  T.  E.  630. 

By  the  Incumbents'  Eesignation  Act,  1871,  34 
&  35  Vict.  c.  44,  s.  12,  it  is  provided  that  when  a 
benefice  becomes  vacant  by  the  resignation  of  the 
incumbent,  and  a  pension  is  assigned  out  of  the 
revenues  to  the  retiring  clerk,  the  new  incumbent 
has  the  same  right  and  claim  in  respect  of  dilapida- 
tions as  if  the  benefice  had  been  vacated  by  death. 
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Fences. — There  is  no  doubt,  said  the  Court,  that 
as  to  the  fences  of  the  ancient  glebe,  the  executors 
of  a  vicar  are  liable  to  his  successor  for  dilapida- 
tions ;  that  appears  from  Lyndwood,  254;  Bird  v. 
Belph,  2  Ad.  &  E.  773,  4  N.  &  M.  878 ;  Gib.  Co. 
1st  ed.,  p.  752. 

Under  an  Inclosure  Act  lands  were  fenced  in,  and 
allotted  to  the  vicar  and  his  successor  in  lieu  of 
tithes.  The  vicar  died,  leaving  the  fences  out  of 
repair.  Held,  that  his  executors  were  liable  to  be 
sued  by  the  succeeding  vicar  for  dilapidations,  for 
by  the  allotment  they  became  part  of  the  endow- 
ment of  the  edifice.    Bird  v.  Kelph,  supra. 

Hedges, — It  is  said  that,  although  in  the  stat. 
13  Eliz.  c.  10,  which  was  an  Act  passed  to  prevent 
fraudulent  deeds  made  by  spiritual  persons  to  de- 
feat their  successoi*s  of  their  remedy  for  dilapida- 
tions, nothing  is  referred  to  as  dilapidations  but 
decayed  and  ruinous  buildings,  yet  it  is  certain  that, 
under  that  name,  are  comprehended  fences  and 
hedges  in  the  like  condition.  Bogers,  Eccl.  Law, 
"  Dilapidations,"  309. 

In  Gibson's  Codex,  1498,  on  a  commission  to 
inquire  into  the  dilapidations  of  a  bishop,  amongst 
the  effects  enumerated  we  find  walls  and  inclosures. 

Gates  upon  the  glebe  lands  or  farms  are  also 
subject  to  repair.  Spring  v,  Mumby,  4  M.  &  Sel.  187. 
It  should  seem  that  the  incumbent  has  a  right  to 
fell  timber  for  the  repairs  of  the  glebe  lands.  See 
Strachy  u  Frances,  2  A  <&  B.  217,  ante  p.  338. 

Exception, — But  the  Court  said  it  does  not,  how- 
ever, necessarily  follow  that  if  a  vicarage  be  en- 
dowed with  new  land,  or,  as  in  this  case,  with  an 
allotment  of  common,  that  the  vicar  should  be 
bound  to  repair  the  fences  to  it ;  because,  if  it  came 
to  the  vicar  without  any  fences,  the  vicar,  in  most 
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cases,  at  least,  would  not,  unless  he  put  up  fences 
himself,  be  bound  to  fence  it  so  as  to  subject  his 
executors  to  an  action  for  dilapidations.  Bird  v. 
Relph,  supra;  20  &  21  Vict.  c.  31,  s.  1. 

Wood  and  Timber. — And  it  hath  been  particu- 
larly adjudged  concerning  wood  and  timber,  that 
the  felling  them  by  any  incumbent,  otherwise  than 
for  repairs  or  for  fuel,  is  dilapidation.  Rogers, 
Eccl.  Law,  supra ;  Gibs.  Codex,  791 ;  Knowle  v. 
Harvey,  3  Bulst.  158 ;  1  Rol.  R  335 ;  see  R  v. 
Zakar,  3  Bulst.  91  ;  Reform.  Leg.  Eccl.  fol.  39  ; 
Herring  v,  St  Paul's  (Dean  and  Chapter  of),  3 
Swanst.  482  ;  see  Ross  v,  Adcock,  3  L.  R.  C.  P.  668. 
A  bishop  has  no  power  to  make  a  lease  without 
impeachment  of  waste ;  and  therefore,  under  such 
a  lease,  the  lessee  cannot  take  timber.  Winchester 
(Bishop  of)  V.  Wolgar,  3  Swanst.  493 ;  see  Jeffer- 
son V.  Durham  (Bishop  of),  1  Bos.  &  Pul.  128,  per 
C.  J.  Eyre,  The  woods  are  called  the  dower  of  the 
church.  Anon.  2  Bulst.  279 ;  see  Liford's  case, 
ante  p.  36. 

Digging  and  carrying  away  Oravel^  Earth,  <S;c. 
— Ross  V.  Adcock  was  an  action  brought  against  the 
personal  representative  of  a  deceased  rector  for 
dilapidations  by  himself  and  his  predecessors.  The 
declaration  alleged  that  before  Adcock's  death 
large  quantities  of  gravel,  earth,  and  soil  of  the  glebe 
land  had  been  wrongfully  dug  and  carried  away, 
and  remained  unrestored  at  his  death;  that  the 
pits  and  holes  had  been  then  dug,  and  the  soil 
removed ;  that  wilful  waste  had  been  committed ; 
and  that  the  glebe  lands  at  his  death  were,  and 
still  remained,  out  of  repair,  dilapidated,  and 
wasted.  The  plea  denied  that  the  glebe  lands 
were  wasted,  &c.,  as  alleged.  It  appeared  that  in 
1793  a  local  Inclosure  Act  was  ^lassed.    By  the 
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Inclosure  Award,  made  in  1795,  a  gravel-pit,  situ- 
ate on  the  glebe  or  adjoining  thereto,  was  duly 
set  out  for  the  use  of  the  parish.  After  the  award 
the  surveyors  had  for  some  years  exceeded  the 
limits  of  the  pit  by  digging  on  the  glebe.  Of  these 
trespasses,  Mr  Adcock,  the  deceased  incumbent, 
had  no  notice,  and  was  entirely  ignorant  of  them. 
Part  of  them  had  been  committed  in  his  lifetime, 
viz.,  from  December  1849  to  1863,  but  the  greater 
part  duiing  the  incumbency  of  his  four  predecessorR. 
Verdict  for  plaintiffs  for  £160;  finding  £60  as  the 
damage  done  in  the  lifetime  of  the  last  incumbent, 
and  £100  in  that  of  his  four  predecessors.  The 
contention  was,  whether  upon  this  verdict  the 
defendant  was  liable.  Byles,  J.,  in  delivering  the 
judgment  of  the  Court,  said  :  **  Two  questions  arise 
— Ist,  Whether  defendant,  administrator  of  Mr  Ad- 
cock, the  last  incumbent,  be  liable  in  this  action 
for  the  gravel  dug  in  Mr  Adcock*s  own  time  ? 
and  2dly,  Whether  he  is  liable  for  gravel  dug 
in  his  predecessors*  time  immediate  or  remote  ? 

**  In  considering  these  questions  it  must  be 
borne  in  mind  that  the  inquiry  is  not  whether  a 
rector  can  lawfully  commit  and  suffer  such  waste 
as  is  here  charged  and  proved,  but  x)nly  whether 
this  action  lies  for  that  waste  at  the  suit  of  his 
successor  against  the  personal  representative  of  the 
deceased.  An  ecclesiastical  corporation  aggregate, 
like  a  dean  and  chapter,  might,  it  is  said  at  the  com- 
mon law,  until  restrained  by  statute,  have  committed 
waste.  But  it  is  plain  that  an  ecclesiastical  cor- 
poration sole,  having  perpetual  succession,  like  a 
rector  or  vicar,  cannot  at  common  law  commit 
waste.  He  would  be  liable  to  a  suit  in  the  Eccle- 
siastical Court,  and  he  might,  according  to  Lord 
Coke,  be  liable  to  a  prohibition  from  a  superior 
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court  at  law  (see  the  authorities  in  Jefferson  v. 
Bishop  of  Durham,  1  B.  &  P.  105,  where,  however, 
this  Court  refused  to  issue  a  prohibition),  or  he 
might  be  restrained  by  an  injunction  in  equity,  or 
punished  in  the  Ecclesiastical  Court  by  deprivation. 
But  whether  his  executors  would  be  liable  to  his 
successor  in  this  form  of  action  for  such  an  injury 
as  this,  which  does  not  affect  houses  or  buildings, 
or  the  chancel  of  the  church,  or  walls,  or  fences^ 
and  is  an  injury  which  cannot  be  made  good  by 
an  expenditure  of  the  succeeding  incumbent,  is  a 
very  different  question. 

"  Serious  and  singular  consequences  might  follow 
if  the  remedy  were  extended  beyond  the  ancient 
limits  of  non-repair  to  buildings  and  fences,  and 
the  executors  of  the  deceased  incumbent  were  made 
liable  for  any  species  of  voluntary  and  permissive 
waste  permitted  or  suffered  by  their  testator  or  his 
predecessor.  We  may  suppose  the  case  of  a  pre- 
bendary or  rector  in  a  rich  mining  district  like 
Durham  or  Cornwall.  On  his  decease  his  execu- 
tors, if  the  remedy  were  extended  to  all  sorts  of 
waste,  would  be  liable  not  only  for  coals  or  copper 
raised  in  his  own  time  without  his  permission  or 
knowledge,  from  mines  extending  (without  his 
knowledge)  under  the  glebe,  but  they  would  also 
be  liable  for  the  coals  or  copper  so  abstracted  by 
or  from  any  number  of  his  predecessors.  The 
Statutes  of  Limitation  would  afford  imperfect  pro- 
tection where  there  is  a  change  and  succession  of 
incumbents,  because  the  neglect  of  a  prior  incum- 
bent to  sue  his  predecessor  is  no  answer  in  the  case 
of  permissive  and  continuing  waste.  Moreover,  in 
cases  where  the  complaint  is  the  digging  of  min- 
erals, the  application  of  the  damages  to  the  repair 
of  the  injury  inflicted  or  permitted  is  impossible. 
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''From  this  impossibility  flows  another  conse- 
quence, the  measure  of  damage  is  wanting ;  that 
measure  is,  as  we  shall  presently  see,  the  cost  of 
effecting  the  repairs.  But  in  the  cases  just  men- 
tioned, and  in  the  case  now  before  us,  repair  or 
restitution  being  impossible,  no  measure  of  damages 
seems  to  be  left  but  the  value  of  the  coals,  or 
copper,  or  ground.  Can  that  value  be  the  proper 
measure  of  damages  inflicted  on  the  successor? 
Is  the  successor  to  capitalise  and  appropriate  to 
his  own  use  a  value  of  which,  upon  his  own  hypo- 
thesis, he  would  not  have  enjoyed  even  the  usu- 
fruct? Again,  if  the  mines  were  0|>en  when  his 
predecessor  abstracted  a  portion  of  the  minerals, 
and  the  bulk  remain,  then  if  that  working  were' 
lawful,  he  can  do  the  same,  and  no  action  lies  ;  but 
if  that  working  were  unlawful,  then  it  is  no 
injury  to  him,  for  the  successor  could  not  have 
worked  the  mines  even  if  that  previous  working 
had  not  taken  place.  Indeed,  if  the  predecessor 
had  opened  the  mines  for  the  first  time,  that, 
according  to  Lord  Hardwicke  in  Knight  v.  Mosley, 
1  Ambl.  175,  might  have  been  a  benefit  to  the 
successor,  for  the  mines  being  already  opened,  the 
successor  might  have  worked  mines  which  he 
could  not  otherwise  have  worked  at  all. 

"  To  avoid  such  consequences  as  these,  we  ought 
to  inquire  very  carefully  into  the  origin  and  extent 
of  the  liability  of  the  executors  of  a  deceased  incum- 
bent The  reason  and  extent  of  their  liability  must 
be  sought  in  the  historical  sources  from  which  that 
liability  originally  proceeded. 

'^  The  earliest  provision  on  this  subject  with  which 
we  are  acquainted  is  to  be  found  in  the  Provincial 
Constitution  of  Edmund,  Archbishop  of  Canterbury, 
21  Hen.  Ill,  in  the  year  1238:  'Si  rector  alicujus 
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eccleslse  decedens  domos  ecclesisB  reliqueritdirutas 
vel  ruinosas  de  bonus  ejus  ecclesiasticis  tanta 
portio  deducatur  quae  su£Sciat  ad  reparandum 
haec  et  ad  alios  defectus  ecclesiad  supplendos.' — 
Lyndwood,  lib.  iii.  tit.  27,  p.  250.  Cardinal 
Othobon,  then  legate  of  the  Holy  See  in  Eng- 
land (and  afterwards  Pope  Adrian  V.),  appears 
to  have  convened  an  Anglican  Council,  which 
assembled  in  St  Paul's  Cathedral  in  London,  April 
1269  (52  Hen.  III.)  At  this  council  were  pre- 
sent the  Archbishops  of  Canterbury  and  York,  the 
bishops,  abbots,  priors,  archdeacons,  and  other 
ecclesiastical  dignitaries  (Lyndwood,  Constitutiones 
LegatinsB,  p.  112).  One  of  the  constitutions  or 
statutes  of  this  assembly  relates  to  ecclesiastical 
buildings,  and  is  thus  headed  (p.  112),  *  De  domibus 
ecclesiarum  reficiendis.'  It  is  preceded  by  a  sum- 
mary, which  commences  in  these  words,  *  Domus 
et  aadificiad  beneficiorum  ^  beneficiatis  eorum  ex- 
pensis  reparentur.'  The  constitution  itself  begins 
by  reciting  the  mischief  and  censuring  the  avarice 
of  those  who,  though  they  receive  the  profits  of 
their  benefices,  neglect  the  repair  of  the  houses 
and  other  buildings  thereon,  and  then  proceeds  to 
enact  as  follows  :  '  Statuimus  et  praecipimus  ut  uni- 
versi  clerici  suorum  beneficiorum  domos  et  csBtera 
asdificia  prout  indiguerint  reficere  studeant  con- 
decenter  ad  quod  per  episcopos  suDs  vel  archidia- 
oonos  solicite  moneantur.  Si  quis  vero  post 
episcopi  vel  archidiaconi  monitionem  per  duos 
menses  id  facere  cessaverit,  extunc  episcopus 
istius  clerici  sumptibus  id  fieri  faciat  diligenter  de 
fructibus  ipsius  ecclesisB  et  beneficii  praasentis 
anctoritatis  statuti  tantum  accipi  faciens  quantum 
ad  refectionem  hujusmodi  sufficiat  peragendam/ 
*'  It  is  plain  from  these  ancient  authorities  that 


378  ECCLESIASTICAL  DILAPIDATIONS. 

the  mischief  to  be  remedied  was  the  dilapidation 
of  houses  and  buildings,  and  the  remedy  was  the 
enforced  expenditures  by  the  offending  incumbent, 
if  still  living,  of  so  much  as  would  put  the  build- 
ings into  repair. 

"  Hence  arose  the  action  at  law  against  the  pre- 
ceding incumbent,  if  he  had  vacated  the  benefice 
by  promotion  or  otherwise,  and  were  still  living. 

"  At  one  time,  in  conformity  with  the  principles 
of  the  common  law,  it  seems  to  have  been  con- 
sidered that  such  an  action  as  the  present  would 
not  lie  against  the  executor  of  a  deceased  incum- 
bent : — *  Et  al  common  ley  ceo  ne  fuit  q*un  action 
personel  quel  per  le  mort  d'un  person  est  Pale  a  touts 
jours.* — Year- Book,  2  Hen.  IV.  fo.  3,  pi.  7.  Prece- 
dents, however,  of  this  form  of  action,  more  than 
three  centuries  old,  exist.  Slill  it  has  been  often 
called  an  anomalous  action,  and  such  it  undoubt- 
edly is ;  for  it  makes  executors  liable  for  a  tort  of 
their  testator,  which  at  common  law  could  not  be,  and 
liable,  moreover,  to  a  person  to  whom  the  testator 
was  not  liable  in  his  lifetime ;  see  1  Wm.  Saund. 
216  6,  n.  (a),  observing  on  a  dictum  of  Willes, 
C.  J.,  in  Sellers  r.  Lawrence,  Willes,  421,  attempt- 
ing to  account  for  this  action.  We  cannot,  there- 
fore, safely  decide  on  general  principles  when  this 
action  lies,  or  does  not  lie,  but  must  be  guided  by 
the  precedents,  as  well  as  by  the  particular  mis- 
chief, to  which  we  have  already  adverted,  and  to 
remedy  which  alone  this  form  of  action  was  intro- 
duced. 

"  The  earliest  precedents  with  which  we  are  ac- 
quainted are  to  be  found  in  this  Court,  one  of  them 
as  early  as  18  Hen.  VII.,  another  15  Hen.  VIII., 
roll,  306.  The  translation  of  the  latter  is  to  be 
found  in  Heme's  '  Pleader,' 136,  published  at  the 
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time  of  the  Commonwealth,  1657.  The  law  and 
custom  of  the  realm  binding  on  the  incumbents  is 
there  stated  to  be  an  obligation  to  repair  all  and  sin- 
gular the  houses  and  buildings ;  and  if  they  do  not, 
then  their  executors  to  satisfy  all  such  sums  of 
money  as,  by  the  successor,  shall  be  expended  or 
paid  for  the  necessary  repair  or  rebuilding. 

"  The  precedents  from  which  the  more  modern 
English  precedents  are  taken  and  translated  are 
the  forms  of  the  declaration  in  two  cases  in  1  Lut- 
wyche,  115,  116,  in  which  latter  the  custom  is 
thus  stated: — 'Secundum  legem  et  consuetudi- 
nem  AnglisB  rectores  et  vicar ii  omnes  et  singulas 
domos  et  aedificia  reparare  et  sustentare  ac  ea  sue- 
cessoribus  suis  reparata  et  sustentata  demittere  et 
reliuquere  teneantur  ;'  and  the  extent  of  the  obli- 
gation is  laid  thus — to  pay,  *  tanquam  pecuniae 
summaiti  quantam  pro  reparatione  aut  necessaria 
re-edificatione  hnjusmodi  domorum  et  aedifici- 
ornm  expendi  aut  solvi  sufficiet.' 

"  These  precedents  have  been  justly  regarded  as 
declaring  the  law.  They  have  been  used  to  show 
against  whom  an  action  lies,  e.g.y  that  it  lies  at 
the  suit  of  the  successor  against  the  executors  of  a 
deceased  prebendary  (Eadcliffe  v.  D'Oyley,  2  T.  E. 
630);  and  they  are  not  less  useful  to  show  for  what 
sort  of  waste  the  actijon  lies,  *  domos  et  aedificiae,'  <fec. ; 
and  this  they  do  doubly,  by  specifying  not  only 
that  the  dilapidations  are  the  dilapidations  of 
buildings  or  erections  which  can  be  repaired,  but 
further,  by  stating  how  the  damages  are  to  be 
measured,  viz.,  by  the  cost  of  repairs,  and  how 
they  are  to  be  applied,  viz.,  in  the  actual  repair  of 
the  ruinous  and  dilapidated  buildings. 

"  We  are  not  aware  of  any  ancient  precedent  or 
decision  extending  the  liability  of  the  executors  of 
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a  deceased  incumbent  to  any  species  of  waste 
beyond  dilapidations  of  tbe  bouse,  the  chancel,  or 
other  buildings  or  fences  of  the  benefice ;  and  in 
modern  times  it  has  been  heldby  the  Court  of  Queen's 
Bench,  in  Bird  v,  Eelph,  4  B.  &  Ad.  826,  that  the 
action  will  not  lie  for  mismanagement  or  misculti- 
vation  of  the  ecclesiastical  property  of  the  deceased 
incumbent,  and  this  decision  was  confirmed  in  the 
judgment  of  the  same  Court  in  Huntly  v.  Bussell, 
13  Q.  B.  572,  690 ;  18  L.  J.  Q.  B.  239. 

"  Some  authorities,  nevertheless,  have  been  relied 
on  in  support  of  the  present  action.  The  Bishop  of 
Salisbury's  case,  Godb.  259,  has  been  cited  to  show 
that  this  action  lies  for  cutting  timber.  But  that  case 
refers  to  the  jurisdiction  of  the  Ecclesiastical  Court, 
and  shows  that  the  ofiender  may  be  punished 
there,  even  to  the  extent  of  deprivation ;  and 
though  the  reporter  adds  that  the  offender  may  be 
punished  at  common  law,  yet  the  authority  cited, 
Year-Book,  2  Hen.  IV.  fo.  3,  so  far  from  proving 
the  position,  shows  that  at  that  time  this  action  did 
not  lie  at  all  after  the  death  of  the  incumbent. 
Degge's  *  Parson's  Counsellor,'  c.  8,  was  referred  to, 
but  it  does  not  show  that  an  action  lies  in  a  case 
like  the  present. 

"  A  passage  was  cited  from  Gibson's  Codex  to 
show  that  this  action  may  lie  against  the  executors 
of  a  deceased  incumbent  for  cutting  down  trees. 
But  the  authorities  in  the  margin  do  not  support 
the  position.  Besides,  in  Tyrwhitt's  and  Phillimore's 
editions  of  Burn's  *  Ecclesiastical  Law,'  to  this  pas- 
sage fr6m  Gibson  is  appended  a  note,  referring  to 
Hill's  MSS.,  and  we  collect  from  that  note  that  he 
doubted  the  accuracy  of  Gibson's  statement,  that 
this  action  lay  for  cutting  down  trees.  The 
opinion  of  Bishop  Gibson,  who,  though  an  indefati- 
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gable  compiler,  was  not  a  lawyer  by  education  or 
profession,  weighs  little  against  the  doubt  of  so 
profound  a  lawyer  as  Mr  Serjeant  Hill. 

"  The  case  of  Knight  v,  Mosley,  Amb.  175,  was 
the  case  of  a  bill  by  a  patron  against  an  incumbent  to 
stay  waste  committed  by  digging  stones,  &c.,  on  the 
glebe.  It  IS  no  authority  for  such  an  action  as 
this,  under  such  circumstances  as  the  present,  but 
rather  tends  to  show  that  this  action  for  such  an 
injury  is  unnecessary.  Indeed,  it  should  seem 
from  the  authorities  that  not  only  the  patron,  but 
the  ordinary,  and  in  case  of  need,  the  metropolitan, 
or  even  the  Crown,  may  interpose  as  to  any  kind 
of  waste  to  ecclesiastical  property.  Jefferson  v. 
Bishop  of  Durham,  1  B.  &  P.  116,  131 ;  Wither 
V.  Dean  and  Chapter  of  Winchester,  3  Mer.  421 ; 
Hoskins  v.  Fetherstone,  2  Bro.  C.  C.  552 ;  Duke 
of  St  Albans  v.  Skipwith,  8  Beav.  354 ;  Duke  of 
Marlborough  v.  St  John,  5  De  G.  &  S.  174. 

"  The  case  of  Huntly  v.  Eussell,  13  Q.  B.  672, 
seems,  at  first  sight,  a  decision  in  favour  of  the 
plaintifiL  But  that  case  is  subject  to  many  obser- 
vations. The  second  count  of  the  declaration 
there  (which  is  the  only  one  that  touches  the  ques- 
tion now  before  us)  charged  the  defendant's  testator 
with  excavating  a  gravel-pit,  carrying  away  the 
gravel,  and  not  levelling  or  sloping  down  the  pits 
afterwards.  The  jury  found  the  damages  for  not 
sloping  down  so  much  of  the  land  as  had  been 
excavated  for  private  purposes  to  be  £5.  The  very 
learned  judge  who  triea  the  cause,  Mr  Baron 
Farke,  told  the  jury  (p.  579)  '  that  it  was  ques- 
tionable whether  that  omission  could  be  cliarged 
as  waste  in  the  rector.'  Mr  J.  Pattison,  in  de- 
livering the  judgment  of  the  Court  of  Queen's 
Bench  in  the  same  case,  says  (p.  590),  *  We  do 
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not  mean  to  hold  that  any  action  could  be  main- 
tained in  any  shape  against  the  present  defendants 
for  this  omission ;  such  omission  would  seem  rather 
to  be  in  the  nature  of  a  misfeasance  in  the  man- 
agement and  cultivation  of  the  estate,  for  which 
this  Court  has  already  held,  in  the  case  of  Bird  v. 
Belph,  that  an  action  will  not  lie  against  the 
executors  of  a  deceased  incumbent.'  *  It  is,  how- 
ever,' he  adds,  'unnecessary  to  determine  the 
point  on  the  present  occasion.'  This  part  of  the 
judgment  is  strongly  in  favour  of  the  present  de- 
fendant. But  the  Court  proceed  to  direct  the 
verdict  to  be  entered  for  £5,  as  for  the  value  of  the 
gravel  removed.  The  Court  appear  to  have  over- 
looked the  fact,  that  the  jury  had  given  the  £5 
damages,  not  for  the  value  of  the  gravel,  but  for 
the  not  sloping  down ;  *  and,  as  has  already  been 
observed,  if  the  taking  of  gravel  by  the  preceding 
incumbent  were  unlawful,  then  an  action  at  the 
suit  of  his  successor  could  not,  under  ordinary  cir- 
cumstances, lie  for  so  doing,  because  the  plaintiff 
in  that  action  could  not  have  taken  the  gravel, 
even  if  his  predecessor  had  not  done  so.  Moreover, 
in  Huntly  v.  Eussell,  the  liability  for  gravel  re- 
moved was  fixed  on  the  defendants  by  the  Court, 

♦  The  following  note  is  appended  to  the  report  of  the 
case,  viz.,  13  Q.  B.  178.  It  would  appear,  from  a  compaii- 
son  of  the  head  note,  and  of  the  contemporary  reports,  18 
L.  J.  Q.  B.  239 ;  13  per  837, 13  L.  T.  626,  that  this  is  a  mistake 
of  the  reporter,  and  that  the  jury  really  found  the  £6  as 
the  value  of  the  gravel  removed,  as  stated  in  the  judgment. 
The  case  however,  perhaps,  may  be  reconciled  with  the 
principal  case,  by  observing  that  in  Huntly  v.  Russell,  the 
rule  was  to  enter  the  verdict  pursuant  to  leave  reserved, 
and  not  in  arrest  of  judgment.  The  second  count,  as 
appears  from  the  report  in  the  '*  Law  Journal "  (18  Q.  R 
260),  stated  that,  by  the  law  and  custom  of  England,  the 
respective  rectors,  for  the  time  being,  ought  not  to  com- 
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because  the  lessee  of  the  testator  had  dug  gravel 
and  sold  it/or  the  first  time.  But  the  Court  add, 
as  to  digging  gravel — *  If  the  gravel-pits  in  ques- 
tion had,  before  the  incumbency  of  the  last  incum- 
bent, been  opened,  and  used  for  getting  gravel  for 
sale  generally,  we  should  incline  to  the  opinion  of 
Lord  Hardwicke  in  Knight  v.  Mosley,  that  the  in- 
cumbent had  not  committed  waste  by  continuing 
so  to  use  them.'  In  the  case  now  before  us,  the 
gravel  -  pits  had  been  opened  and  the  gravel 
carried  away  during  four  previous  incumbencies, 
and  used,  as  we  collect,  for  parish  purposes,  but 
not  by  the  incumbents  themselves,  or  even  with 
their  knowledge. 

"  It  is  true  that,  when  this  action  lies,  it  lies  not 
merely  for  voluntary  but  for  permissive  waste  ;  and 
true  also  that  each  incumbent  is  liable  for  the  waste 
of  his  predecessor.  But  there  is  not  only  no  evi- 
dence to  show  knowledge  on  the  part  of  the  last 
incumbent,  or  on  the  part  of  any  one  of  his  prede- 
cessors, or  to  show  any  laches  in  either.  But  we 
collect  that  long  before  the  last  incumbency  it  had 
been  an  open  gravel-pit,  and  therefore  applying  the 
language  of  the  Court  of  Queen's  Bench  in  Huntly 
v.  Kussell  to  this  gravel-pit,  we  doubt  whether 
what  has  been  done,  or  left  undone,  by  the  last  in- 

mit  wilful  waste  or  spoil,  in  the  lands  of  a  glebe  belonging 
to  their  rectories,  and  alleged  that  waste  of  the  glebe  had 
been  committed  by  the  defendant's  testator  while  rector. 
The  only  plea  was  a  plea  of  no  waste.  The  custom,  as 
alleged,  was  therefore  admitted,  and  the  question  whether 
the  custom  of  £ngland  was  not  confined  to  the  dilapida- 
tions to  buildings  could  not  have  been  raised  on  that  rule, 
and  the  Court,  in  making  the  rule  absolute,  to  enter  a  ver- 
dict for  the  plaintiff,  did  not  therefore  in  any  way  decide 
that  any  custom  reallv  existed,  which  would  have  entitled 
him  to  recover  in  such  action. 
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cumbent,  would  by  that  Court,  in  any  form  of  pro- 
ceeding, have  been  held  to  amount  to  waste. 

"We,  however,  for  the  reasons  already  given,  have 
come  to  the  conclusion  that  this  is  not  such  waste 
as  can  be  the  subject  of  this  action. 

''  As  our  opinion  IS  in  favour  of  defendant  on  the 
first  point,  viz.,  that  he  is  not  liable  in  this  action  for 
the  alleged  permissive  waste  of  the  last  incumbent, 
his  intestate,  so  by  the  stronger  reason  we  hold  that 
he  is  not  liable  for  the  like  alleged  waste  in  the 
time  of  the  several  predecessors  of  the  last  incum- 
bent. The  rule,  therefore,  to  enter  the  verdict 
for  the  defendant,  as  to  the  whole  amount,  will  be 
made  absolute." 

Deductions  from  Expenses  of  JSepairs, — Stone 
and  timber  on  the  glebe,  which  may  be  used  for 
repairs,  should  be  allowed  in  reduction  of  a  claim 
for  dilapidation.  Banbury  v.  Hewson,  3  Ex.  558 ; 
18  L.  J.  268.  And  the  personal  representatives 
are  entitled  to  deduct  the  value  of  timber  which 
grew  on  the  glebe  if  it  has  been  used  by  the  suc- 
ceeding incumbent  in  doing  the  repairs.  Fercival 
V,  Cooke,  2  C.  &  P.  460.  And  there  seems  to  be  no 
reason  why  timber  growing  on  the  glebe  should 
not  be  so  used  by  the  successor,  and  an  allowance 
made.     See  Banbury  v.  Hewson,  3  Ex.  558. 

Underwood, — If  it  is  the  custom  of  the  country, 
he  may  cut  down  underwood  for  any  purpose,  but 
if  he  grub  it  up  it  is  waste.  Strachy  v.  Fraticis, 
supra.     Bad  wood  may  also  be  cut  down. — Id, 

As  to  timber  in  churchyards,  see  ante  p.  302, 
and  35  Ed.  I.  st.  2.  The  parson  may  take  the 
lopping  of  the  trees  in  the  churchyard.  Line  v. 
Harris,  1  Lee's  Judgments,  146. 

Grass, — So  he  may  mow  the  grass  in  the  church- 
yard.— Id. 
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Agriculture, — ^Miscultivation  of  glebe  lands  does 
not  fall  witliia  the  meaning  of  dilapidations,  and 
an  action  on  the  case  will  not  lie  in  respect  of  it. 
Bird  V.  Eelph,  2  Ad.  &  E.  773  ;  Huntly  v,  Eussell, 
13  Q.  B.  572, 690  ;  18  L.  J.  Q.  B.  239.  In  Boss  v. 
Adcock  antBy  p.  373,  Byksy  J.,  says,  "  We  are  not 
aware  of  any  ancient  precedent  or  decision  extend- 
ing the  liabilities  of  the  executors  of  a  deceased 
incumbent  to  any  species  of  waste  beyond  dilapida- 
tions of  the  house,  the  chancel,  or  other  buildings 
or  fences  of  the  benefice." 

Digging  Mines, — The  digging  a  coal-mine  in  a 
p^lebe  is  not  waste.  Countess  of  Butland's  case,  1 
Lev.  107 ;  1  Siderf.  152 ;  Knight  v.  Mosley,  1 
Amb.  176 ;  where  Lord  Hardwicke  said,  "  A  par- 
son cannot  open  new  mines,  but  may  work  those 
already  opened."  Cited  in  Boss  v.  Adcock,  3  L. 
R.  C.  P.  655 ;  37  L.  J.  C.  P.  290. 

A  parson,  with  the  consent  of  the  patron  and 
ordinary,*  may  open  mines.  See  Marlborough 
(Duke  of)  V.  St  John,  5  De  G.  &  S.  174 ;  21  L  J. 
Ch.  381.  See  Holden  v.  Weekes,  9  W.  B.  94 ;  30 
L  J.  Ch.  35 ;  IJ.  &  H.  278,  Ch.,  where  V.  C. 
Wood,  adopting  that  opinion,  said  "  that  the 
principle  would  go  a  considerable  way  to  opening 
of  mines,  because,  in  either  one  case  or  the  other, 
it  is  an  alienation  of  the  inheritance.'' 

In  Bentlett  v.  Phillips,  4  Ue  G.  &  J.  414,  it 
was  held  that  no  presumption  could  be  drawn  that 
there  had  formerly  been  a  grant  authorising  the 
vicar  to  open  mines  from  the  following  facts,  viz., 
''  Coals  had  at  different  times  since  1756  been 
taken  from  the  glebe  lands,  with  the  consent  of  the 
vicars  for  the  time  being,  by  persons  working  the 

*  A  patron  is  the  proper  person  to  apply  to  restrain  waste. 
Holden  v,  Weekes,  tupra* 

2b 
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adjoining  collieries,  the  working  being  conducted 
solely  by  underground  passages  from  the  adjoining 
collieries,  without  entering  upon  or  interfering 
with  the  surface  of  the  glebe."  But  it  would 
follow  from  the  case  that  a  prescriptive  right  to 
work  mines  might  be  acquired  in  lands  belpnging 
to  the  Church. 

The  Stat.  32  Hen.  VIII.  c.  28,  enabling  ecclesias- 
tical corporations  to  grant  leases,  and  1  Eliz.  c.  19, 
and  1  Jac.  c.  3,  declaring  all  alienations,  Ac,  by  any 
archbishop  or  bishop  of  any  of  their  possessions 
other  than  for  twenty-one  years,  to  be  void ;  13  Eliz. 
c,  20,  placing  parsons  and  vicars,  &c.,  upon  the  same 
footing  as  archbishops  and  bishops  as  to  alienations, 
&c. ;  and  39  &  40  Geo.  III.  c.  41,  are  silent  as  to 
the  subject  of  waste ;  they  cannot,  it  would  seem, 
be  held,  even  upon  an  equitable  construction  of  the 
Acts,  to  authorise  the  granting  of  leases  of  mines 
and  quarries  not  previously  worked  or  opened, 
and  thus  of  committing  waste. 

By  the  following  Acts,  provisions  have  been 
made  authorising  the  granting  of  leases  of  mines 
on  ecclesiastical  property,  viz.,  5  &  6  Vict.  c.  27  ; 
5  &  6  Vict.  c.  108  (amended  by  21  &  22  Vict.  c. 
671) ;  14  &  15  Vict.  c.  104  ;  24  &  25  Vict  c.  105 ; 
25  &  26  Vict.  c.  52. 

The  power  of  an  incumbent  of  a  living,  and  even 
of  all  ecclesiastical  corporations  sole,  to  grant  leases 
to  open  new  mines  has  recently  been  questioned.  In 
the  Dean  and  Chapter  of  Worcester,  1  Lev.  107,  it 
was  held  that  the  making  of  a  lease  without  im- 
peachment of  waste  by  an  ecclesiastical  body  was 
within  the  equity  of  the  restraining  statutes  of  Eliz. 
In  the  Countess  of  Butland  s  case,  the  reports  of 
which  are  unsatisfactory,  prohibition  was  moved 
for  against  the  opening  of  mines.    The  Court 
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doubted  about  granting  the  prohibition,  becaiisef 
"if  so,  the  mines  could  never  be  opened  at  all." 
It  is  clear,  however,  on  the  authority  of  the  cases 
already  cited,  that  the  incumbent  cannot  open 
mines  without  the  concurrence  of  the  patron  or 
ordinary,  and  that  the  patron  is  the  only  person 
who  can  interfere,  unless,  indeed,  the  ordinary,  in 
case  of  collusion  between  the  patron  and  incumbent. 
Knight  V.  Mosley,  supra,  note.  In  Bentlett  v. 
Phillips,  4  De  G  &  J.  414,  Knight  Bruce,  L.  J., 
said  (the  question  being  whether  any  such  concur- 
rence would  be  presumed  to  have  taken  place  at 
all),  "  The  present  vicar's  claim  is  not  supported  by 
any  grant,  instrument,  or  documentary  evidence 
existing  or  proved  to  have  existed,  nor  has  any 
consent  or  acquiescence  on  the  part  of  the  present 
or  any  former  patron,  or  the  present  or  any  former 
ordinary,  been  shown  ;"  so  that  it  may  be  argued, 
that  if  it  had  been  shown  that  such  document, 
or  consent,  or  acquiescence  had  been  proved,  the 
learned  judge  would  have  been  of  opinion  that  that 
would  have  been  sufficient.  The  Ecclesiastical 
Commissioners  may  grant  leases  to  open  new  mines, 
provided  they  do  not  prejudice  any  power  under 
any  existing  right  or  authority.  Upon  the  whole, 
it  would  seem  that  the  bishop  or  corporation  sole, 
with  proper  consent,  may  grant  leases  to  open  new 
mines  with  the  sanction  of  the  Ecclesiastical  Com- 
missioners. 

Harth. — As  to  the  right  of  parson  to  carry  away 
earth,  see  London  (Bishop  of)  v,  Webb,  1  P. 
Wms.  627.  He  cannot  remove  the  soil  of  the 
churchyard,  Bennet  v.  Banaker,  2  Hag.  Ecc.  25. 

Quarrying  Stone, — Nor  can  an  incumbent 
quarry  stone  except  for  repairs. — Id. 

Taking  Gravel-^A.  gravel-pit  on  the  soil  of  the 
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rectoiy  was  opened,  and  kept  open,  by  order  of 
magistrates  under  the  13  Geo.  III.  c.  78,  s.  29,  and  5 
&  6  Will.  IV.  c.  30,  s.  54,  for  the  repair  of  highways ; 
the  soil  was  not  sloped  down  or  filled  up  according 
to  sect.  31  of  the  former  Act,  or  sect.  65  of  the  latter, 
nor  did  the  incumbent  take  any  step  to  enforce  this 
duty  on  the  surveyors.  The  rector's  lessee  dug  and 
sold  to  private  persons  some  gravel,  while  the  pit 
was  open,  without  sloping  or  filling  up  the  cavities. 
Held,  in  an  action  for  dilapidations  against  the 
executors  of  the  rector,  that  the  making  or  continu- 
ing of  the  pits  for  the  repairs  of  the  highways  was 
not  an  act  of  waste,  and  that  the  defendant  might 
show  under  a  plea  that  no  waste  was  committed 
by  the  rector,  or  in  his  life,  with  his  pennission ; 
that  the  pit  was  opened  and  kept  open  by  order  of 
the  magistrates  and  surveyors ;  that  the  omission 
to  slope  or  fill  up  the  excavations,  or  to  enforce 
this  duty  on  the  surveyors,  did  not  operate  retro- 
spectively, so  as  to  make  the  digging  of  the  soil 
an  act  of  waste  done  or  suffered  by  the  rector, 
and  to  support  issues  on  the  plaintifiTs  part  affirm- 
ing that  the  rector  wasted  the  soil,  and  permitted 
it  to  be  wasted,  by  excavating  without  filling  up. 
Held,  that  the  digging,  and  sale  to  private  parties, 
of  gravel  from  the  pits,  opened  under  the  order  of 
the  magistrates,  and  improperly  kept  open  by  the 
surveyor,  was,  as  far  as  it  went,  equivalent  to  an 
original  opening  by  the  rector,  and  was  a  waste  for 
which  the  executors  were  liable  to  an  action  for 
dilapidations.  Huntly  v,  Russell,  13  Q.  B.  572  ; 
18  L.  J.  239  ;  see  Boss  v,  Adcock.  Any  waste 
by  pulling  up  trees,  opening  mines,  or  digging 
minerals,  is  restrainable  by  proceedings  in  Chan- 
cery, at  the  suit  of  the  patron  or  ordinary.  Supra, 
Holden  v.  Weekes,  30  L.  J.  Ch.  &5 ;  Sowerby  v. 
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Fryer,  38  L.  J.  Ch.  617.  The  action  would  now 
be  brought  under  the  Judicature  Act. 

Hothouses  resting  on  Brickwork. — ^A  rector 
erected  in  the  garden  of  the  rectory,  apart  from  the 
rectory-house,  hothouses  about  70  feet  long,  and 
between  10  and  20  feet  high.  They  consisted  of 
frame  and  glass-work  resting  on  brick  walls  about 
2  feet  high,  and  bedded  in  mortar  on  these  walls. 
Held,  that  he  in  his  lifetime  was,  or  his  executors 
in  a  reasonable  time  after  his  death  were,  entitled 
to  remove  them  without  incurring  any  liability  as 
for  either  dilapidations  or  waste.  Martin  v.  Boe, 
7  E.  &  B.  237 ;  26  L.  J.  129 ;  see  Parsons  v. 
Hind,  14  W.  E.  860. 

Emblements. — As  to  the  right  of  an  incumbent 
to  emblements,  see  that  title,  ante,  pp.  283,  294. 

Formerly  the  obligation  to  repair  was  not 
generally  enforceable  in  the  lifetime  of  the  in- 
cumbent, and  his  successor  could  only  sue  his 
personal  representatives  after  his  death.  Bunbury 
V.  Hewson,  3  Ex.  558. 

As  was  commonly  the  case,  if  the  incumbent 
died  insolvent,  his  successor  was  without  remedy, 
and  he  was  himself  compelled  to  execute  the 
repairs.  If  the  deceased  had  left  sufficient  assets 
to  pay  for  them,  and  the  new  incumbent  re- 
ceived payment  from  his  predecessors  estate, 
the  new  incumbent  did  not  always  appropriate 
it  to  its  proper  object.  To  remedy  tnose  scan- 
dals the  Ecclesiastical  Dilapidations  Act,  34  & 
35  Vict,  a  43,  1871,  was  passed.  This  Act 
has  established  a  new  system,  and  has  made  cer- 
tain alterations  in  the  law  with  a  view  of  remedy- 
ing the  abuses  referred  to.  It  provides  for  the 
appointment  of  surveyors*  to  inspect  benefices,  and 

*  See  Interpretation  Clause,  post,  p.  391. 
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for  the  execution  of  repairs  in  the  manner  specified 
in  their  reports  by  incumbents  in  their  lifetime, 
and  after  their  death  by  their  successors,  and 
for  this  purpose  incumbents  are  empowered  to 
borrow  money  on  the  security  of  their  benefices, 
the  repayment  of  which,  with  interest,  is  provided 
for  by  easy  instalments  running  over  a  number  of 
years  (sect.  17).  It  provides  for  the  application  of 
moneys  to  their  proper  and  legitimate  purposes,  by 
making  it  compulsory  on  incumbents  to  pay  the 
sums  received  for  dilapidations  to  the  credit  of  the 
governors  of  Queen  Anne's  Bounty,  and  protects 
the  incumbent  against  a  further  outlay  in  respect 
of  repairs  for  a  period  of  five  years,  except  in  the  case 
of  wilful  waste  (sect.  47,  p.  430),  by  requiring  the 
registration  of  the  certificate  of  the  surveyor,  which 
becomes  a  public  record,  of  the  due  and  proper 
execution  of  the  repairs.  Henceforth  actions  for 
dilapidations  can  be  brought  only  upon  the  order 
of  the  bishop,  specifying  the  repairs,  and  stating 
the  specific  sum  required  to  do  them  (see  sect. 
53).  Archbishops,  bishops,  and  other  dignitaries 
of  cathedral  and  collegiate  churches,  as  well  as 
incumbents,  were  under  no  obligation  at  common 
law  to  insure  their  houses  against  fire.  Sect.  47,  p. 
430,  imposes  that  liability  on  them  now. 

These  are  the  chief  features  of  alteration  of  the 
law  with  regard  to  Ecclesiastical  Dilapidations  im- 
posed by  the  recent  Act,  the  various  provisions  of 
which  we  shall  here  proceed  to  lay  before  the 
reader. 

Interpretationa  of  Terms, 

Sect.  3. — Benefice. — The  term  "benefice"  in 
this  Act  shall  comprehend  all  rectories  with  cure 
of  souls,  vicarages,  perpetual  curacies,  donatives, 
endowed  public  chapels  and  parochial  chapelries, 
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and  chapelries  or  districts  belonging,  or  reputed 
to  belong,  or  annexed,  or  jeputed  to  be  annexed, 
to  any  church  or  chapel. 

Sect.  3. — Patron, — The  term  "patron"  shall, 
with  reference  to  the  benefice,  mean  the  person  or 
persons,  or  corporation,  who,  in  case  such  benefice 
were  vacant,  would  be  entitled  to  present  thereto  ; 
but  if  the  right  to  present  to  such  benefice  shall 
be  vested  in  different  persons  or  corporations, 
whether  jointly  or  by  way  of  alternate  presenta- 
tions, the  term  *^  patron  "  shall  (unless  the  context 
requires  otherwise)  comprehend  both,  or  all,  such 
different  persons  or  corporations,  in  whom  such 
right  of  joint  or  alternate  presentations  shall,  for 
the  time  being,  be  vested;  and  as  regards  the 
patrons  referred  to  in  sects,  126,  127,  and  128  of 
the  Act  of  1  &  2  Vict.  c.  106,  the  actions  of  or 
towards  such  patrons  required  by  this  Act  shall  be 
performed  in  the  manner  stated  in  such  sects.  126, 
127,  and  128,  as  if  the  said  sections  were  here 
repeated  and  made  applicable  to  the  proceedings 
of  this  Act. 

The  126th  and  128th  sects.,  in  the  definition  of 
"  patron  "  above  referred  to,  relate  to  the  mode  of 
giving  consent  and  exercising  powers  when  the 
Crown  or  DucHy  of  Cornwall  is  patron ;  and  sect. 
127,  when  the  patron  is  a  minor,  idiot,  lunatic,  or 
married  woman. 

Sect.  3. — Surveyor. — The  term  "  surveyor"  shall 
mean  the  official  surveyor  elected  under  this  Act, 
except  where  otherwise  described.* 

Sect  3. — Governors, — "  Governors  "  shall  mean 

♦  There  is  another  class  of  surveyors  who  are  appointed 
nnder  sect.  25  by  the  Ecclesiastical  Commissioners  to  in- 
spect and  examine  the  houses  of  residence  of  archbishops, 
bishops,  deans,  and  canons.    That  Act  provides  that  it 
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the  Governors  of  the  Bounty  of  Queen  Anne  for 
the  augmentation  of  the  maintenance  of  the  poor 
clergy.* 

Sect.  3. — Archdeacon. — The  term  **the  arch- 
deacon" shall  mean  the  archdeacon  of  the  arch- 
deaconry within  which  the  benefice  is  situated,  with 
regard  to  which  the  provisions  of  this  Act  are 
sought  to  be  applied. 

Sect.  3. — Rural  Dean, — The  terra  "rural  dean" 
shall  mean  the  rural  dean  of  the  rural  deanery 
within  which  the  benefice  is  situated,  with  regard 
to  which  the  provisions  of  this  Act  are  sought  to 
be  applied. 

Appointment  of  Surveyors. 

Sect.  8. — Appointment  of  Surveyors  of  DHapi- 
dations — Surveyors  for  each  Diocese. — Within 
three  months  after  the  commencement  of  this  Act, 
a  surveyor  or  surveyors  of  ecclesiastical  dilapida- 
tions shall  be  appointed  to  and  for  each  diocese 
by  the  archdeacons  and  rural  deans,  if  any,  in  such 
diocese,  assembled  at  a  meeting  convened  for  that 

shall  be  lawful  for  any  archbishop  or  bishop,  or  for  the 
holder  of  any  dignity  or  office  in  any  cathedral  or  col- 
legiate church,  to  employ  any  surveyor,  approved  for  the 
purpose  by  the  Ecclesiastical  Commissioners  for  England, 
to  inspect  and  examine  any  house  of  residence,  or  other 
building  appurtenant  thereto,  of  such  archbishop  or 
bishop,  or  belonging  to  any  such  dignity  or  office  which 
he  is  oy  law  or  custom  bound  to  maintain  in  repair  at  his 
own  personal  cost.  There  is  still  another  surveyor  spoken 
of  in  the  Act.  By  sect.  29  of  34  k  35  Vict  c.  43,  in  the 
case  of  a  vacancy,  the  late  incumbent,  his  executors  or 
administrators,  shall  have  right  of  entry  at  reasonable 
hours,  with  his  or  their  surveyor,  upon  the  premises  of 
the  vacated  benefice,  until  such  time  as  the  question  of 
dilapidation  has  been  finally  settled. 
*  2  Anne,  c.  11. 
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purpose,  at  which  the  bishop  of  the  diocese,  or,  in 
his  absence,  the  senior  archdeacon  present,  as  to 
the  date  of  his  appointment  as  archdeacon,  shall 
preside. 

Sect.  9. — Filling  up  Vacancies. — ^On  a  vacancy 
occurring  in  the  office  of  surveyor,  a  fit  person 
shall,  in  like  manner,  be  appointed  within  three 
months  from  the  occurrence  of  such  vacancy. 

This  section  does  not  necessarily  require  that  all 
the  appointments  originally  made  on  the  passing 
of  the  Act  are  to  be  filled  up  when  vacancies  occur. 
The  section  would  appear  to  contemplate  the  per- 
manent staff  of  surveyors  after  it  has  been  decreased 
by  the  reduction  of  the  supernumeraries,  whose 
appointments  the  exigencies  of  the  Act  required 
in  the  first  instance. 

Sect.  10,  par.  2. — Appointment  may  he  General 
or  Limitea— Subject  to  Approval, — Every  such 
appointment  may  be  general,  or  for  a  limited  time, 
and  may  be  for  the  whole  or  part  of  the  diocese, 
as  shall  be  stated  in  the  appointment,^  and  shall 
be  subject  to  the  approval  of  the  bishop  of  the 
diocese. 

Inspection  of  Vacant  Benefices  on  Direction  of 

Bishop, 

Sect.  29. — Inspection  of  Buildings  of  a  Benefice 
on  a  Vacancy — Notice  to  officiating  Clergym^an, — 
Within  three  calendar  months  after  the  avoidance 
of  any  benefice  after  the  commencement  of  this 
Act,t  unless  the  late  incumbent  shall,  under  this 
Act,|  be  free  from  all  liability  to  dilapidations,  the 

♦  It  must  be  stamped,  the  34  &  36  Vict.  c.  97,  1870, 
schedule  title,  "  Admission  as  an  Appointment  to  any  Office 
or  Employment." 

t  l8t  of  August,  1871.  X  Sect.  47. 


394  ECCLESIASTICAL  DILAPIDATIONS. 

bishop  shall  direct  the  surveyor,  who  shall  inspect 
the  buildings  of  such  benefice,  and  report  to  the 
bishop  what  sum  (if  any)  is  required  to  make  good 
the  dilapidation  to  which  the  late  incumbent,  or 
his  estate,  is  liable ;  and  the  late  incumbent,  his 
executors  or  administrators,  shall  have  right  of 
entry,  at  reasonable  hours,  with  his  or  their  sur- 
veyor, upon  the  premises  of  the  vacated  benefice 
until  such  time  as  the  question  of  dilapidations  has 
been  finally  settled. 

Sect.  22. — Proviso  in  case  Archdeacon  or  Patron 
make  complaint  o/ivant  o/Iiepairs, — ^Where  com- 
plaint shall  be  made  by  the  archdeacon  or  the  rural 
dean  or  the  patron  of  the  benefice  as  aforesaid,  if 
the  incumbent  shall,  within  twenty-one  days  after 
notice  of  such  complaint  shall  have  been  given  as 
aforesaid,  inform  the  bishop  in  writing  that  he  in- 
tends forthwith  to  put  his  buildings  in  proper  repair, 
the  bishop  shall  allow  the  incumbent  a  reasonable 
time  to  execute  such  repairs,  and  on  being  satisfied 
that  such  repairs  have  been  fully  executed,  shall  ab- 
stain from  further  proceedings ;  but  the  bishop  may, 
during  the  progress  and  after  the  completion  of  such 
repairs,  direct  the  surveyor  to  inspect  and  report 
upon  such  repairs,  and  if  he  shall  report  that 
further  repairs  are  necessary,  then  the  powers  of 
this  Act  shall  or  may  be  put  in  force,  in  like  man- 
ner as  if  the  incumbent  had  not  given  notice  that 
he  intended  himself  to  do  the  repaire. 

Sect.  58. — Inspection  of  Buildings  comprised  in 
a  Lease. — The  provisions  contained  in  this  Act,  in 
regard  to  buildings  standing  on  the  lands  belong- 
ing to  any  benefice,  shall  not  be  applicable  to  the 
buildings  (if  any)  belonging  to  the  benefice  which 
shall  be  comprised  in  any  lease  for  years  or  lives, 
for  the  time  being  subsisting,  so  long  as  such  lease 
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shall  be  subsisting,  except  so  far  as  the  lessee  shall 
not,  by  virtue  of  such  lease,  be  liable  to  insure,  re- 
build, or  repair  such  buildings ;  but  it  shall  be 
lawful  for  the  surveyor  to  inspect  the  buildings 
comprised  in  any  such  lease. 

Sect.  59. — When  Exemption  claimed.  Lease  or 
Counterpart  to  be  Produced, — Every  incumbent 
or  lessee  alleging  that  any  buildings  belonging  to 
a  benefice  are  exempt  from  the  provision  of  this 
Act  shall  produce  to  the  surveyor  for  his  perusal 
the  counterpart  of  the  lease,  or  the  lease  in  respect 
of  which  such  occupation  is  claimed,  unless  such 
counterpart  shall  already  have  been  deposited  in 
the  Bishop's  Eegistry,  or  with  the  Ecclesiastical 
Commissioners  of  England. 

Sect.  25. — nouses  of  Residence  of  ArchbishopSy 
Bishops,  Deans,  and  Canons  may  require  Inspec- 
tion. — ^At  any  time  after  the  commencement  of 
this  Act  it  shall  be  lawful  for  any  archbishop 
or  bishop,  and  for  the  holder  of  any  dignity  or 
office  in  any  cathedral  or  collegiate  church,  to 
employ  any  surveyor,  approved  for  the  purpose  by 
the  Ecclesiastical  Commissioners  for  England,  to 
inspect  and  examine  any  house  of  residence,  or 
other  building  appurtenant  thereto,  of  such  arch- 
bishop or  bishop,  or  belonging  to  any  such  dignity 
or  office  which  he  is,  by  law  or  custom,  bound  to 
maintain  in  repair  at  his  own  personal  cost. 

Inspection  of  Benefices  which  are  Full, 

Sect.  12. — Inspection  may  be  ordered  at  request 
of  ArclideoAiony  Rural  Dean,  Patron^  or  Incumbent 
— ^It  shall  be  lawful  for  the  bishop,  on  complaint 
in  writing  of  the  archdeacon,  of  the  rural  dean,  or 
of  the  patron  of  a  benefice,  that  the  buildings  of 
the  benefice  are  in  a  state  of  dilapidation,  or  at 
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the  request  of  the  incnmbent,  to  direct  the  sur- 
veyor to  inspect  the  buildings  of  the  benefice,  or 
any  of  them  ;  provided  always  that  a  copy  of  such 
complaint  shall  be  forwarded  by  the  bishop  to  the 
incumbent  or  the  seqiiestrator  (if  any)  one  month 
before  such  inspection  shall  be  ordered. 

Inspection  of  Benefices  under  Sequestration. 

Sect.  13. — As  to  Benefices  under  Sequestration. 
— ^As  regards  a  benefice  under  sequestration  at  the 
time  of  the  commencement  of  this  Act  *  the  bishop 
may  at  any  time  during  such  sequestration,  and  as 
regards  a  benefice  thereafter  put  under  sequestra- 
tion, the  bishop  may  within  six  months  after  such 
sequestration  is  issued,  direct  the  surveyor  to  in- 
spect as  aforesaid,  and  such  inspection  shall  be 
renewed  in  every  fifth  year  while  such  benefice 
shall  be  under  sequestration. 

Sect.  6^.^— Power  of  Surveyor ,  his  Servants  and 
Workmen,  to  enter  and  Inspect  Buildings  at  rea- 
sonable times. — It  shall  be  lawful  for  any  surveyor 
employed  under  this  Act,  his  servants  and  work- 
men, for  the  purposes  of  this  Act,  to  enter  into  the 
buildings  belonging  to  any  benefice,  and  to  inspect 
and  examine  the  same,  and  also  any  works  in  pro- 
gress under  this  Act;  and  in  the  case  of  any 
benefice  under  sequestration,  or  of  any  repairs  to 
be  executed  or  buildings  to  be  reinstated  in  con- 
sequence of  the  refusal  or  neglect  of  the  incumbent, 
for  all  persons  authorised  by  the  surveyor  to  enter 
into  the  buildings  belonging  to  such  benefice,  and 
to  execute  the  works  by  this  Act  authorised  ;  but 
no  inspection  shall  be  made  under  this  Act  ex- 
cept at  reasonable  times  and  within  reasonable 
hours. 

*  1st  August  1871. 


REPORT  OF  SURVEYOR.  397 


Beport  of  Surveyor  as  to  Vacant  Benefices. 

Sect.  30. — Beport  of  Inspection  to  be  sent  to 
Bishop,  new  Incumbent,  and  late  Incumbent  or 
his  Bepresentatives, — The  surveyor  shall  send  a 
copy  of  the  report  to  the  new  incumbent  forthwith 
(or  as  soon  as  he  shall  have  been  instituted  or 
admitted),  and  a  copy  also  to  the  late  incumbent, 
his  executors  or  administrators.*  The  surveyor 
shall  certify  to  the  bishopf  when,  and  to  whom, 
and  in  what  manner  each  copy  was  sent. 

Sect.  69,  p.  422,  authorises  the  sending  of  the 
copies  of  the  report  by  prepaid  letters  through 
the  post,  and  the  surveyor's  certificate  to  the 
bishop  in  the  same  manner. 

Sect.  31. — Contents  of  Beport — The  report 
shall  state  what  works,  if  any,  are  in  the  opinion  of 
the  surveyor  needed,  specifying  the  same  in  detail, 
and  may  state  any  special  circumstances,  and  shall 
state  what  sum  in  the  opinion  of  the  surveyor  will 
be  required  to  make  good  the  dilapidations.  The 
report  will  be  similar  to  that  made  under  sects.  14 
and  15  ;  and  in  making  it,  the  surveyor  will  be 
guided  by  the  principles  established  by  Wise  -v, 
Metcalfe  and  Jenkins  v.  Betham. 

It  differs  in  its  effect  from  that  made  under  sect. 
16,  inasmuch  as  that  is  final  without  any  order  of 
the  bishop  ;  whilst  under  sect.  31  the  bishop  must 
make  an  order  on  the  report,  specifying  the  repairs 
and  the  cost  of  them  before  this  report  will  become 
operative,  even  if  unobjected  to. 

*  Beport  of  surveyor  when  benefice  is  vacant,  see  sect. 

29. 

+  By  post,  sect.  69, 
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Where  Archbishops,  Bishops,  Beans,  and  Canons 
require  Inspection  of  their  Houses  of  Resi- 
dence under  Section  25,  ante  p.  395. 

Sect.  26. — Works  to  he  prescribed, — Enacts  that 
where  in  the  opinion  of  such  surveyor,*  founded  on 
any  such  inspection,  any  works  are  needed  for  put- 
ing  into  a  proper  state  of  repair  the  house  of  resi- 
dence or  other  building  inspected,  he  shall  report  f 
what  works  are  so  needed,  and  at  and  within 
what  time  or  times  such  works,  or  any  particular 
part  or  parts  thereof,  ought  to  be  executed.  The 
report  will  follow  the  principles  laid  down  in  Wise 
V,  Metcalfe  and  Jenkins  v,  Betham. 

Sect.  32. — Objections  to  the  Report — The  new 
incumbent  and  the  late  incumbent,  his  executors  or 
administrators,  may  state  in  writing  to  the  bishop 
objections  to  the  report  on  any  grounds  of  fact  or  law, 
and  in  such  case  the  bishop  may,  if  he  shall  think 
fit,  at  the  expense  of  the  party  objecting,  direct  a 
second  report  to  be  made  by  some  competent  per- 
son, or  take  the  opinion  of  counsel  on  any  question 
of  law. 

Sect.  33. — Time  for  Objecting. — Such  objections 
shall  be  transmitted  to  the  bishop  within  a  month 
after  the  sending  of  the  copy  to  the  party  by  whom 
they  are  made,  but  the  bishop  may  receive  an 
objection  transmitted  at  a  later  period,  if  for  any 
special  reason  he  shall  think  fit  to  do  so.  Sect. 
69  authorises  their  transmission  through  the 
post 

*  See  sect.  25. 

t  Requires  an  ad  va^rem  stamp  duty  as  on  appnusement 
of  valuation  on  works  or  repairs,  and  will  follow  the  rules 
in  Wise  v,  Metcalfe  and  Jenkins  v.  Betham. 
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Itepo7^t  of  Surveyor  where  Benefice  is  Full  or 

wider  Sequestration. 

Sect.  14. — Form  of  Report  and  Service  on  In- 
cumbent. — The  survej^or  shall,  as  soon  as  conveni- 
ently may  be  after  such  direction,  inspect,  and 
within  one  month  after  inspection  send  to  the 
bishop  a  report  of  the  result  of  the  same;  and 
shall  send  a  copy  to  the  incumbent  and  to  the 
sequestrator,  if  any. 

As  to  the  transmission  of  the  report,  see  sect. 
69,  post  p.  422. 

Sect.  15. — Contents  of  Report — Where  the  sur- 
veyor shall  report*  that  any  works  are  needed 
for  putting  into  repair  any  dilapidated  building 
belonging  to  the  benefice,  he  shall  report — 

1.  What  works  are  so  needed,  specifying  the 

same  in  detail,  f 

2.  What  he  estimates  to  be  the  probable  cost 

of  such  works. 

3.  At  or  within  what  time  or  times  such  works, 

respectively,  ought  to  be  executed. 
Sect.  16. — Obf'ections  by  Incumbent  and  refer- 
ence thereon, — The  incumbent  or  the  sequestrator, 
if  any,  may,  within  one  month  after  the  sending  of 
the  said  copy,{  state  in  writing  to  the  bishop 
objections  to  the  report  §  on  any  grounds  of  fact  or 
law,  and  in  such  case  the  bishop  may,  if  he  shall 
think  fit,  at  the  expense  of  the  party  objecting,  direct 

*  The  report  will  require  an  ad  valorem  stamp  duty ;  see 
Stamp  Act,  33  &  34  Yict.  c.  97,  1870,  schedule  Appraise- 
ment or  Valuation. 

t  Otherwise  there  would  be  no  means  of  forming  any 
opinion  as  to  their  necessity,  or  of  the  correctness  of  the 
principles  upon  which  the  report  is  based. 

X  See  sect.  14.  §  Forwarded  by  post,  sect.  69. 
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a  second  report  to  be  made  by  another  surveyor, 
take  the  opinion  of  counsel  upon  any  question  of 
law,  and  the  bishop  shall,  after  due  consideration 
of  the  whole  matter,  p;ive  his  decision  in  writing. 

If  no  Objections,  Beport  final, — If  no  objection 
to  the  report  shall  be  made,  then,  at  the  end  of 
the  period  limited  for  making  objections  thereto, 
the  report  shall  be  final ;  and  if  objections  shall 
have  been  made,  then  the  report,  as  modified  by 
the  bishop's  decision,  shall  be  final.— J6. 

The  report  is  final,  whether  altered  by  the 
bishop  or  not,  or  accepted  by  the  incumbent  or 
sequestrator  without  objection  ;  and  it  is  upon  its 
basis  that  the  repairs  are  to  be  executed  and  the 
costs  paid. 

Objections  may  be  transmitted  by  post.  See 
sect.  69, 

Order  of  Bishop, 

Sect.  34. — The  Bishop  to  make  an  Order, — The 
bishop  shall,  in  uncontested  cases,  as  soon  as  con- 
veniently may  be  after  the  time  for  transmission 
of  objections  has  expired,  and  in  contested  cases 
after  consideration  of  the  whole  matter,  make  an 
order  stating  the  repairs  and  their  cost,  for  which 
the  late  incumbent,  his  executors  or  administrators, 
is  or  are  liable. 

This  order  must  be  in  writing  under  the  bishop's 
hand,  sect.  69.  The  bishop  is  made  the  judge  of 
both  the  facts  and  law ;  upon  the  latter  he  may 
take  the  opinion  of  counsel,  sects.  16,  32 ;  and  after 
hearing  the  objections  his  decision  is  final  and 
conclusive. 

Sect.  35. — Delivery  of  Bishop's  Order, — The 
order  shall  be  signed  by  the  bishop  in  triplicate, 
and  he  shall  send  one  copy  to  the  tiew  incumbent^ an- 
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other  to  the  late  incumbent,  his  executors,  or  admin- 
istrators, and  the  other  to  the  registrar  of  the  diocese 
to  be  filed  in  the  registry,  and  the  registrar  shall 
send  a  copy  thereof  to  the  governors. 

Each  of  the  three  copies  must  be  signed  by  the 
bishop,  and  they  may  be  transmitted  through  the 
post,  sect.  69,  p.  422. 

Sect.  19. — Incumbent  to  execute  Works, — In  case 
of  n  benefice  not  under  sequestration,  it  shall  be 
the  duty  of  the  incumbent  to  execute  the  repairs 
prescribed  in  the  final  report,  in  the  manner,  and 
at  or  within  the  time  or  times  therein  prescribed, 
or  within  such  extended  time  or  times  as  the  bishop 
shall,  by  writing  under  his  hand,  direct. 

Sect.  20. — Sequestrators  to  pay  Dilapidation 
Moneys  to  the  Governors, — In  the  case  of  a  bene- 
fice under  sequestration,  the  sum  stated  in  the 
final  report  as  the  cost  of  the  works  shall  be  a 
charge  upon  the  moneys  from  time  to  time  received 
by  the  sequestrator  in  respect  of  the  net  profits  or 
income  of  the  benefice,  in  priority  of  all  other 
charges,  except  the  stipends  of  the  curate  or 
curates  appointed  to  perform  the  duties  attaching 
to  the  benefice  ;  and  the  sequestrator  shall,  so  long 
as  the  sequestration  shall  remain  in  force,  pay  so 
much  of  such  profits  as  shall  remain  in  his  hands, 
after  payment  of  the  said  stipends,  to  the  gover- 
nors, until  the  whole  of  the  sum  stated  shall  be  paid. 

Under  the  Sequestration  Act,  1871,  34  &  35 
Vict.  c.  45,  the  bishop  is  bound  to  appoint  a  curate. 
See  sect.  1. 

Sect.  42. — Repairs  to  he  executed  within  eighteen 
months. — The  new  incumbent  shall  cause  the  re- 
pairs specified  in  the  order  to  be  executed  within 
eighteen  months  after  the  date  of  the  order,  unless, 
with  the  consent  of  the  patron  and  bishop^  he  shall 

2o 
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decide  upon  rebuilding  the  premises  in  question,  in 
which  case  the  money  standing  to  the  credit  of  the 
dilapidation  account  in  the  books  of  the  governors 
shall  be  applied  towards  the  cost  of  the  new  building. 

Execution  of  Works. 

Sect.  44. — Upon  execution  of  Works,  Money 
to  be  paid  by  Governors  on  receipt  of  Surveyor's 
Certificate, — Where  money  is  standing  to  the 
credit  of  the  dilapidation  account  of  an  incumbent 
required  by  this  Act  to  execute  repairs,  such  re- 
pairs shall  he  paid  for  as  follows  : — that  is  to  say, 
when  and  as  the  surveyor  shall  certify  that  a  spe- 
cified sum  ought  to  be  paid  to  any  person  or  per- 
sons in  respect  of  such  works,  such  certificate  shall, 
when  countersigned  by  the  bishop,  be  delivered  to 
the  governors,  who  shall,  on  receipt  of  such  certi- 
ficate, cause  the  amount  therein  specified  to  be 
paid  to  the  person  or  persons  named  therein  as 
entitled  to  receive  the  same  out  of  the  moneys 
standing  to  the  credit  of  the  said  dilapidation 
account,  and  so  from  time  to  time  until  the  whole  of 
the  repairs  shall  have  been  executed,  or  the  moneys 
standing  to  the  credit  of  the  said  account  shall  have 
been  exhausted ;  and  if  any  further  money  shall 
be  required  for  the  completion  of  such  repairs,  the 
sum  shall  be  paid  by  the  incumbent. 

Sect.  65. — Moneys  standing  to  the  Credit  of  the 
Dilapidation  Account  to  he  Invested — Application 
of  Income — Payment  of  Expenses. — ^AU  moneys 
standing  to  the  credit  of  a  dilapidation  account, 
shall  in  the  meantime,  and  until  such  moneys 
be  required  for  the  purposes  of  this  Act,  be  invested 
by  the  governors  in  the  manner  in  which  they  are 
authorised  to  invest  other  moneys  held  by  them ; 
and  if  any  surplus  shall  remain  of  moneys  standing 
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to  the  credit  of  a  dilapidation  account  after  satisfy- 
ing the  requirements  of  this  Act,  such  surplus 
shall  be  applied  in  discharge  of  any  principal  sum 
owing  on  the  security  of  a  mortgage  made  by 
the  incumbent  under  the  provisions  of  this  Act ; 
and  if  there  shall  be  no  such  sum,  or  if  the  surplus 
be  more  than  sufficient  for  the  discharge  of  such 
sum,  such  surplus  or  further  surplus  shall  be  paid 
to  the  incumbent  or  to  the  sequestrators.  The 
governors  may  retain,  to  meet  the  office  expenses* 
incurred  by  reason  of  this  Act,  a  percentage  of  the 
sums  paid  to  them  under  the  provisions  of  this 
Act,  to  be  regulated  according  to  a  table  or  scale 
to  be  prepared  by  the  governors,  and  to  be  subject 
to  the  approval  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury ;  and  the  governors  may,  with 
the  like  approval,  from  time  to  time  alter,  amend, 
add  to,  or  reduce  such  table  or  scale,  and  every 
such  table  or  scale,  and  every  such  alteration, 
amendment,  addition,  or  reduction  in,  to,  or  of 
the  same,  shall  be  published  in  the  "  London 
Gazette,"  and  shall  be  Itiid  before  Parliament. 

A  select  committee  of  the  Royal  Institute  of  British 
Architects  came  to  the  following  resolution,  and 
which  it  is  understood  has  ever  since  been  acted  on, 
viz.,  "  The  committee  is  of  opinion  that  the  usual 
practice  as  to  ecclesiastical  dilapidations  is  to  con- 
sider that  (independently  of  the  obligation  to  com- 
pensate for  actual  deficiencies)  the  representatives 
of  a  late  incumbent  are  liable  for  the  value  of  repairs 
equivalent  to,  or  consonant  with,  the  extent  of 
those  which,  in  civil  cases,  a  lessee  would  be  called 
upon  to  perform  on  taking  a  lease  for  twenty-one 
years,  under  an  agreement  to  put  the  premises  into 

*  It  is  understood  that  the  governors  make  no  charges. 
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complete  and  substantial  repair  at  the  commence- 
ment of  such  term.  The  committee,  however, 
specially  directs  attention  to  the  case  of  Wise  v. 
Metcalfe.** — ^Report  of  Select  Committee  of  Boyal 
Institute  of  British  Architects.  See  note  to  Jenkins 
V.  Betham,  16  C.  B.  168. 

Unfitness  for  Office  or  Breach  of  Btdy. — la 
Jenkins  v.  Betham,  3  W.  R  283 ;  16  C.  B.  168 ; 
24  L.  J.  0.  P.  94,  the  question  of  negligence  in  a 
surveyor  was  raised.  There  the  dilapidations  of  a 
rectory-house,  which  was  from  100  to  150  years 
old,  were  estimated  by  two  surveyors,  who  were  in 
partnership,  upon  the  basis,  and  to  the  extent 
only,  of  rendering  the  premises  habitable,  and  not 
with  the  view  of  their  being  put  into  good  and 
substantial  repair;  and  they  accordingly  valued 
the  dilapidations  at  only  £18, 10s.  They  were  then 
sued  by  the  incoming  incumbent  for  undervaluing 
the  dilapidations,  whereby  he  was  paid  by  the  re- 
presentatives of  the  deceased  incumbent  a  less 
sum  than  he  was  entitled  to  receive.  Mr  Hunt, 
a  surveyor  of  great  experience  in  valuing  church 
property,  was  called  as  a  witness  for  the  plaintiff. 
He  said  he  was  accustomed  to  value  church  pro- 
perty according  to  the  case  of  Wise  v.  Metcalfe,  a 
case  very  familiar  to  dilapidation  valuers ;  that 
the  broad  principle  is  to  uphold  and  maintain  the 
structure,  taking  no  account  of  decorative  paper- 
ing or  painting,  except  such  as  is  to  preserve 
woodwork  from  decay,  rebuilding  where  rebuild- 
ing is  necessary,  and  these  in  the  old  form  and 
character ;  that  he  had  surveyed  all  the  rectory- 
house  and  premises,  and  that  all  the  roofs  were  bad, 
many  rafters  rotten,  and  the  tiling  decayed  and 
imperfect;  that  he  had  a  ladder  raised,  and  examined 
the  tiling  and  the  ends  of  the  rafters,  and  broke 
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off  the  rotten  parts,  and  also  the  laths,  and  that 
these  defects  were  patent  to  a  surveyor  of  ordinary 
skill  and  care;  and  he  concluded, after  going  through 
the  several  items  of  his  valuation,  by  saying  that 
all  were  necessary  for  the  substantial  repair  accord- 
ing to  the  principles  of  Wise  v.  Metcalfe,  and  found 
the  dilapidations  to  amount  to  £109. 

The  jury,  however,  found  in  favour  of  defendants, 
and  on  an  application  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence, 
the  Court  said ;  "  According  to  the  evidence  it  is 
plain  that  the  defendants  acted  in  the  valuation  as 
if  it  were  the  case  of  outgoing  and  incoming .  tenant 
merely,  and  that  they  knew  of  no  other  rule.  Their 
ignorance  in  this  respect  was  a  breach  of  their 
previous  engagement ;  there  must,  therefore,  be  a 
new  trial,  on  the  ground  that  the  verdict  is  against 
the  evidence."  It  may,  therefore,  be  stated  as  ^ 
proposition  of  law  which  peimits  of  no  doubt,  that 
a  surveyor  of  ecclesiastical  property,  though  not 
bound,  perhaps,  to  possess  a  precise  and  accurate 
knowledge  of  the  law  as  regards  the  valuation  of 
dilapidations  as  between  an  outgoing  and  incom- 
ing incumbent,  yet  is  bound  to  bring  to  the  dis- 
charge of  the  duties  which  he  undertakes  a  know- 
ledge of  the  general  principles  which  belong  to  the 
subject,  and  of  the  distinction  established  between 
valuations  made  in  cases  of  outgoing  and  incoming 
tenant,  and  outgoing  and  incoming  incumbent. 

Sect.  8,  par.  3. — Complaint  against  and  Removal 
for  Neglect  or  Unfitness, — The  bishop  shall  have 
power  to  hear  any  complaint  against  the  surveyor  of 
neglect,  breach  of  duty,  or  unfitness  for  his  office, 
and  to  remove  him  from  his  office,  after  giving 
him  ^n  opportunity  of  showing  cause  to  the  con- 
trary. 
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Notice  of  A  ction. — Official  surveyors  are  entitled 
to  notice  of  action  in  case  of  any  acts  of  misfeasance 
or  nonfeasance,  and  actions  against  them  are  to 
be  brought  within  three  calendar  months  after  the 
acts  complained  of  have  been  done,  sect  68. 

Sect.  66. — Providing  for  Death  or  Removal  of 
Surveyor  during  Repairs. — In  case  of  death,  re- 
moval from  office,  or  resignation  of  a  surveyor  after 
making  an  inspection,  and  before  granting  his 
final  certificate  of  the  completion  of  the  necessary 
repairs,  the  previous  acts  of  such  surveyor  in  regard 
to  such  inspection,  including  his  report,  if  any, 
shall  he  adopted  by  the  surveyor  appointed  to  act 
in  his  place,  who  shall  proceed  in  the  matter  of 
such  inspection,  report,  and  certificates  in  the  same 
manner  as  if  the  inspection  had  originally  been 
made  by  him. 

Action  against  Surveyor, 

Sect.  68. — Limitation  and  Notice  of  Action. — 
No  proceedings  shall  be  commenced  against  any 
surveyor  or  other  person  acting  under  the  authority 
of  this  Act  for  any  alleged  irregularity  or  trespass^ 
or  other  duty  or  thing  done  or  omitted  by  him 
under  this  Act,  unless  notice  in  writing  is  given  by 
the  intended  plaintiff  or  prosecutor  to  the  intended 
defendant,  one  month  at  least  before  the  commence- 
ment  of  the  proceeding ;  nor  unless  the  proceeding 
is  commenced  within  three  months  next  after  the 
act  or  thing  complained  of  is  done  or  omitted ;  or 
in  case  of  the  continuation  of  the  damage,  within 
three  months  next  after  the  doing  of  such  damage 
had  ceased. 

Tender  of  Amends  and  Payment  of  Money  into 
Court. — The  plaintiff  or  prosecutor  shall  not  suc- 
ceed  in  any  such  proceeding  if  tender  of  suffi- 
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cieiit  amends,  including  the  reasonable  costs  of 
plaintiff  or  prosecutor,  is  made  by  the  defendant 
before  tKe  commencement  of  the  proceeding  ;  and 
in  case  no  tender  has  been  made,  the  defendant 
roay>  by  leave  of  the  Court  in  which  the  proceeding 
is  taken,  at  any  time  pay  into  such  Court  such  sum 
of  money  as  he  may  think  fit,  whereupon  such 
proceeding  and  oi'der  shall  be  had  and  made  in 
and  by  the  Court  as  may  be  had  and  made  on  the 
payment  of  money  into  Court  in  an  ordinary  suit. 

The  provisions  of  this  section  extend  to  the  in-, 
cumbent's  surveyor  acting  under  the  powers  con- 
ferred by  sect.  29. 

Sect.  8,  par.  4. — Claim  for  Compensation. — No 
surveyor  appointed  under  the  provisions  of  this 
Act  shall  have  any  claim  to  compensation  in  con- 
sequence of  the  repeal  or  any  alteration  of  this 
Act. 

Sect.  11. — Surveyor  not  to  he  interested  in  Con- 
travels. — It  shall  not  be  lawful  for  the  surveyor  to 
be  beneficially  interested,  directly  or  indirectly,  by 
himself  or  by  any  partner,  or  otherwise,  in  any 
work  or  contract  to  be  executed  or  entered  into  by 
any  person  or  persons  (excepting  any  public  com- 
pany of  which  he  may  happen  to  be  a  member  or 
shareholder,  but  not  manager  or  director)  under 
the  provisions  of  this  Act.  See  Stears  v.  South 
Essex  Gas  Light  Co.,  9  C.  B.  N.  S.  180 ;  30 
L.  J.  C.  P.  49. 

Sect.  45. — Execution  of  Works  if  Benefice  under 
Sequestration^  or  on  Refusal  of  Incumbent — The 
repairs  to  be  executed  in  the  case  of  a  benefice 
nnder  sequestration,  and  the  repairs  to  be  executed 
in  the  case  of  the  refusal  or  neglect  of  the  incum- 
bent to  execute  the  same  (including  rebuilding  or 
repairing  in  case  of  fire),  shall  be  executed  under 
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the  direction  of  the  surveyor,  who  may  employ 
any  builders  or  contractors  to  execute  the  same 
according  to  a  specification  and  a  contract  to  be 
prepared  by  such  surveyor;  and  the  builder  or 
contractor  executing  such  works  shall  be  paid  for 
the  same  as  the  works  proceed,  and  the  surveyor 
shall  from  time  to  time  certify  the  sum  to  which 
the  builder  or  contractor  is  entitled  in  respect 
thereof,  which  certificate  shall,  when  countersigned 
by  the  bishop,  be  delivered  to  the  governors,  who 
shall,  on  receipt  of  the  same,  cause  the  amount 
therein  specified  to  be  paid  to  the  person  or  per- 
sons named  therein  as  entitled  to  receive  the  same 
out  of  the  moneys  standing  to  the  credit  of  the  said 
dilapidation  account,  and  so  from  time  to  time> 
until  the  whole  of  the  repairs  shall  have  been 
executed,  or  the  moneys  standing  to  the  said 
account  shall  have  been  exhausted ;  but  neither  the 
governors,  the  bishop,  nor  the  patron,  shall  incur 
any  liability  at  law  or  in  equity  to  any  builder  or 
contractor,  or  otherwise,  under  or  by  virtue  of  any 
Ruch  specification  or  contract,  further  than  the 
obligation  on  the  part  of  the  governors  to  pay  the 
moneys  standing  to  such  dilapidation  account  in 
manner  aforesaid.  This  section  applies  to  those 
cases  which  are  provided  for  by  sects.  13  and 
29. 

Sect.  10. — Payment  of  Surveyor  hy  fixed  Rate 
ofCJiarges, — The  surveyor  shall  be  paid  according 
to  a  fixed  rate  of  charges,  and  not  by  way  of  salary, 
and  such  charges,  and  also  the  fees  of  the  bishop's 
secretary  and  registrar,  for  work  done  in  pursuance 
of  this  Act,  shall  be  fixed  in  each  diocese  by  the 
bishop,  the  archdeacon,  the  rural  deans,  if  any,  and 
the  chancellor  for  the  time  being  of  such  diocese, 
assembled  at  a  meeting  convened  for  that  purpose, 
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who  may  from  time  to  time,  at  a  meeting  con- 
vened for  that  purpose,  revise  and  alter  such  rate 
of  charges  and  fees ;  but  if  any  such  alteration  of 
surveyor's  charges  be  made  after  the  buildings 
belonging  to  any  such  benefice  shall  have  been 
inspected  pursuant  to  this  Act  by  a  surveyor,  the 
payment  of  such  surveyor  for  such  inspection,  and 
for  all  subsequent  proceedings  after  such  inspec- 
tion, with  reference  thereto,  shall  be  according  to 
the  rate  of  charges  in  force  at  the  time  of  making 
such  inspection.  See  35  &  36  Vict,  c  96,  s.  3, 
Appendix.  As  the  charges  vary  in  each  diocese 
it  would  swell  this  work  too  much  to  insert  them 
here. 

Sect.  48. — Payment  of  Surveyor  for  Inspection 
and  Certificate. — The  charges  of  the  surveyor  for 
his  inspection  and  reports  and  certificates,  made  or 
given  by  him  under  the  provisions  of  this  Act,  and 
also  the  fees  of  the  bishop's  secretary  and  registrar, 
shall,  except  as  otherwise  provided  by  this  Act,  be 
paid  by  the  incumbent  or  by  the  sequestrator,  and 
shall  be  a  debt  due  from  him  or  them  to  the  sur- 
veyor, secretary,  or  registrar,  res]:)ectively,  and  re- 
coverable as  such  in  law  and  equity.*  The  sum, 
if  any,  which  shall  have  been  advanced  by  the 
governors  in  respect  of  surveyor's  charges  shall  be 
paid  by  them  to  the  surveyors. 

Sect.  17. — Incumbent  may  Borrow  from  the 
Goverfwrs, — It  shall  be  lawful  for  the  incumbent 
to  borrow,  and  for  the  governors,  if  they  shall  think 
fit,  upon  his  request,  and  with  the  consent  of  the 
bishop  and  patron,  to  lend  upon  the  security  of 
the  possessions  of  the  benefice — 

1.  The  whole  or  any  part  of  the  sum  stated  in 
the  final  report  as  the  cost  of  the  works. 

•  See  36  &  36  Vict.  c.  96,  ^ost.  Appendix. 
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2.  Such  sum  as  the  governors  shall  think  fit  in 
respect  of  costs  and  repairs. 

Sect.  38. — The  Governors  may  Advance  Money 
to  the  new  Incumbent  on  the  Security  of  the  Bene- 
fice.— It  shall  be  lawful  at  any  time  for  the  new 
incumbent  to  borrow,  and  for  the  governors,  if  they 
shall  think  fit,  upon  his  request,  and  with  the  con- 
sent of  the  bishop  and  patron,  to  lend  upon  the 
sewirity  of  the  possessions  of  the  benefice — 

1.  The  whole  or  any  part  which  the  governors 

shall  not  have  received  from  the  new  in- 
cumbent of  the  sum  stated  in  the  order  as 
the  cost  of  the  repairs  ;  and 

2.  Such  sum  as  the  governors  shall  think  fit  in 

respect  of  cost  and  expenses. 

Sect.  63. — Incumhent  to  furnish  Particulars  of 
the  Value  of  the  Benefice, — Before  the  governors 
shall  lend  any  money  on  the  security  of  the  posses- 
sions of  the  benefice,  under  the  provisions  of  this 
Act,  they  shall  require  the  incumbent  to  furnish 
them  with  a  just  and  particular  account  in  writing, 
signed  by  him,  and  verified  by  his  oath  or  statu- 
tory declaration,  of  the  annual  profits  of  the  living, 
and  shall  procure  the  consent  in  writing  of  the 
bishop  and  patron  under  their  respective  hands, 
or,  if  the  patron  shall  be  a  corporation  aggregate, 
under  the  common  seal  of  such  corporation,  such 
consent  may  be  given  in  the  form  specified  in  that 
behalf  in  the  Acts  contained  in  the  second  sche- 
dule hereto,  or  in  such  other  form  as  the  governors 
may  approve. 

Sect.  64. — Provisions  of  Oilbert  Acts  to  apply 
to  the  Securities. — The  provisions  of  the  Acts  con- 
tained in  the  second  schedule  hereto,  and  of  the 
Acts  referring  to  or  amending  the  same  with  re- 
81>ect  to  the  registration  of  mortgages,  and  to  the 
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proportioniDg  of  payments  in  the  case  of  death  or 
avoidance,  and  to  stamps  and  fees  of  offices,  and 
to  the  priority  of  sequestrations,  shall  apply  to 
securities  made  under  the  authority  of  this  Act, 
as  if  the  said  provisions  had  mutatis  mutandis 
been  repeated  therein. 

The  titles  of  Acts  referred  to  in  this  schedule 
are  as  follows: — 

17  Geo.  III.  c.  63  (1777). — An  Act  to  promote 
the  residence  of  the  parochial  clergy  by  making 
provision  for  the  more  speedy  and  effectual  build- 
ing, rebuilding,  repairing,  or  purchasing  houses,  and 
other  necessary  buildings  and  tenements  for  the 
use  of  their  benefices. 

21  Geo.  III.  c.  66  (1780).— Explaining  and 
amending  the  above  Act. 

7  Geo.  IV.  c.  66  (1826). — An  Act  to  render  more 
effectual  the  several  Acts  now  in  force  to  promote 
the  residence  of  the  parochial  clergy  by  making 
provision  for  purchasing  houses  and  other  neces- 
sary buildings  for  the  use  of  their  benefices. 

1  &  2  Vict.  c.  23  (1838).— An  Act  to  amend 
the  law  for  providing  fit  houses  for  the  beneficed 
clergy. 

28  &  29  Vict.  c.  69  (1865).— An  Act  further  to 
amend  and  render  more  effectual  the  law  for  pro- 
viding fit  residences  for  the  beneficed  clergy,  and 
for  other  purposes. 

Sect.  73. — Saving  Powers  contained  in  Acts  spe- 
cified in  Second  Schedule. — Notwithstanding  any- 
thing contained  in  this  Act,  all  the  powers  and 
authorities  contained  in  Acts  specified  in  the  second 
schedule  hereto,  and  in  any  Act  or  Acts  amending 
or  referring  to  the  same,  shall  be  exercisable,  either 
separately  or  concurrently,  with  the  powers  of  this 
Act. 
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Formerly  the  Governors  of  Queen  Anne's  Bounty 
could  not  lend  money  for  repairs  alone,  but  for 
rebuilding  and  improving  benefices.  But  the  Acts 
above  referred  to  enable  the  governors  to  lend  for 
both  purposes. 

The  borrowing  powers  are  limited  by  28  &  29 
Vict.  c.  69,  s.  1,  to  not  less  than  £100,  nor  more 
than  three  years'  net  income  of  the  benefice.  But 
there  is  no  such  limitation  imposed  in  cases  to 
which  sects.  17  and  38  of  34  &  35  Vict.  c.  43 
apply. 

Sect.  62. — Form  of  Security, — A  security  made 
under  the  provisions  of  this  Act  may  be  in  the 
form  contained  in  the  first  schedule  thereto,  or  in 
such  other  form  as  the  governors  may  approve, 
and  the  certificate  of  the  treasurer  to  the  governors 
oi  any  sum  having  been  placed  to  credit  of  the 
account  mentioned  in  the  certificate,  shall  be  con- 
clusive evidence  of  the  fact  of  the  said  sum  having 
been  so  placed ;  and  the  governors  shall,  as  regards 
the  recovery  of  the  sums  due  upon  the  said 
security,  have  the  same  remedies  against  the  in- 
cumbent and  his  successors,  and  against  the 
property  comprised  in  the  security,  as  if  the  ad- 
vance had  been  made  for  repairing  or  rebuilding 
under  the  provisions  of  the  Acts  contained  in  the 
second  schedule  hereto,  and  the  receipt  of  the 
treasurer  for  the  time  being  to  the  said  governors, 
shall  be  a  discharge  for  all  moneys  paid  to  them  in 
pursuance  of  the  provisions  of  this  Act 

The  following  is  the  form  of  security,  given  in 
the  schedule^  to  the  Act,  when  the  money  is  bor- 
rowed under  sects.  17  or  38 : — 

Form  of  Mortgage, 

Whereas,  this  indenture,  made  the  day 

of  between  A.  B.,  incumbent  of  the 
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benefice  of  in  the  county  of 

and  diocese  of  of  the  one  part, 

and  the  Governors  of  the  Bounty  of  Queen  Anne 
for  the  augmentation  of  the  maintenance  of  the 
poor  clergy,  of  the  other  part.  Whereas,  the  said 
governors,  pursuant  to  the  "  Ecclesiastical  Dilapi- 
dations Act,  1871,''  upon  the  request  of  the  said 

and  with  the  consent 
of  the  bishop  and  patron  (testified  by  their  hav- 
ing signed  [or  sealed]  the  instrument  of  consent 
hereto  annexed),  have  agreed  to  advance  the  sum 
of  pounds  upon  security  of  the  said  bene- 

fice :  Now  this  indenture  witnesseth  that  the  said 

in  consideration  of  the  sum 
of  pounds  haviug  been  carried  in  the  books 

of  the  said  governors  to  the  credit  of  an  account 
entitled  "  The  Dilapidation  Account  of 
incumbent  of  ,"  as  evidenced  by  the  certifi- 

cate hereupon  endorsed  and  signed  by  the  treasurer 
to  the  said  governors,  doth  hereby  grant  unto  the 
said  governors  all  the  glebe  lands,  tithes,  rents,  rent- 
charges,  moduses,  compositions  for  tithe,  salaries, 
stipends,  fees,  gratuities,  and  other  emoluments  and 
profits  whatsoever  arising,  coming,  growing,  renew- 
ing or  payable  to  the  incumbent  of  the  said  benefice 
in  respect  thereof,  with  all  and  every  their  rights, 
privileges,  and  appurtenances  thereunto  belonging. 
To  have,  hold,  and  receive  and  take  the  said 
premises  with  their  appurtenances,  unto  the  said 
governors  from  henceforth,  for  and  during  the 
term  of  thirty-five  years,  in  as  full,  ample,  and 
beneficial  manner,  and  with  such  remedies  and 
powers  for  obtaining  and  recovering  the  same,  and 
every  part  thereof,  to  all  intents  and  purposes,  as 
the  said    incumbent  or  his  successors  could  or 
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might  or  ought  to  have  held,  enjoyed,  received, 
and  taken  the  same,  if  these  presents  had  not  been 
made.  And  the  said  A.  B.,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby  covenant 
with  the  said  governors,  and  the  said  A.  B.,  during 
the  time  he  shall  remain  incumbent  of  the  said  bene- 
fice, shall  and  will  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  governors  interest  for  the  said 
sum  of  pounds,  or  so  much  thereof  as  shall 

remain  due  at  the  end  of  every  year,  to  be  com- 
puted from  the  day  of  the  date  of  these  presents, 
after  the  rate  of  £  per  centum  per  annum,  by 

yearly  payments,  the  first  of  the  said  payments  to 
be  made  on  the  day  of  next ;  and 

also  shall  and  will,  from  and  after  the  expiration 
of  one  year  from  the  day  of  the  date  of  these  presents, 
in  each  and  every  year  during  such  time,  as  afore- 
said, well  and  truly  pay,  or  cause  to  be  paid,  into  the 
said  governors,  one  equal  thirtieth  part  of  the  said 
principal  sum  of  £  ,  the  first  of  such  payments 
to  be  made  on  the  day      of  18    ,  and  shall 

and  will  Continue  such  respective  payments  of  the 
said  interest,  and  on  account  of  the  said  princi- 
pal money,  so  long  as  he  shall  continue  incum- 
bent of  the  said  benefice,  or  so  long  as  during 
his  incumbency  anything  shall  remain  due  upon 
the  security  of  these  presents :  Provided  always, 
and  these  presents  ai*e  upon  this  condition,  that  if 
the  said  A.  B.  and  his  successors  shall  well  and 
truly  pay,  or  cause  to  be  paid,  the  said  principal 
money  and  interest  for  the  same,  in  the  manner 
and  at  the  times  aforesaid,  according  to  the  true 
intent  and  meaning  of  the  said  Act  and  of  these 
presents,  and  also  all  costs  and  charges  which 
shall  have  been  occasioned  by  the  non-payment 
thereof,  these  presents,  and  everything  herein  con- 
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tained,  sball  cease  and  be  void:  Provided  also, 
that  it  shall  and  may  be  lawful  for  the  said  A.  B. 
and  his  successors  peaceably  and  quietly  to  hold, 
occupy,  possess,  and  enjoy  all  and  singular  the 
said  glebe  lands,  tithes,  rents,  rent-charges,  rao- 
duses,  compositions  for  tithes,  stipends,  fees,  gratui- 
ties,^  and  other  emoluments  and  profits  what- 
soever arising,  or  to  arise,  from  or  in  respect  of 
the  said  benefice,  until  default  shall  be  made  by 
him  or  them  respectively  in  the  payment  of  the 
interest  or  principal,  or  some  part  thereof,  at  the 
times  and  in  the  manner  aforesaid.  In  witness, 
&c.* 

Mortgages  require  to  be  registered  under  the  17 
Geo.  III.  c.  53,  which  enacts  : — 

Sect.  2. — Every  Mortgagee  to  execute  a  Counter- 
part of  the  Mortgage^  to  he  kept  by  the  Incumbent , 
dec. — That  every  mortgagee  shall  execute  a  coun- 
tei-part  of  any  mortgage,  to  be  kept  by  the  incum- 
bent for  the  time  being,  and  a  copy  of  every  such 
deed  of  mortgage  shall  be  registered  in  the  oflSce 
of  the  registrar  of  the  bishop  of  the  diocese  where 
the  parish  lies,  or  other  ordinary  having  episcopal 
jurisdiction  therein,  for  the  time  being,  after  hav- 
ing been  first  examined  by  him  with  the  original, 
who  shall  register  the  same,  and  be  entitled  to 
demand  and  receive  the  sum  of  5s.,  and  no  more  ; 
for  such  register,  and  every  such  deed  shall  be  re- 
ferred to  upon  all  necessary  occasions,  the  person 
inspecting  the  same  paying  Is.  for  every  such  search; 
and  the  said  deed,  or  a  copy  thereof,  certified  under 
'  the  hand  of  the  registrar,  shall  be  allowed  as  legal 
evidence,  in  case  any  such  mortgage-deed  shall 
happen  to  be  lost  or  destroyed. 

Sect.  6. — Directions  for  Payment  of  the  Prin^ 

*  This  deed  requires  no  stamp,  sect.  64. 
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cipal  of  the  Mortgages,  dtc.  —  The  incumbent 
of  every  such  living  or  benefice,  in  cases  where 
such  mortgage  or  mortgages  shall  be  made, 
and  his  successors  for  the  time  being,  shall,  and 
he  and  they  is  and  are  hereby  required  to,  pay 
the  interest  arising  upon  any  such  mortgage  yearly 
as  the  same  shall  become  due,  or  within  one  month 
after,  and  also  five  per  cent,  per  annum  of  the 
principal  remaining  due,  by  yearly  payments ;  and 
every  such  incumbent  shall  annually,  at  his  own 
expense,  from  the  time  such  buildings  authorised 
to  be  made  shall  be  completed,  insure,  at  one  of  the 
public  oflSices  established  in  London  or  West- 
minister for  insurance  of  houses  and  buildings, 
the  house  and  other  buildings  upon  such  glebe 
against  accidents  by  fire,  at  such  sum  of  money  as 
shall  be  agreed  on  by  the  ordinary,  patron,  and  in- 
cumbent ;  and  in  default  of  the  payment  of  either 
principal  or  interest  in  manner  aforesaid,  or  neglect 
of  the  incumbent  to  make  such  insurance,  the 
ordinary  shall  have  power  to  sequester  the  profits 
of  the  living  till  such  payment  shall  be  made. 

Sect.  15,  1  &  2  Vict.  c.  23. — Seqtiestration 
under  this  Act  to  have  Priority. — Every  sequestra- 
tion to  be  issued  under  17  Geo.  III.  c.  53,  shall 
have  priority,  and  the  sums  to  be  thereby  recovered 
shall  be  paid  and  satisfied  in  preference  to  all 
other  sequestrations. 

Sect.  7. — Clause  for  Apportioning  the  Annual 
Fayment  in  case  of  Death  or  other  avoidance. — 
In  order  that  the  payment  of  the  year  may  be 
justly  and  equitably  ascertained  and  adjusted 
between  the  successor  and  the  parson,  vicar,  or 
incumbent  avoiding  such  living  or  benefice  by 
death  or  othei-wise,  or  his  representatives  in  case 
of  death  or  other  avoidance^  in  such  proportions  as 
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the  profits  of  such  living  shall  have  been  received 
by  them  respectively  for  the  year  in  which  such 
death  and  avoidance  shall  happen ;  be  it  further 
enacted,  that  in  case  any  difference  shall  arise  in 
adjusting  or  settling  the  proportions  aforesaid,  the 
same  shall  be  determined  by  two  indififerent  per- 
sons, the  one  to  be  named  by  the  successor,  the 
other  by  the  person  making  such  avoidance,  or 
his  representatives  in  case  of  his  death  ;  and  in 
case  such  nominees  shall  not  be  appointed  within 
the  space  of  two  calendar  months  next  after  such 
death  or  avoidance,  or  if  they  cannot  agree  in 
adjusting  such  proportions  within  the  space  of  one 
calendar  month  after  they  shall  have  been  appointed, 
the  same  shall  be  determined  by  some  neighbour- 
ing clergyman,  to  be  nominated  by  the  ordinary, 
whose  determination  shall  be  final  and  conclusive 
between  the  parties,  which  nomination  and  deter- 
mination shall  be  made  according  to  the  forms  for 
that  purpose  contained  in  the  schedule,  as  near  as 
conveniently  may  be. 

Form  of  Nomination  of  Clergyman  hy  Bishop, 
— ^I,  the  Right  Kev.  Bishop  of  ,  pursuant  to 
the  authority  of  an  Act,  commonly  called  Gilbert's 
Act,  passed  in  the  reign  of  King  George  III.,  and 
of  the  Ecclesiastical  Dilapidations  Act,  1871,  do 
hereby  nominate  the  ,  being  a  clergyman 

within  my  said  diocese,  to  adjust  and  determine 
the  matter  in  dispute  between  the  , 

clerk,  the  present  incumbent  of  the  rectory, 
vicarage,  &c.,  of  ,  within  my  diocese,  and 

the  representatives  of  the  last  incumbent 
{in  case  of  his  death),  or  the  said  (in  case 

of  his  resignation  or  promotion)  ^  concerning  the  due 
proportion  to  be  paid  by  each  of  the  said  parties 
of  the  principal  and  interest  which  accrued  due, 

2d 
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within  the  year  in  which  such  death  or  other  avoid- 
ance happened,  accordiDg  to  the  direction,  true 
intent,  and  meaning  of  the  said  Acts.  Given  under 
my  hand  this        day  of 

Award  of  Apportionment — I,  the  Rev. 
of  ,  in  the  county  of  and  diocese  of 

the  bishop  of  ,  clerk,  having  been  nominated 

by  the  said  bishop,  pursuant  to  the  powers  given 
by  an  Act  of  Parliament,  commonly  called  Gilbert's 
Act,  passed  in  the  reign  of  Geo.  III.,  and  of  .the 
Ecclesiastical  Dilapidations  Act,  1871,  to  adjust 
and  determine  the  matter  in  dispute  between  the 
Rev.  ,  clerk,  the  present  incumbent  of  the 

rectory,  vicarage,  &c.,  of  ,  within  the  said 

diocese,  and  the  representatives  of  the  last  in- 

cumbent (in  case  of  his  death)  ^  or  the  said 
{in  case  of  his  resignation  or  promotion),  concern- 
ing the  due  proportion,  to  be  paid  by  each  of  the 
said  parties,  of  the  principal  and  interest  which 
accrued  due  within  the  year  in  which  such  death 
or  avoidance  happened,  according  to  the  direction, 
true  intent,  and  meaning  of  the  said  Acts,  and  hav- 
ing heard  and  duly  considered  the  said  matters  so 
referred  to  me  as  aforesaid,  do  award,  adjudge, 
and  determine  that  the  said  shall  pay,  in 

respect  of  the  principal  and  interest  which  became 
due  within  the  year  aforesaid,  the  sura  of  £  ,  and 
that  the  said  shall  pay,  in  respect  of  the 

same,  the  sum  of  £  ,  being  the  remainder  thereof, 
according  to  the  provisions  and  directions  of  the 
said  Acts.     Given  under  my  hand  this  day 

of 

Sect.  15  of  the  Act  provides — Writings  not  Liable 
to  Stamp  Duty. — ISo  deed,  bond,  transfer,  or  other 
writing,  instrument,  or  proceeding,  made,  had,  or 
done  under  the  powers  or  authority  of  the  Act,  shall 
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be  charged  or  chargeable  with  any  stamp  duty  or 
fees  of  office. 

Sect.  39. — The  Governors  to  keep  a  Dilapidor 
lion  Account — ^The  amount  received  by  the  go- 
vernors from  the  new  incumbent,  together  with  the 
sum  (if  any)  lent  by  them  to  him,  as  aforesaid, 
shall  be  placed  in  their  books  to  the  credit  of  an 
account  to  be  entitled  **  The  Dilapidation  Account 
of  A.  B.,  incutobent  of  *'  and  from 

the  sum  (if  any)  so  lent  by  them  they  shall  forth- 
with pay  and  discharge  the  costs  and  expenses  of, 
and  incidental  to,  the  preparation  and  completion 
of  the  security. 

The  35  &  36  Vict.  c.  96,  amending  the  Act  of 
1871,  sect.  1,  provides  that  the  governors  may,  with 
consent  of  the  bishop  and  patron,  vary  the  length  of 
the  mortgage  term  for  all  new  mortgages,  by  short- 
ening the  term  for  repayment  of  the  loan ;  and  the 
governors,  with  the  like  consent,  may  lend  any 
sum  that  may  be  required  for  the  purposes  of, 
and  may,  from  time  to  time,  vary  the  form  of  the 
deed  prescribed  by  the  Acts  in  the  second  schedule 
to  the  Act  of  1871 ;  and  when  the  powers  of  these 
Acts  are  concurrently  exercised,  as  prescribed  by 
the  73d  sect,  of  the  Act  of  1871,  the  mortgagors 
shall  only  be  required  to  execute  one  deed :  pro- 
vided that  no  mortgage  shall  be  taken  to  cover 
an  amount  exceeding  in  the  whole  three  years' 
net  income  of  such  benefice.    See  Appendix. 

The  governors  may  either  lend  moneys,  to  be 
repaid  by  annual  instalments,  with  interest,  or  by 
fixed  sums,  payable  yearly  in  the  form  of  a  ter- 
minable annuity,  with  interest  not  exceeding  4 
per  cent.  Upon  the  appointment  of  a  new  incum- 
bent the  term  of  repayment  of  the  balance  of  any 
loan  may  be  extended.    See  Appendix. 


420  ECCLESIASTICAL  DILAPIDATIONS. 

Sect.  2  empowers  the  governors,  with  consent  of 
mortgagor  or  his  successors,  to  change  the  day  of 
the  date  of  the  annual  payments  payable  under 
the  mortgage-deed,  but  so  as  not  to  lengthen  the 
period  for  which  the  benefice  or  preferment  is 
encumbered.     See  Appendix. 

Execution  of  Works, 

Sect.  44. — Upon  execution  of  Works ^  Money  to 
he  paid  hy  Governors  on  receipt  of  Surveyor  s  Oer- 
tificate, — Where  money  is  standing  to  the  credit 
of  the  dilapidation  account  of  an  incumbent  re- 
quired by  this  Act  to  execute  repairs,  such  repairs 
shall  be  paid  for  as  follows : — that  is  to  say,  whea 
and  as  the  surveyor  shall  certify  that  a  specified 
sum  ought  to  be  paid  to  any  person  or  persons  ia 
respect  of  such  works,  such  certificate  shall,  whea 
countersigned  by  the  bishop,  be  delivered  to  the 
governors,  who  shall,  on  receipt  of  such  certificate, 
cause  the  amount  therein  specified  to  be  paid  to 
the  person  or  persons  named  therein  as  entitled  to 
receive  the  same,  out  of  the  moneys  standing  to  the 
credit  of  the  said  dilapidation  account,  and  so  from 
time  to  time,  until  the  whole  of  the  repairs  shall 
have  been  executed,  or  the  moneys  standing  to  the 
said  account  shall  have  been  exhausted  ;  and  if  any 
further  moneys  shall  be  required  for  the  completion 
of  such  repairs,  the  same  shall  be  paid  by  the  in- 
cumbent. 

Sect.  45. — Execution  of  Works  if  Benefice  under 
Sequestration,  or  on  refusal  of  Incumbent — The 
repairs  to  be  executed  in  the  case  of  a  benefice  under 
sequestration,  and  the  repairs  to  be  executed  in  the 
case  of  the  refusal  or  neglect  of  the  incumbent  to 
execute  the  same  (including  rebuilding  or  repairing 
in  the  case  of  fire),  shall  be  executed  under  the 
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direction  of  the  surveyor,  who  may  employ  any 
builders  or  contractors  to  execute  the  same,  accord- 
ing to  a  specification  and  contract  to  be  prepared 
by  such  surveyor ;  and  the  builder  or  contrac- 
tor executing  such  works  shall  be  paid  for  the 
same  as  the  works  proceed,  and  the  surveyor  shall, 
from  time  to  time,  certify  the  sum  to  which  the 
builder  or  contractor  is  entitled  in  respect  thereof, 
which  certificate  shall,  when  countersigned  by  the 
bishop,  be  delivered  to  the  governors,  who  shall,  on 
receipt  of  the  same,  cause  the  amount  therein 
specified  to  be  paid  to  the  person  or  persons  named 
therein  as  entitled  to  receive  the  same  out  of  the 
moneys  standing  to  the  credit  of  the  said  dilapida- 
tion account,  and  so  from  time  to  time,  until  the 
whole  of  the  repairs  shall  have  been  executed,  or 
the  moneys  standing  to  the  credit  of  the  said  ac- 
count shall  have  been  exhausted  ;  but  neither  the 
governors,  the  bishop,  nor  the  patron  shall  incur 
any  liability  at  law  or  in'equity  to  any  builder  or  con- 
tractor, or  otherwise,  under  or  by  virtue  of  any  such 
specification  or  contract,  further  than  the  obliga- 
tion on  the  part  of  the  governors  to  pay  the  moneys 
standing  to  such  dilapidation  account  in  manner 
aforesaid. 

Completion  of  Works. 

Sect.  46. — Final  Certificate  of  Completion  of 
Works, — ^When  the  repairs  shall  have  been  finished, 
the  surveyor,  if  the  same  shall  be  completed  to  his 
satisfaction,  shall  give  a  certificate  of  the  same 
having  been  completed,  which  certificate  shall  be 
in  triplicate;  one  of  the  triplicates  shall  be  delivered 
to  the  incumbent  or  the  sequestrator,  another  re- 
gistered in  the  registry  of  the  diocese,  and  the 
third  delivered  to  the  governors,  and  such  certi- 
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ficate  shall  be  conclusive  evidence  of  the  due  exe- 
cution of  the  prescribed  works. 

Sect.  69  authorises  them  to  be  sent  through 
the  post  prepaid. 

The  certificate,  on  registration,  becomes  a  public 
document,  and  operates  as  a  protection  to  the  in- 
cumbent against  further  dilapidations  for  a  period 
of  five  years.     See  sect.  47,  post,  p.  430. 

Sect.  69. — Form  of  Bishop's  Order  and  Delivery 
of  Notices, — Every  consent  by  or  authority  from  a 
bishop  under  this  Act  shall  be  in  writing  under 
his  hand,  and  all  notices,  letters,  reports,  and  other 
documents  by  this  Act  directed  to  be  sent,  de- 
livered, or  otherwise  notified,  or  given  to,  or  left 
with  any  bishop,  incumbent,  or  officiating  clergy- 
man, or  person,  shall  be  deemed  to  have  been  duly 
sent,  delivered,  notified,  given,  or  left  respectively, 
if  sent  through  the  post  in  a  prepaid  letter,  ad- 
dressed, in  the  case  of  an  incumbent  or  officiating 
minister,  to  the  house  of  residence  of  the  benefice  ; 
or  if  there  shall  be  no  such  house  of  residence, 
then  to  one  of  the  churchwardens,  at  his  usual 
place  of  residence,  and  in  all  other  cases  to  the 
usual  or  last-known  place  of  residence  in  England 
of  the  party. 

The  consent  of  the  bishop  under  this  section 
must  be  in  writing  under  his  hand,  as  also  his  con- 
sent to  borrow  or  raise  money  under  sect.  63,  as 
also  orders  made  by  him  under  sect.  35. 


CHAPTER  III. 

Of  the  Remedies  for  Ecclesiastical  Dilapidations, 

Formerly  there  were  several  Means  of  Preventing  Ecclesiastical 
Dilapidations — Sum  payable  for  Dilapidations  shall  be  a 
Debt — No  Sum  recoverable  for  Dilapidations  except  on  a 
Surveyor^ s  Report — Application  of  Money  paid  by  Segues^ 
trators — Execution  of  Works  on  Neglect  or  Refusal  of 
Incumbent — Postponement  of  Works  may  be  allowed  on 
Payment  of  a  Sum  to  meet  probable  further*  Dilapidations — 
Avoidance  of  Benefice  not  to  affect  Report,  Order,  or  Pro- 
ceedings thereunder — When  the  Benefice  becomes  Vacant 
during  Repairs,  Liability  of  Outgoing  Incumbent  or  his 
Representatives — Evidence  of  Execution  of  Works — Protec- 
tion of  Archbishops  or  Bishops  from  further  Liability — 
Inswance  against  Fire — Protection  to  Incumbents  from 
further  Liability  for  Five  Years — Execution  of  Works  other 
than  those  specified  in  Surveyor's  Report  —  Where  such  ad- 
ditional Works  do  not  render  impracticable  or  unnecessary 
all  the  Works  specified  in  the  Report — The  new  Incumbent 
to  pay  over  the  Dilapidation  Money  to  the  Governors — 
Bishop  to  make  an  Order — Delivery  of  Bishop* s  Order — 
The  new  Incumbent  to  pay  over  (he  Balance  to  Governors — 
Extension  of  Time  within  which  such  Payment  to  be  made 
— Payment  of  Money  to  Governors  by  new  Incumbent  m^y 
he  enforced  by  Sequestration — Governors  to  keep  a  Dilapi- 
dation Account  —  In  Ccues  of  Residence,  where  Person 
exempt  from^ 
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FoitMERLY  there  were  several  Means  of  Preventing 
Ecclesiastical  Dilapidations. — The  anxiety  of  the 
law  has  been  always  so  great  to  preserve  the  tem- 
poralities of  the  Church  from  dilapidation  and 
decay,  that  there  have  been  several  means  adopted 
for  the  prevention  thereof,  as  well  by  the  courts  of 
equity  and  common  law,  as  also  by  the  ecclesiastical 
courts.  These  remedies  were  by  visitation,  by  pro- 
hibition, injunction,  action  at  law,  and  ecclesiastical 
suit ;  but  they  have  all  given  place  to  the  machinery 
provided  by  the  Ecclesiastical  Dilapidations  Act, 
1875,  the  36th  section  of  which  provides — 

Sect.  36. — Sum  Payable  for  Dilapidations  shall  be 
a  Debt — *'The  sum  stated  in  the  order  as  the  cost  of 
the  repairs  shall  be  a  debt  due  from  the  late  incum- 
bent, his  executors  or  administrators,  to  the  new 
incumbent,  and  shall  be  recoverable  as  such  at  law 
or  in  equity." 

This  provision  effects  a  great  alteration,  not 
only  in  the  remedy  for  the  recovery  of  the  amount 
due  for  dilapidations,  but  also  in  the  nature  of  the 
liability  created  by  it.  Before  the  passing  of  this 
Act,  the  remedy  was  by  action  on  the  case,  based 
upon  the  custom  or  common  law  of  England 
(Radcliffe  v.  D'Oyley,  2  T.  634;  Jones  v.  Hill, 
3  Geo.  268;  O'Kis  v.  Lenge,  ib.  413;  Young  v. 
Manley,  4  M.  &  S.  183  ;  Bird  v,  Relph,  2  Ad.  &  E. 
772;  Bryan  v.  Clay,  1  E.  &  B.  38;  Gibson's  Codex, 
791 ;  Degge's  "  Parson's  Counsellor,"  77 ;  Vin. 
Abr.  "  Dilapidations,"  A),  and  was  regarded  as 
anomalous,  and  sui  generis;  Mason  v,  Lambert, 
12  Q.  B.  800.  It  was  an  action  for  uncertain  and 
unliquidated  damages.  Therefore,  damages  for 
dilapidations  payable  by  the  executors  or  adminis- 
trators of  the  late  incumbent  of  a  benefice  to  his 
successor  were  postponed  in  the  order  of  payment 
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to  the  debts  of  the  deceased  of  every  kind.  Degge's 
••Parson's  Counsellor,"  91;  2  Wms.  Ex.  823; 
Bryan  v.  Clay,  1  W.  R.  20 ;  1  El.  &  B.  38 ; 
22  L.  J.  23. 

Sect.  63. — No  Sum  recoverable  for  Dilapidations 
except  on  a  Surveyor's  Beport. — No  sum  shall  be 
recoverable  for  dilapidations  in  respect  of  any 
benefice  becoming  vacant  after  the  commence- 
ment of  this  Act,*  and  to  which  this  Act  shall  be 
applicable,  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  the  provisions  of 
this  Act,  sect.  34.  The  bishop  shall,  in  uncon- 
tested cases,  as  soon  as  conveniently  may  be 
after  the  time  for  transmission  of  objections 
(sects.  32,  33)  has  expired,  and,  in  contested  cases, 
after  the  consideration  of  the  whole  matter,  make 
an  order  stating  the  repairs  and  their  cost  for 
which  the  late  incumbent,  his  executors  or  adminis- 
trators, is  or  are  liable. 

The  eflFect  of  sect.  53  is  to  abolish  the  right  of 
action  founded  on  the  custom  or  law  of  England 
against  incumbents  or  their  representatives  for 
dilapidations.  The  remedy  against  the  incumbent 
for  not  executing  the  repairs  prescribed  in  the  final 
report  of  the  surveyor  is  by  sequestration,  sect. 
23. 

The  53d  sect,  does  not  seem  to  apply  to  bishops 
or  their  representatives,  but  only  to  incumbents  of 
benefices. 

Sect.  21.  —  Application  of  Money  paid  by 
Sequestrators. — Moneys  paid  to  the  governors  in 
respect  of  a  benefice  under  sequestration  shall  be 
placed  in  their  books  to  the  credit  of  an  account 
to  be  called,  **  The  Dilapidation  Account  of  C.  D., 
sequestrator  of  .''     The  repairs  may  be 

*  1st  August  1871. 
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executed  from  time  to  time,  as  the  moneys  are  re- 
ceived by  the  governors,  or  deferred  with  the  con- 
sent of  the  bishop  until  the  whole  sum  required  to 
be  paid  by  the  sequestrator  to  the  governors  shall 
have  been  paid  ;  and  the  repairs  shall  be  paid  for 
out  of  the  money  standing  to  the  credit  of  the  said 
account,  in  like  manner  as  in  the  case  of  repairs 
executed  by  an  incumbent ;  and  if  any  benefice 
under  sequestration  shall  become  vacant  before 
such  repairs  shall  have  been  completed,  an  inspec- 
tion and  report  shall  have  been  made  by  the  sur- 
veyor, and  proceeded  with  in  the  same  manner  as 
if  such  benefice  had  not  been  under  sequestration  ; 
and  the  amount,  if  any,  which  shall  have  been 
paid  to  the  governors  by  the  sequestrator  in  re- 
spect of  repairs,  and  not  expended,  shall  be 
carried  to  the  dilapidation  account  of  the  new 
incumbent,  in  reduction  of  the  amount  payable  by 
the  late  incumbent,  his  executors  or  adminis- 
trators. 

Sect.  23. — Execution  of  Works  on  Neglect  or 
Befusal  of  Incumbent. — If  the  incumbent  shall  re- 
fuse or  neglect  duly  to  execute  in  the  prescribed 
manner,  and  at  or  within  the  prescribed  time  or 
times,  any  prescribed  repairs,  it  shall  be  lawful  for 
the  bishop  to  raise  the  sum  prescribed  in  the  *final 
report,  if  not  otherwise  provided  by  the  incumbent, 
together  with  all  costs  incurred  by  the  bishop  in 
relation  thereto,  by  sequestration  of  the  benefits  of 
the  benefice ;  and  the  provisions  contained  in  sects. 
20  and  21^ with  respect  to  the  payment  of  the  pro- 
fits of  the  benefice  to  the  governors,  and  the 
application  of  the  money,  shall  be  applicable  to  this 
section. 

Sect.  60. — Remedy  on  Death  of  Incumbent, — 
Eveiy  sum  of  money  by  this  Act  recoverable  by  the 
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bishop  by  sequestration  during  an  incumbency 
shall  be  deemed  a  debt  due  from  and  payable  by 
the  incumbent,  and  if  any  money  payable  under 
this  Act  by  an  incumbent  shall  not  be  secured  by 
sequestration  or  otherwise  during  his  incumbency, 
the  liability  of  such  incumbent  thereto,  and  his 
personal  representatives,  shall  continue  and  be  in 
DO  way  affected  ;  and  in  case  of  his  death  while  he 
shall  be  incumbent,  the  same  money,  or  so  much 
thereof  as  shall  remain  due,  shall  be  paid  to  the 
parties  entitled  under  this  Act  to  receive  the 
same  by  his  representatives  out  of  his  estate  and 
effects. 

The  sums  which  the  bishop  may  raise  by  seques- 
tration will  be  ascertained  by  reference  to  sects.  23, 
43,  and  57.  If  these  sums  are  not  realised  by  the 
sequestration,  the  incumbent's  representatives  will 
be  chargeable  with  the  payment  of  them. 

Sect.  62. — Postponement  of  Works  may  be  al- 
lowed on  Payment  of  a  Sum  to  meet  probable  far^ 
ther  Dilapidations. — If  an  incumbent,  after  having 
paid  to  the  governors  the  amount  specified  in  the 
report,  desire  to  defer  the  execution  of  the  works 
specified  in  the  report,  or  any  of  them,  for  a  limited 
period,  and  the  surveyor  shall  certify  in  writing 
that  such  postponement  may  be  safely  made,  the 
bishop,  with  consent  of  the  patron,  may  authorise 
such  postponement,  and  may  require  the  incumbent 
to  pay  to  the  governors  such  a  sum  annually,  or 
in  gross,  as  shall  be  certified  by  the  surveyor  to  be 
proper  to  meet  any  probable  further  dilapidations, 
and  the  moneys  so  paid  shall  be  carried  to  the  credit 
of  his  dilapidation  account ;  and  if  the  benefice  shall 
be  vacated  during  the  period  of  postponement,  the 
late  incumbent,  his  executors  or  administrators, 
shall  not  be  entitled  to  be  repaid  ;  any  part  of  such 
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additional  moneys  repaid  shall  be  carried  to  the 
credit  of  his  dilapidation  account ;  and  if  the  benefice 
shall  be  vacated  during  the  period  of  postponement, 
the  late  incumbent,  his  executors  and  adminis- 
trators, shall  not  be  entitled  to  be  repaid  any  part 
of  such  additional  moneys,  but  he  or  they  shall  not 
be  subject  to  any  further  claim  for  dilapidations ; 
and  in  case  of  such  vacancy  the  money  paid  by  him 
to  the  governors  shall  be  dealt  with  as  if  the  suc- 
ceeding incumbent,  upon  his  succeeding  to  the 
benefice,  had  paid  the  sum  in  respect  of  such  repairs 
and  dilapidations. 

Sect.  24. — Avoidance  of  Benefice  not  to  affect 
Report^  Order,  or  Proceedings  thereunder. — ^No 
report  or  proceedings  thereunder  shall  be  aflected  by 
a  vacancy  occurring  in  the  benefice  before  the 
commencement,  or  pending  the  execution,  of  the 
works  prescribed  by  the  report;  but  such  re- 
port shall  be  acted  on  as  if  such  vacancy  had  not 
occun'ed,  subject,  nevertheless,  to  any  modification 
which  may  be  made  therein  in  consequence  of  any 
report  of  the  surveyor  after  his  inspections  made 
in  consequence  of  such  vacancy,  in  pursuance  of 
provisions  hereinafter  specified. 

The  provisions  contained  in  sects.  29  and  49  refer 
to  benefices  becoming  vacant  during  the  execution 
of  repairs.     See  sects.  29  and  49. 

Sect.  49.  —  Benefice  becoming  Vacant  dur^ 
ing  Repairs,  Liability  of  Outgoing  Incumbent 
or  his  Representatives,  —  If  an  inspection  shall 
have  been  made  of  any  benefice  under  this  Act, 
and  the  incumbent  liable  to  execute  the  pre- 
scribed repairs  shall  vacate  such  benefice  before 
the  surveyor  shall  have  signed  a  certificate  of  the 
same,  such  incumbent,  his  executors  or  adminis- 
trators, shall  be  liable  to  the  payment  of  all  moneys 
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in  respect  of  such  repairs  (not  previously  paid  by 
him  to  the  governors  in  respect  thereof),  and  of  the 
surveyor's  inspection,  report,  and  certificate,  which 
such  incumbent  would  respectively  have  been  liable 
to  pay  in  case  he  had  not  vacated,  which  moneys 
shall  be  a  debt  due  from  such  incumbent,  his 
executors  or  administrators,  to  the  next  incumbent, 
and  shall  be  recoverable  as  such  at  law  or  in  equity ; 
and  such  next  incumbent,  whether  he  shall  re- 
cover the  same  or  not,  shall  be  liable  to  pay  all 
such  moneys  in  the  same  manner  as  his  predecessor 
in  such  incumbency  would  have  been  liable  to  pay 
in  case  he  had  continued  to  be  the  incumbent  of 
such  benefice ;  and  such  next  incumbent  shall  be 
allowed,  with  the  consent  of  the  patron  and  bishop, 
to  borrow  on  the  security  of  the  benefice  such  sum 
as  he  shall  fail  to  recover,  towards  meeting  such 
payments  as  the  governors  may  be  willing  and 
able  by  law  to  advance  on  loan  for  that  purpose. 

Sect.  27. — Evidence  of  Execution  of  Works. — A 
certificate  of  such  surveyor  that  such  works  have 
been  duly  executed,  which  shall  be  filed  in  the 
registry  of  the  diocese  in  duplicate,  and  one  of  the 
duplicates  whereof  shall  be  delivered  or  sent  by  the 
registrar  to  the  archbishop  or  bishop,  to  whose 
see,  or  to  the  person  to  whose  dignity  or  office,  as 
the  case  may  be,  the  certificate  relates,  shall  be  con- 
clusive evidence  of  the  due  execution  of  such  works. 

Sect.  28. — Frotection  of  Archbishops  or  Bishops 
from  further  Liability. — If  the  archbishop's  or 
bishop's  dignity  or  office,  to  which  the  certificate 
shall  relate,  shall  become  vacant  within  the  period 
of  five  years  from  the  filing  of  such  certificate,  the 
archbishop  or  bishop,  or  holder  of  the  dignity  or 
office,  as  the  case  may  be,  or  his  representatives 
respectively,  shall  not  as  to  such  house  of  residence 
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or  other  building  be  liable  to  any  claim  for  dilapi- 
dations iu  respect  of  such  archbishopric  or  bishopric, 
dignity,  or  office,  either  under  this  Act  or  at  the 
suit  of  any  successor  independently  of  this  Act, 
except  for  wilful  waste  and  loss  or  damage  by 
fire ;  but  this  exemption  from  liability  shall  be 
subject  to  the  like  condition  in  regard  to  insurance 
against  fire  as  is  contained  in  the  47th  section  in 
the  case  of  the  incumbent  of  a  benefice. 

Insurance  against  Fire. — The  protection  which 
this  section  affords  to  archbishops,  bishops,  Ac, 
does  not  extend  to  subsequent  cases  of  wilful 
waste  or  damage,  or  destruction  by  fire  if  the 
house  of  residence  or  other  building  is  uninsured 
at  the  time.  In  such  cases,  the  successor  has  still 
his  right  of  action  for  the  dilapidations.  Sect.  53 
does  not  apply  to  the  dignitaries  enumerated  in 
sect.  28,  but  only  to  incumbents.  The  section 
above  referred  to  provides — 

Sect.  47. — Protection  to  Incumbents  from  further 
Liability  for  Five  Years. — No  further  or  subse- 
quent report  shall  be  made  as  to  the  buildings  be- 
longing to  the  benefice,  and  specified  in  the  last- 
mentioned  certificate  (except  at  the  request  of  the 
incumbent  himself),  before  the  end  of  five  years 
from  the  filing  of  the  said  certificate. 

Sect.  47,  par.  2. — If  such  benefice  shall  become 
vacant  within  such  period  of  five  years,  the  incum- 
bent or  his  representatives  shall  not  be  liable  to 
any  claim  for  dilapidations  in  respect  of  the  build- 
ings specified  in  the  certificate,  except  for  wilful 
waste.  The  exemption  from  liability  under  this 
present  section  shall  in  no  case  apply  to  loss  or 
damage  by  fire  when  the  incumbent  at  the  time  of 
filing  the  certificate  of  the  due  execution  of  the 
works  shall  not  have  insured  to  the  satisfaction  of 
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the  governors  the  house  of  residence  and  buildings 
belonging  to  the  benefice  in  such  fit  office  against 
loss  or  damage  by  fire  in  at  least  three-fifths  of 
the  value  thereof,  and  shall  not  keep  such  house 
and  buildings  so  insured  during  such  period  of  five 
years,  or  until  the  earlier  avoidance  of  the  benefice. 
Sect.  50. — Execution  of  Works  other  than  those 
specified  in  Surveyor's  Meport — Special  Certificate 
of  Surveyor, — If  the  incumbent  liable  to  execute 
repairs,  shall  be  desirous  of  altering  or  re- 
modelling the  buildings  belonging  to  the  bene- 
fice, or  any  of  them,  so  as  to  render  such  re- 
pairs, or  any  of  them,  impracticable  or  unneces- 
sary, it  shall  be  lawful  for  such  incumbent,  with 
the  consent  of  the  bishop  and  patron,  to  execute 
the  proposed  works  in  lieu  of  such  repairs ;  and  in 
such  case  the  surveyor  shall,  upon  the  completion 
of  such  works  to  his  satisfaction,  give  a  special 
certificate  certifying  that  the  same  have  been  com- 
pleted, which  certificate  shall  be  signed  in  tripli- 
1  cate,  and  one  of  such  triplicates  shall  be  delivered 

I  to  the  incumbent,  and  another  to  the  bishop,  who 

I  shall  cause  the  same  to  be  registered  in  the  regii»- 

]  try  of  the  diocese,  and  another  to  the  governors, 

\  and  such  certificate  shall  have  the  same  effect  as  a 

;  certificate  of  the  completion  of  the  works  specified 

in  the  order. 

Sect.  57. —  Where  such  additional  Works  do  not 
render  impracticable  or  unnecessary  all  the  Works 
specified  in  the  Report — If  such  additional  sub- 
stituted works  shall  not  render  the  whole  of  such 
repairs  impracticable  or  unnecessary,  then  so  much 
of  the  money  standing  to  the  credit  of  the  dilapi- 
dation account  as  the  surveyor  shall  certify  to  be 
necessary  for  the  execution  of  the  repairs  not  so 
rendered  impracticable   or  unnecessary  shall  be 
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retained  by  the  governors,  and  shall  be  dealt  with, 
as  regards  certificates  and  otherwise,  in  the  same 
manner  as  if  the  repairs  not  so  rendered  impracti- 
cable or  unnecessary  had  been  the  only  repairs 
specified  in  the  order. 

Sect.  37. — The  new  Incumbent  to  pay  over  ike 
Dilapiddtion  Money  to  the  Qovemors, — The  new 
incumbent  shall,  as  and  when  he  shall  recover  the 
said  sum,  or  any  part  thereof,  forthwith  pay  the 
amount  recovered  to  the  governors,  and  if  and 
whenever  he  shall  recover  any  further  part  of  the 
said  sum,  he  shall  in  like  manner  forthwith  pay 
to  the  governors  the  further  part  so  received. 

Sect.  34 — Bishop  to  make  an  Order.— The 
bishop  shall,  in  uncontested  cases,  as  soon  as  con- 
veniently may  be  after  the  time  for  the  transmission 
of  objections  has  expired,  and  in  contested  cases 
after  consideration  of  the  whole  matter,  make  an 
order  stating  the  repairs  aaid  their  cost,  for  which 
the  late  incumbent,  his  executors  or  administra- 
tors, is  or  are  liable. 

Sect.  35. — Delivery  of  Bishxyp's  Order, — The 
order  shall  be  signed  by  the  bishop  in  triplicate, 
and  he  shall  send  one  copy  to  the  new  incumbent, 
another  to  the  late  incumbent,  his  executors  or  ad- 
ministrators, and  the  other  to  the  registrar  of  the 
diocese,  to  be  filed  in  the  registry,  and  the  registrar 
shall  send  a  copy  thereof  to  the  governors. 

Sect.  40. — New  Incumbent  to  pay  the  Balance  to 
the  Governors, — The  new  incumbent  shall,  within 
six  calendar  months  next  after  the  date  of  the 
order,  or  within  such  extended  period  as  herein- 
after mentioned  (sect.  41),  pay  to  the  governors,  to 
be  carried  to  the  credit  of  the  said  account,  such 
sum,  if  any,  as,  together  with  the  sums  theretofore 
carried  to  the  credit  of  the  said  account,  shall 
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make  up  the  earn  stated  ia  the  order  as  the  cost  of 
the  repairs. 

So  that  if  on  the  succession  of  a  new  incumbent 
there  should  be  unexpended  dilapidation  money 
standing  in  the  books  of  the  governors  of  Queen 
Anne's  Bounty  to  the  credit  of  the  dilapidation 
account,  that  is  to  go  to  the  relief  of  the  new  in- 
cumbent. 

Sect.  41. — Extension  of  Time  within  which  such 
Payment  mvst  he  made. — The  bishop  may,  if  from 
any  special  circumstances  he  think  fit,  upon  the  ap- 
plication of  the  new  incumbent,  enlarge  the  period 
within  which  such  incumbent  is  required  to  pay 
such  last-mentioned  sum,  for  any  period  not  ex- 
ceeding twelve  months  from  the  date  of  the  order, 
and  may  authorise  the  payment  of  such  amount 
either  in  one  sum  or  by  instalments  of  such 
amounts,  and  on  such  days  (not  being  beyond  the 
end  of  such  twelve  months)  as  the  bishop  shall 
determine. 

Sect.  43. — Payment  of  Money  to  Governors  of 
Queen  Anne's  Bounty  by  new  Incumbent  may  be 
enforced  by  Sequestration, — If  the  moneys  payable 
under  this  Act  to  the  governors  by  the  new  incum- 
bent of  any  benefice  shall  not  be  paid  by  such 
incumbent  before  the  expiration  of  the  time  spe- 
cified in  this  Act  for  such  payment  to  be  made, 
the  governors  shall  give  notice  thereof  to  the 
bishop,  and  it  shall  be  lawful  for  the  bishop  to 
raise  the  amount  thereof  by  sequestration  of  the 
profits  of  the  benefice. 

The  sequestration  will  now  issue  to  raise  the  sum 
stated  in  the  bishop's  order  as  the  amount  required 
to  do  the  repaira  Under  1  &  2  Vict.  c.  108,  s.  54, 
the  bishop  might  sequester  the  profits  of  a  living 
towards  the  repairs  of  the  chancel,  the  house  of 

2£ 
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residence,  or  of  any  buildings  or  appurtenances,  as 
well  as  the  glebe  and  demesne  land& 

1  &  2  Vict  c.  106,  s.  54,  empowers  the  bishop 
to  sequester  the  profits  of  a  living  towards  the 
repair  or  sustentation  of  the  chancel,  house  of  re- 
sidence, or  of  any  of  the  buildings  or  appurtenanoes^ 
and  of  the  glebe  and  demesne  lands.  Under  the 
34th  sect,  ^  &  35  Vict.  c.  43,  the  sequestration 
will  issue  not  to  do  the  repairs,  but  to  raise  the 
sum  specified  in  the  bishop's  order  as  the  cost  of 
the  repairs. 

Sect.  18. — Governors  to  keep  a  DUapidation 
Account — The  sum  (if  any)  sent  by  the  governors 
shall  be  placed  in  their  books  to  the  credit  of  an 
account  to  be  entitled,  "  The  Dilapidation  Account 
of  A.  B.,  incumbent  of  "  and  out  of  the  said 

sum  the  governors  shall  forthwith  pay  and  discharge 
the  costs  and  expenses  of,  and  incidental  to,  the  pre- 
paration and  completion  of  the  security. 

In  Cases  of  Residence^  where  Parson  exempt 
from. — The  57  Geo.  III.  c.  99,  s.  14,  provides  for 
the  non-repair  of  the  house  of  residence  when  the 
parson  is  exempt  from  residence. 

The  statute  1  &  2  Vict.  c.  106,  provides  for  di- 
lapidations occurring  during  the  non-residence  of 
the  incumbent. 

The  41st  sect,  enacts  that  every  spiritual  person 
having  any  house  of  residence  upon  his  benefice, 
who  shall  not  reside  therein,  shall,  during  such 
period  or  periods  of  non-residence,  whether  the 
same  shall  be  for  the  whole  or  part  of  any  year, 
keep  such  house  of  residence  in  good  and  sufficient 
repair ;  and  in  every  such  case  it  shall  be  lawful 
for  the  bishop  to  cause  a  survey  of  such  house  of 
residence  to  be  made  by  some  competent  person, 
the  costs  of  which,  in  case  the  house  shall  be  found 
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to  be  out  of  repair,  shall  be  borne  by  such  spiritnal 

Eerson ;  and  if  the  surveyor  shall  report  that  such 
ouse  of  residence  is  out  of  repair,  it  shall  be  lawful 
for  the  bishop  to  issue  his  monition  to  the  incum- 
bent to  put  the  same  in  repair,  according  to  such 
survey  and  report,  a  copy  of  which  shall  be  annexed 
to  the  monition;  and  every  such  non-resident 
spiritual  person  who  shall  not  keep  such  house  of 
residence  in  repair,  and  who  shall  not,  upon  such 
monition,  and  within  one  month  after  service  of 
such  monition,  show  cause  to  the  contrary,  to  the 
satisfaction  of  the  bishop,  or  put  such  house  in  re- 
pair within  the  space  of  ten  months,  to  the  satis- 
faction of  such  bishop,  shall  be  liable  to  all  the 
penalties  for  non-resid^ace  imposed  by  this  Act 
during  the  period  of  such  house  of  residence  remain- 
ing out  of  repair,  and  until  the  same  shall  have 
been  put  in  repair. 

By  sect  43  it  is  made  a  condition  to  obtaining  a 
licence  to  live  in  a  house,  not  being  a  house  of 
residence,  that  the  latter  shall  be  kept  in  good  and 
sufficient  repair  aitd  condition,  to  the  satisfaction 
of  the  bbhop. 
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LAY  DILAPIDATIONS. 


Between  Parties  standing  in  (he  relative  positions  of  Land- 
lord and  Tenanty  where  there  is  no  Contract  nor  Ohligaiion 
hut  what  the  Law  implies  ;  and  herein  of  ihe  Liability  when 
Dilapidations  accrue  whilst  treating  for  the  Purchase, 


Sect.  I.  Between  Landlord  and  Tenant  from  Year  to  Tear. 

Sect.  IL  .  Tenants  at  Will. 

Sect.  IIL  Tenants  by  Elegit^  Statute  Merchant^  or  Staple, 


SECTION  L 
Between  Landlord  and  Tenant  from  Tear  to  Tear, 


Landlord  not  eom^peUaUe  by  Action  to  repair — Tenant  must 
keep  House  in  Tenant-Wee  manner^^Not  bound  to  substan- 
tial Bepairs — Only  bound  to  keep  the  House  wind  and 
water-tight — Tenant  bound  by  Covenant  though  Lease  void 
—  Wea/r  and  Tear —  When  Injury  caused  by  the  Elements  ; 
Fire  —  Tenant  overholdvng — Tempest ;  Flood — Agricul- 
tural DilapidationS'^Farming  Premises  must  be  kept  m 
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Tenantabk  and  Proper  Manner — ^ot  liable  for  Permisaive 
Waste — WTio  liable  for —  When  Dilapidations  accrue  whilst 
treating  for  the  Purchase — Dilapidations  committed  he- 
fore  execution  of  Lease. 

Landlord  not  compellable  by  Action  to  Repair. 
— ^When  no  agreement  or  stipulation  respecting 
the  repairs  has  been  entered  into,  the  tenant  or 
lessee  is  always  liable  for  them.  The  landlord  is 
never  obliged  to  repair  except  when  he  has  bound 
himself  by  contract  so  to  do ;  Pindar  v,  Ainsley, 
cited  1  T.  R.  312 ;  Gott  v.  Gandy,  2  El.  &  B.  845 ; 
Pomfret  v,  Ricrof t,  1  Wms.  Saund.  322  n.  1 ; 
LoflFt  V.  Dennis,  1 E.  &  E.  474 ;  28  L.  J.  Q.  B.  168, 
post,  p.  471 ;  even  where  the  landlord  insured  the 
premises  against  fire,  and  on  their  being  burned 
down,  received  the  amount  from  the  office.  Bel- 
four  V.  Weston,  1  T.  R.  312 ;  Leeds  v.  Cheetham,  1 
Sim.  161 ;  Bayne  v.  Walker,  3  Dow.  H.  &  L.  233;  see 
Brown  v.  Quilter,  2  Ambl.  619.  When  it  is  stated, 
however,  that  the  landlord  is  never  liable  to  repairs, 
it  must  be  understood  only  that  an  action  cannot 
be  maintained  against  him  for  not  repairing,  for  the 
tenant  is  bound  only  to  ordinary  repairs. 

No  implied  covenant  arises  on  a  lease  that  the 
house  is  reasonably  fit  for  habitation  or  occupation, 
—Hart  V,  Windsor,  12  M.  &  W.  68 ;  Sutton  v. 
Temple,  i6.,  52 ;  overruling  Edwards  v.  Hether- 
ington,  7  D.  &  R.  117  ;  Collins  v.  Barrow,  1  Moo. 
&  Rob.  112 ;  Salisbury  v.  Marshal,  4  C.  &  P.  65, 
and  Covne  v.  Goodwin,  9  0.  &  P.  378 ;  nor  that  it 
will  last  during  term, — ^Arden  v.  PuUen,  10  M.  & 
W.  321.  There  is  no  implied  condition  that  the 
tenant  may  quit  where  the  landlord  neglects  to  do 
repairs  which  he  is  bound  to  do, — Surplice  y.  Farns- 
worth,  7  Jur.  760 ;  13  L.  J.  N.  S.  215,  C.  P. ; 
unless  there  is  an  express  stipulation  to  that  effect . 
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See  Fumival  v.  Grove,  30  L.  J.  C.  P.  3.  There  is 
no  implied  stipulation  that,  if  the  landlord  omit  to 
do  the  repairs  according  to  his  covenant,  the  tenant 
may  do  them  and  deduct  the  amount  from  his  rent. 
Howlet  V.  Strickland,  1  Co  wp.  66 ;  Wiegall  v.  Waters, 
6  T.  R.  488  ;  Smith  v.  Mapleback,  1  T.  R.  441 ; 
see  Johnson  v.  Carre,  1  Lev.  152,  Baylye  v.  Hughes, 
Cro.  Car.  137. 

Of  course  these  questions  do  not  generally  arise 
where  there  exists  a  lease  by  which  the  liabilities 
of  both  parties  are  usually  defined. 

Tenant  must  keep  House  in  Tenant-like  manner. 
— ^Where  there  is  an  express  written  agreement  for 
the  hire  of  a  house,  and  for  keeping  it  in  repair,  the 
implied  obligation  to  use  it  in  a  tenant-like  manner 
is  part  of  the  contract.  Holford  v,  Dunnett,  7  M.  & 
W.  348 ;  Dietrichsen  v.  Giubilei,  14  M.  &  W.  845. 
See  Doe  d.  Worcester  School  Trustees  v.  Rowlands, 
9  C.  &  P.  734 ;  White  v.  Nicholson,  4  M.  &  G.  95 ; 
see  Deere  v.  Ivey,  4  Q.  B.  379. 

Tenants  from  year  to  year  are  bound  to  commit 
no  waste,  because  the  law  implies  a  contract  on 
their  part  to  use  the  premises  in  a  tenant-like  man- 
ner. 1  Saund.  323  b.n.7;  Co.  Lit  57  a ;  1  J.  B. 
Moore,  100.  In  Salop  (Countess)  v.  Crompton,  Cro. 
Eliz.  777,  784,  the  principle  upon  which  the  lia- 
bility of  a  yearly  tenant  to  repairs  has  been  estab- 
lished, is  that  he  is  only  answerable  when  the  injury 
happened  to  the  demised  premises  through  volun- 
tary negligence ;  he  is  not,  however,  liable  for 
dilapidations,  which  are  the  consequences  of  his 
occupation,  as  wear  and  tear,  or  the  result  of  in- 
evitable accident,  as  fire,  but  merely  for  such  as 
may  be  considered  fair  and  reasonable  repaira  See 
post,  p.  441. 

Not  bound  to  substantial  Repairs, — ^And  accord- 
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ingly  Lord  Kenyon  held  at  Nisi  Prius  that  a  ten- 
ant from  year  to  year  is  only  bound  to  fair  and 
tenantable  repairs,  so  far  as  to  prevent  waste  or 
decay  of  the  premises,  not  to  substantial  and  last- 
ing repairs,  such  as  new  roofing,  &c.  His  lordship 
observed  that  a  tenant  from  year  to  year  is  bound 
to  commit  no  waste,  and  to  make  fair  and  reason- 
able repairs,  such  as  putting  in  windows  and  doors 
that  have  been  broken  by  him,  so  as  to  prevent 
waste  and  decay  of  the  premises ;  but,  in  the  pre- 
sent case,  the  plaintiff  has  claimed  a  sum  for  put- 
ting on  a  new  roof  on  an  old  worn-out  house  ;  this 
I  think  the  tenant  is  not  bound  to  do.     Ferguson 

V, ,  2  Esp.  690. 

Only  hound  tp  keep  the  House  wind  and  water- 
tight — In  An  worth  v.  Johnson,  5  Car.  &  P.  239, 
it  was  held  that  a  tenant  from  year  to  year  of  a 
house  is  only  bound  to  keep  it  wind  or  water-tight. 
It  appears  that  the  stairs  of  the  house  were  worn 
out,  new  sashes  were  wanted,  the  doors  were  rotten 
and  falling  to  pieces  from  decay,  the  sash-lines, 
latches,  catches,  keys,  and  locks  were  broken  and 
damaged,  and  a  panel  of  one  of  the  doors  was 
broken.  It  was  admitted  that  the  defendants  were 
not  liable  for  substantial  repairs,  but  it  was  con- 
tended that  they  had  not  done  that  which  a  ten- 
ant from  year  to  year  ought  to  do;  that  they 
ought  to  make  good  the  sash-lines,  broken  panel, 
and  the  latches,  &c. ;  and  Lord  Tenterden,  C.  J.,  in 
summing  up,  said,  "  It  appears  that  this  was  a  very 
dilapidated  house  when  the  defendants  took  it,  and 
that  they  have  had  a  very  considerable  quantity  of 
work  done  upon  it.  However,  the  first  question  is, 
What  are  the  things  which  an  occupier  of  a  house 
from  year  to  year  is  bound  to  do?  I  am  of 
opinion  that  he  is  only  bound  to  keep  the  house 
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wind  and  water-tight,  and  that  that  is  all  he  is 
bound  to  do.  A  tenant  who  covenants  to  repair  is 
to  sustain  and  uphold  the  premises ;  but  that  is 
not  the  case  with  a  tenant  from  year  to  year.  A 
great  part  of  what  was  claimed  by  the  plaintifif 
consists  of  new  materials  where  the  old  ones  were 
actually  worn  out ;  for  that  the  defendants  are 
clearly  not  liable ;  and  if  you  think  that  the  de- 
fendants have  done  all  that  tenants  from  year  to 
year  ought  to  do,  considering  the  state  of  the  pre- 
mises when  they  took  them,  the  defendants  are 
entitled  to  your  verdict ;  and  in  accordance  with 
this  case  is  Leech  v.  Thomas,  7  C.  &  Pa.  327, 
where  Mr  Justice  Patterson  said,  as  the  defendant 
was  tenant  from  year  to  year,  he  was  not  bound  to 
do  substantial  repairs ;  he  was  only  bound  to  keep 
the  premises  wind  and  water-tight. 

Tenant  bound  by  Covenant  though  Lease  void, — 
Where  a  tenant  took  premises  by  written  agree- 
ment, which  was  neither  stamped  nor  signed  by 
both  parties,  for  three  years  and  a  quarter,  and 
engaged  to  keep  them  in  good  repair  during  his 
occupation,  it  was  held  that  he  was  bound  by  the 
covenant  to  repair,  though  the  agreement  was  void, 
as  to  the  duration  of  the  time,  by  the  Statute  of 
Frauds.  Eichardson  v,  Gifford,  1  Ad.  &  E.  52 ; 
3  Nev.  &  M.  325.  See  Arden  v.  SulUvan,  14  Q. 
B.  832. 

Where  a  lease  was  granted  for  a  term  of  years 
with  covenant  to  repair,  but  which  became  inopera- 
tive in  consequence  of  7  &  8  Vict.  c.  76,  and  8  &  9 
Vict.  c.  106,  the  tenant  may  be  liable  for  such 
repairs  as  are  not  inconsistent  with  a  yearly  ten- 
ancy. Arden  v.  Sullivan,  supra.  See  Doe  d. 
Davenish  v.  Moffat,  15  Q.  B.  257.     See  Clayton  v. 
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Blakey,  8  T.  R.  3 ;  Lee  v.  Smith,  9  Ex.  662  ;  Doe 
d.  Pennington  v,  Taniere,  12  Q.  B.  998. 

A  devised  certain  estates  to  B  for  life,  with  a 
leasing  power ;  the  devisee  made  a  lease  (exclud- 
ing the  power),  which  contained  the  usual  cove- 
nants to  repair,  the  lease  was  afterwards  assigned 
to  the  defendants  who  took  possession ;  and  it  was 
held,  that  although  the  lease  was  void,  the  de- 
fendants held  as  tenants  from  year  to  year  under 
the  covenants  of  the  lease,  and  were  liable  to 
repair  up  to  the  end  of  the  term.  Beale  v.  San- 
ders, 3  Bing.,  N.  C.  859.  See  Pistor  v.  Cater,  9 
M.  &  W.  315. 

Wear  and  Tear. — A  yearly  tenant  is  not  liable 
for  injuries  arising  from  accidental  fire,  wear  and 
tear,  and  the  like.  Torriano  v.  Young,  6  Car.  & 
P.  8  ;  see  Martin  v.  Gillham,  2  Nev.  &  P.  668. 

Where  Injury  caused  by  the  Elements — Fire, — 
When  there  is  no  express  stipulation  to  that  effect, 
the  tenant  is  not  bound,  to  repair  in  case  of  fire, 
as  the  statute  6  Ann.  c.  31,  s.  67  (made  perpetual 
by  10  Ann.  c.  14)  provides  that  no  action  shall 
be  maintained  against  any  person  in  whose  house 
or  cfhamber  any  fire  shall  accidentally  begin  ; 
although  both  in  this  statute  and  the  Building 
Act  (14  Geo.  III.  c.  78)*  agreements  between  the' 
landlord  and  tenant  respecting  repairs  are  expressly 
excepted.  2  Har.  &  Ed.  N.  P.  1031.  See  the  1 
Bl.  Com.  431.  See  Canterbury  v,  Attorney-Gen- 
eral, 1  Phil.  Kep.  306 ;  Filliterv.  Phippard,  11  Q. 
B.  347. 

Tenant  Overholding, — If  a  tenant  hold  over 
after  the  termination  of  his  lease,  he  is  presumed 
to  hold  under  all  the  old  covenants  of  the  lease, 

♦  See  Metropolitan  Building  Act,  7  <fe  8  Vict.  c.  84, 
Sche.  A. 
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and  will  be  liable  under  a  covenant  in  the  ex- 
pired lease  to  keep  the  premises  in  repair ;  and 
if  they  are  afterwards  burned  down,  he  must  re- 
build them.  Digby  v.  Atkinson,  4  Camp.  275. 
See  Johnson  v.  St  Peters,  Bfereford,  4  Ad.  &  E. 
520. 

Tempest — Flood, — If  a  house  be  blown  by  tem- 
pest, or  destroyed  by  a  flood,  the  tenant  is  not 
liable  to  rebuild  it.  If,  however,  the  roof  be  stripped 
by  the  wind,  the  tenant  must  repair  it  in  convenient 
time.  Co.  Lit.  53  a ;  Bro.  Abr.  tit  "  Conditions," 
pL  40  ;^  2  Kol.  Abr.  818. 

Agricultural  Dilapidations, — Where  a  tenant 
agreed  to  leave  a  farm  as  he  found  it,  it  has  been 
held  to  be  an  agreement  to  leave  it  in  tenantable 
repair  if  he  so  found  it,  and  will  maintain  a 
declaration  so  laid.  Winn  v.  White,  2  Black  Rep. 
840. 

Farming  Premises  must  he  kept  in  Tenantable 
and  Proper  Manner, — ^A  tenant  from  year  to  year 
of  farming  premises  is  bound,  as  has  been  observed 
with  respect  to  yearly  tenants  of  houses,  only  to 
fair  and  tenantable  repairs,  so  as  to  prevent  waste 
or  decay  of  the  premises,  and  not  to  substantial  or 
lasting  repairs.     Ferguson  v, ,  2  Esp.  590. 

For  the  law  will  not  imply  a  contract  on  the 
part  of  such  a  tenant  to  repair  generally,  or  to  do 
any  particular  acts,  but  merely  to  use  the  farm  in 
a  husband-like  and  tenant-like  manner,  according 
to  the  custom  of  the  county  in  which  the  farm  is 
situated.  Horsfall  v,  Mather,  Holt  N.  P.  C.  7 ; 
Gibson  v.  Wells,  1  B.  &  P.  N.  R.  290 ;  Harnett  v, 
Maitland,  16  M.  &  W.  257 ;  Yellowly  v.  Gower,  11 
Ex.  294.^ 

Not  liable  for  Permissive  Waste, — But  he  is 
not  liable  for  want  of  repairs  arising  from  mere 
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neglect,  because  this  is  merepermissive  waste,  for 
wluch  he  is  not  liable.  Heme  v.  Bembow,  4 
Taunt  764. 

Who  liable  for, — A  tenant  who  had  been  let 
into  possession  under  an  instrument  which  did  not 
amount  to  a  present  lease,  and  had  paid  rent  under 
the  agreement,  was  held  liable,  in  an  action  for  the 
mismanagement  of  the  farm,  under  a  count  stating 
the  premises  to  have  been  demised  to  him.  Tempest 
V.  fowling,  13  East.  18.  See  Bichardson  v.  Grif- 
ford,  1  A.  &  E.  52  ;  Burdett  v.  Withers,  7  Ad.  & 
R  136  ;  Dietrichsen  v,  Giubilei,  14  M.  &  W.  845 ; 
Massey  v.  Goodall,  17  Q.  B.  310  ;  Bickford  v.  Par- 
son, 5  C.  B.  920 ;  White  v.  Nicholson,  4  M.  &  G. 
95 ;  Johnson  v.  St  Peter's,  Hereford,  Church- 
wardens, 4  Ad.  &  E.  520. 

Where  Dilapidations  accrue  whilst  Treating 
for  the  Purchase.  —  Where  the  completion  of  a 
contract  had  been  delayed  for  thirteen  years,  and 
the  property  became  deteriorated  by  dilapidation, 
the  loss  must  fall  on  the  purchaser,  if  the  state 
of  the  title  was  such  that  he  ought  to  have  com- 
pleted the  purchase  and  taken  possession.  Thus 
in  August  1828,  the  plaiatifif  agi-eed  to  sell  a  pro- 
perty to  the  defendant;  the  contract  was  to  be 
completed  on  the  9th  of  October  following,  and 
the  purchaser  was  to  be  entitled  to  possession; 
and  if  the  purchase  should  not  then  be  completed 
the  purchaser  was  to  pay  interest  at  £3  per  cent. 
from  that  day  until  full  payment.  The  abstract 
having  been  delivered,  all  parties  seemed  to  agree 
that  a  good  title  was  not  shown,  and  in  Novem- 
ber 1828,  the  time  for  completion,  was  enlarged 
to  the  21st  of  February  1829,  when  the  purchase- 
money  was  to  be  paid  without  interest,  and  the 
defendant  let  into  possession  ;  and  if  the  plaintiff 
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should  fail  to  make  a  good  title,  the  deposit  was 
to  be  returned  with  interest  at  £4  per  cent,  from 
the  9th  of  October.  The  defendant  refused  to 
coDQplete,  and  in  1829  brought  an  action  for  his 
deposit,  and  the  plaintiff  fil^  his  bill  for  specific 
performance.  The  defendant  had  not  taken  pos- 
session, and  great  dilapidation  had  occurred.  It 
was  decided  that  a  good  title  had  been  shown  in 
August  1828.  A  decree  was  made  against  the 
defendant  with  costs,  and  it  was  determined  that 
A  should  sustain  the  loss  by  dilapidation,  and 
should  pay  interest  at  £4  per  cent,  only  on  his 
purchase-money  from  the  time  of  filing  his  bill. 
Minchin  v,  Nance,  4  Beav.  332. 

Dilapidations  committed  be/ore  execution  of 
Lease,^-A  tenant  is  not  held  liable  for  breaches  of 
covenant  to  repair  committed  before  the  execution 
of  the  lease,  although  subsequent  to  the  day  from 
which  the  term  is  to  commence.  Shaw  v.  Kay,  1 
Ex.  412. 


section;  il 

Tenants-at'  WiU, 


Who  are — Not  liable — Even  where  the  Bouse  falls  dotcn. 

Who  ABE. — Tenants-at-will  are  those  who  hold 
merely  at  the  will  of  another,  and  whose  estates 
may  be  determined  at  any  time  without  notice. 

Not  liable, — The  estate  of  a  tenant-at-will  being 
so  micertain,  the  law  imposes  no  responsibility  upon 
him  for  dilapidations  ;  the  landlord,  therefore,  nas 
no  remedy  against  him,  unless  indeed  for  wilful 
waste.  Co.  Lit.  71 ;  see  Countess  of  Shrews- 
bury's case,  infra.  In  the  Countess  of  Shrews- 
bury's case  it  was  held  that  a  tenant-at-will 
was  not  liable  to  an  action  in  consequence  of  the 
house  being  burned  down  by  reason  of  his  negli- 
gently keeping  the  fire.  5  Eep.  13  nom.  Salop 
(Countess)  v.  Crompton  ;  Cro.  Eliz.  777,  784. 

In  Cruise's  Digest,  tit.  9,  ss.  14, 15,  it  is  said  that 
a  strict  tenant-at-will  is  not  bound  to  repair  or 
sustain  houses  like  a  tenant  for  years. 

Even  where  the  House /aUs  down, — If  a  tenant- 
at-will  suffer  his  house  to  fall  down,  no  action  lies, 
for  he  is  not  bound  to  repair ; .  he  takes  no  charge 
upon  him  but  to  occupy  and  pay  rent.  Salop 
(Countess)  v.  Crompton,  Cro.  Eliz.  784. 


SECTION    III. 
Tmamti  by  Elegit,  Statute  MerckarU,  or  Staple, 

Tenants  by  elegit^  Sue,,  are  not  incladed  in  the 
statutes  of  Marlbridge  or  Gloucester,  and,  like 
tenants-at-will,  they  are  not  bound  to  do  any  repairs. 
See  Worcester's  case  (Dean  and  Chapter  of)  6  Co. 
Eep.  37  a,  p.  328 ;  F.  N.  B.  58 ;  Bac.  Abr.  tit. 
*'  Waste  "  (H).  It  is  said  that  if  tenants  by  elegit 
commit  waste  by  cutting  timber,  &c.,  they  shall 
account  for  it  to  their  debtors.  F.  N.  B.  58  H. ; 
Bro.  Abr.  tit.  "  Waste,"  pi.  78 ;  Norwich  (Mayor  of) 
V.  Johnson,  3  Mod.  93. 


CHAPTEE  V. 

Sect.  I.  Oftlu  lAdbUityof  Tenant  in  Fee-simple  for  Dilapi- 
dations, 

Sect.  II.  Of  the' Liability  of  Tenant  in  Tail  for  Dilapida- 
tions, 

Sect.  III.  Of  the  LiahUity  of  Tenant  for  Life  for  DUapidor 
tionsy  and  herein  of  Tena/nt  for  Life  without  Impeachment 
of  Waste,  ^ 

Sect.  IV.  Of  ike  Liability  of  Parties  standing  in  the  relative 
positions  of  Landlord  and  Tenant  for  Term  of  Tears, 
and  herein  of  Tenant  for  Years  without  Impeachment  of 
Waste, 

Sect.  V.  Tenants  in  Common^  Joint- Tenants,  and  Co- 
parceners, ' 

Sect.  VI.  Of  the  LiahUity  of  Parties  standing  in  the  relative 
position  of  Mortgagor  and  Mortgagee, 

Sect.  VII.  To  what  Buildings  and  Parts  of  Buildings  a 
Covenant  to  repair  has  reference. 

Sect.  VIIL  Within  what  Time  Repairs  nvust  be  done. 


SECTION  I. 
Of  ihe  Liability  of  Tenant  in  Fe^-simple  for  Dilapidations, 


Not  Liable, 


Not-  LiMe.— It  is  quite  manifest  from  the  very 
nature  of  dilapidations,  that  unless  there  be  a  limi- 
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ted  estate,  and  a  person  on  whom  the  property 
will  certainly  devolve  after  the  due  determination 
of  the  particular  estate,  there  cannot  exist  any  right 
or  obligation  to  repair.  Therefore,  a  tenant  in  fee- 
simple,  who  has  the  absolute  property  in  the  land, 
is  not  bound  to  repair,  for  he  cannot  commit  either 
dilapidations  or  waste ;  he  is  responsible  to  no  one 
for  the  manner  in  which  he  uses  or  treats  the 
estate,  and  the  party  to  whom  he  devises  it  takes 
it  with  all  its  defects.  From  the  foitegoing  obser- 
vations it  will  appear  that  it  is  not  requisite  that 
the  succession  should  be  vested  in  any  certain  per- 
son ;  it  suffices  if  there  be  a  right  which  is  certain 
to  take  effect. 
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SECTION  11. 
OJ  the  Liability  of  Tenant  in  Tail  to  Dilapidations. 


Not  liahk — After  Possibility ^  dbc. 

Not  liable, — The  same  observations  apply  to  ten- 
ant in  tail  as  to  a  tenant  in  fee-simple ;  and  the 
reason  assigned  for  it  is,  that  the  right  of  the 
remainder-man,  after  an  estate-tail,  is  so  remote 
and  uncertain,  that  its  value  cannot  be  affected  by 
any  dilapidations  or  alterations  of  the  tenements. 

Tenant  in  tail  may  commit  waste  in  houses  as 
well  as  in  all  other  parts  of  the  estate,  notwith- 
standing any  restraint  to  the  contrary ;  and  no 
instance  can  be  shown  where  a  tenant  in  tail  has 
been  restrained  from  committing  waste  by  injunc- 
tion of  the  Court  of  Chancery.  See  Bac.  Abr.  tit. 
'*  Waste  "(F). 

After  Possibiliiy,  &c. — Tenant  in  tail,  after 
possibility  of  issue  extinct,  may  be  restrained  in 
equity  from  committing  destruction  of  the  pre- 
mises.   Williams  v.  Williams,  15  Yes.  Jun.  430. 


2f 


SECTION  III. 

Of  the  Liability  of  Tenant  for  Life  to  DilapidatimiSy  and 
herein  of  Tenant  for  Life  tnthout  impeachment  of  Waste, 


Must  repair — Cannot  make  Remainder-man  contribute — 
Tenant  for  Life^  without  Impeachment  of  Waste,  has 
more  extensive  Powers  than  Tenant  for  Life — Cannot 
pull  down  Houses — Where  limited — The  Effect  of  Bestric- 
turn  on  Bight  to  Timber, 

Must  repair. — It  is  laid  down  that  a  tenant  for 
life  is  obliged  to  keep  the  houses  on  the  estate  in 
repair,  even  though  he  be  such  without  impeach- 
ment of  waste.    Parteriche  v,  Powlet,  2  Atk.  383. 

Cannot  make  Bemainder-man  contribute. — 
Tenants  for  life  have  been  refused  by  the  Court  of 
Chancery  an  inquiry  as  to  whether  extensive  re- 
pairs, such,  for  instance,  as  those  occasioned  by 
dry-rot  and  putting  on  a  new  roof,  would  not  be 
beneficial  to  all  parties  interested,  in  order  to  make 
the  remainder-man  contribute  towards  such  re- 
pair. Hibbert  v.  Cooke,  1  Sim.  &  Stu.  552; 
ifairn  v.  Marjoribanks,  3  Buss.  582.  In  the  for- 
mer case,  however,  the  Vice-Chancellor  allowed  a 
tenant  for  life  the  expense  of  finishing  a  mansion- 
house  left  unfinished  by  the  testator. 

Tenant  for  Life  tvithout  Impeachment  of  Waste 
his  more  extensive  Poioers  than  Tenant  for  Life, 
—It  was  formerly  held  that  tenant  for  life  without 
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impeachment  was  merely  exempted  from  being 
called  to  account  for  any  waste  he  might  comr 
mit  or  permit,  that  he  had  no  absokite  property. 
Finche's  case,  cited  6  Co.  Rep.  62,  63.  But  it 
was  afterwards  held,  that  the  words,  "  without 
impeachment  of  waste,"  not  only  gave  him  this 
exemption,  but  also  conferred  upon  him  a  greater 
interest  and  more  extended  powers  than  an  ordi- 
nary tenant  for  life.  See  Bowie's  case,  11  Co. 
Eep.  79 ;  Co.  Lit.  220  a. 

Cannot  pull  dotvn  Hottses. — If  tenant  withotit 
impeachment  of  waste  attempt  to  pull  down 
houses,  equity  will  restrain  him ;  and,  when  they 
have  been  pulled  down,  will  compel  him  to  re- 
build. Vane  v.  Bernard  (Lord),  2  Vern.  738; 
S.  C.  1  Salk.  161 ;  See  Bolt  v.  Somerville  (Lord), 
2  Equity  GajB.  Abr.  tit.  "  Waste,"  pi.  8,  p.  759. 

Where  limited, — The  generality  of  the  clause  is, 
however,  sometimes  limited ;  and  where  the  lease 
was  made  **  absque  impetitione  vasti ;  proviso 
quod  non  prosterneret  domus  voluntarid,"  and  the 
tenant  voluntarily  prostrated  the  houses,  and  on 
an  action  of  waste  being  brought  it  was  objected 
that  the  action  should  have  been  covenant,  for 
that  this  proviso  could  not  alter  the  general  nature 
of  the  lessee's  estate,  which  was  "  without  im- 
{)eachment  of  waste,"  it  was  held  that  these  words 
had  an  effect  on  the  lessee's  estate,  and  that  he 
was  only  a  qualified  and  imperfect  tenant  without 
impeachment  of  waste.  9  Hen.  VI.  35,  pi.  6 ;  Plow. 
135. 

Effect  of  Restriction  on  Right  to  Timber, — If 
it  be  manifest  that  the  intention  was  to  use  the 
words  without  impeachment  of  waste,  the  court  of 
equity  will  restrain  the  tenant  from  cutting  down 
timber.    See  Aston  r.  Aston,  1  Ves.  264. 


SECTION  IV. 

0/  the  Liability  of  Tenant  for  Term  of  Tears  for  DilapidO' 
turns,  and  herein  of  Tenant  for  Tern  of  Tears  without 
Impeachment  of  Waste. 


Liability  of  Landlord  where  no  Contract  or  Exemption — 
Where  there  is  a  Contract  to  Repair —  Where  he  has  agreed 
to  put  the  Premises  vn* Repair— ^To  Repair  at  End  of  Term 
— Still  liable  though  Injury  caused  by  the  Act  of  another — 
Extent  of  Obligation  on  Covenant  to  Rebuild  andReplace~^ 
Exemption  in  ccue  of  Fire  or  Tempest — If  Landlord  do 
not  covenant  to  Rebuild — Of  (he  Tenant* s  Liability — Must 
keep  Premises  in  substantial  Repair  —  Where  Premises 
Repaired  before  the  expiration  of  the  Lease — PavemevU — 
Windows — Inside  Painting — To  Paint  at  the  end  of  five 
years — To  Repair  forthwith — In  case  of  Fire — Substantial 
Repairs — J^ot  liable  to  put  down  new  Floor — J^or  to  pull 
down  and  Rebuild — Regard  may  be  had  to  the  State  of  the 
Premises  when  the  Term  commenced — Old  Premises — 
When  there  was  Agreement  for  a  Lease  with  Covenant  to 
Repair,  but  no  Lease  made — Tenant  for  Tears  without 
Impeachvunt  for  Waste. 

Liability  of  Landlord  where  no  Contract  or  Ex- 
emption,— In  those  cases  \vhere  the  tenant  has  a 
lease  for  years  of  the  premises,  the  landlord  re* 
ceiving  an  equivalent  or  compensation  for  the  use 
of  them  in  the  shape  of  rent,  if  there  be  no  express 
contract  that  the  tenant  shall  keep  the  premises 
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in  substantial  repair ;  or  if  there  be  no  express 
exemption  from  liability  to  repair,  the  tenant  is 
only  bound  to  preserve  the  premises  from  occa- 
sional and  accidental  dilapidations. 

A  landlord  is  not  liable  to  do  any  repairs  what- 
ever during  the  term,  unless  he  has  bound  himself 
by  express  covenant  or  promise  in  the  lease  or 
agreement  to  do  so.  It  is  necessary,  therefore, 
that  his  obligation  should  be  inserted  in  the  lease 
or  agreement.     Seago  v,  Deane,  4  Bingh.  459. 

Where  there  is  a  Contract  to  Repair, — In  Slater 
V.  Stone,  Cro.  Jac.  645,  it  was  held  that  a  cove- 
nant by  the  lessee  that  he  would,  after  repair  of 
the  messuages  by  the  lessor,  repair  them  during 
the  terra,  and  leave  them  repaired,  imposed  no 
obligation  on  him  to  make  the  repairs  of  a  dove- 
house  until  it  had  been  once  repaired  by  the 
lessor,  though  it  was  in  good  repair  at  the  com- 
mencement of  the  term.  But  this  has  been 
doubted.  It  is  conceived  that  it  is  not  law.  See 
4  By.  &  Jar.  Con.  Free.  407,  3d  ed. 

When  the  lessee  covenants  to  keep  in  repair 
the  messuages,  buildings,  and  premises  demised, 
the  same  being  first  put  into  repair  by  the  lessory 
this  creates  a  condition  precedent,  and  tlie  lessee 
is  not  bound  to  repair  any  part  until  the  lessor 
has  first  repaired  the  premises.  Neale  v,  KatcliflF, 
15  Q.  B.  916. 

Where  he  agrees  to  put  Premises  in  Repair. — 
But  where  the  words  were,  "  It  is  agreed  that  the 
lessee  shall  keep  the  house  in  good  repair,  the 
lessor  putting  it  in  good  repair."  This  created  a 
covenant  on  the  part  of  the  lessee  to  repair,  and 
that  an  action  lay  against  him  if  he  did  not  put  it 
into  repair.  Brown  v.  M'Kinally,  1  Esp.  278; 
see  Hawkins  v,  Sherman,  3  Oar.  &  P.  459. 
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Where  the  landlord  expressly  binds  himself  to 
do  repairs,  there  is  no  implied  condition  that  if 
such  repairs  be  not  done  the  tenant  may  quit. 
Surplice  V.  Farnsworth,  7  Jur.  760  ;  13  L.  J.  N. 
S.  jJ15,  0.  P.  See  Furnivall  v.  Grove,  30  L.  J.  C. 
P.  3.  See  ante,  p.  438,  nor  can  the  tenant  do  them 
and  deduct  the  cost  from  the  rent.    Ante,  p.  438. 

To  Repair  at  end  of  Term. — ^Where  the  lessor 
sold  premises  subject  to  a  running  lease,  and 
bound  himself  to  do  repairs  at  the  expiration  of 
the  tenancy,  he  is  liable  to  do  the  repairs  at  what- 
ever time  and  in  whatever  manner  the  tenancy 
determined  ;  and  accordingly,  in  HorsfaU  v.  Testar 
(1  Moore,  89,  7  Taunt.  385),  where  the  owner 
had,  at  the  time  when  he  sold  the  premises,  en- 
tered into  an  agreement  with  the  vendee  to  do  all 
such  repairs  as  should^  be  left  undone  by  the  tenant 
(whose  term  was  tmexpired)  at  the  expiration  of 
the  tenancy,  and  the  tenant  had  entered  into  an 
agreement  with  the  vendee  to  quit  immediately, 
whereupon  the  vendee  commenced  an  action 
against  the  vendor  for  not  putting  the  premises 
in  repair  at  the  expiration  of  the  tenancy,  accord- 
ing to  his  covenant,  it  was  held  that  the  words  in 
the  declaration,  **atthe  expiration  of  his  tenancy," 
might  be  lejected  as  surplusage,  and  that  it  was 
immaterial  when  the  tenant  quitted,  because  at 
that  time,  whenever  it  was,  the  defendant  might 
have  entered  to  make  the  repairs.  Goodson  v, 
Gouldsmith,  2  Oar.  &  P.  555,  per  Beat,  C.  J. 

And  Landlord  still  liable,  although  the  Injury 
he  caused  by  the  Act  of  another, — When  the  lessor 
of  a  house,  situate  in  a  borough,  covenanted  with 
the  lessee  to  repair  all  the  external  parts  of  the 
premises,  except,  &c.,  and  the  corporation  pulled 
down  an  adjoining  house,  leaving  the  wall  of  the 
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demised  house  exposed  and  without  support,  and 
thereupon  the  wall  fell  down  and  the  house  be- 
came uninhabitable,  and  the  lessor  when  called 
upon  to  repair  refused,  and  the  lessee  began  to 
rebuild  the  wall,  and  sued  the  lessor  upon  his 
covenant :  it  was  held  that  the  external  parts  of 
the  premises  are  those  which  form  the  enclosure  of 
them,  and  beyond  which  no  part  of  them  extends  ; 
and  that  defendant  was  liable  on  his  covenant, 
though  the  injury  to  the  wall  was  done  in  the  first 
instance  by  the  corporation.  Green  v.  Eales,  2  Q. 
B.  225  ;  1  G.  &  p.  468. 

Extent  of  Obligation  on  Covenant  to  rebuild  and 
Jteplace. — When  the  lessor  covenanted  that  he 
would,  in  case  the  premises  demised  should  be 
burned  down,  *'  rebuild  and  replace  "  them  in  the 
same  state  as  before  the  fire,  he  is  only  bound  to 
restore  the  premises  to  the  same  state  as  when  he 
let  them ;  and  he  is  not  bound  to  rebuild  any 
additional  parts  which  may  have  been  erected  by 
his  tenant  Loader  v.  Kemp,  2  C.  &  P.  375,  per 
Best,  C.  J. 

Exception  by  Fire  and  Tempest. — ^If  the  lessor 
covenant  to  repair,  &c.,  **  casualties  by  fire  and 
tempest  excepted/'  it  seems  the  landlord  is  not 
bound  to  repair  in  either  of  the  excepted  cases 
(Weigall  u  Waters,  6  T.  E.  488) ;  although  the 
tenant  continues  liable  to  rent.  Hare  v.  Groves,  3 
Anstr.  687 ;  Belfour  v,  Weston,  1  T.  R.  310,  ante, 
p.  441. 

If  Landlord  do  not  covenant  to  Rebuild. — If  the 
landlord  do  not  covenant  to  repair,  the  tenant 
cannot  compel  him.  Bayne  v.  Walker,  3  Dow. 
233.  Therefore  the  tenant  has  no  right  to  call 
upon  the  landlord  in  such  cases  to  lay  out  the 
amount  of  the  sum  for  which  he  had  insured  the 
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premises  on  their  being  burned  down.  Pindar  v. 
Ainsley,  cit.  1  T.  R  312. 

Nor  will  equity  interfere.  Leeds  v.  Cheetham, 
1  Sim.  146 ;  Holtzaflfel  v.  Baker,  18  Ves.  115 ; 
see  Hare  v.  Groves,  supra  ;  Lofft  t;.  J)ennis,  1  E.  & 
E.  474  ;  28  L.  J.  168  ;  and  see  p.  304. 

Liability  of  Tenant  to  keep  Premises  in  svb- 
stantiaZ  Repair. — Although  covenants  to  repair 
have  always  been  construed  more  liberally  in 
favour  of  the  landlord  than  the  tenant,  yet^  on  a 
general  covenant  to  repair,  the  tenant  is  only 
bound  to  keep  the  premises  in  substantial  repair : 
a  literal  performance  is  not  required.  Harris  v. 
Jones,  1  Mo.  &  Rob.  173.* 

Where  Premises  repaired  before  the  expiraiion 
of  Lease. — The  lease  contained  a  covenant  '*  as 
often  as  was  necessary,  well  and  sufficiently  to  re* 
pair, uphold,  sustain,  paint,  glaze,  cleanse, and  scour, 
and  keep  and  leave  the  premises  in  such  repair, 
reasonable  tear  and  wear  excepted :''  the  tenant,  if 
he  has  repaired  within  a  reasonable  time  before 
leaving,  is  only  bound,  in  addition  to  the  repair  of 
actual  dilapidations,  to  clean  the  old  paint,  &c., 
and  not  to  repaint.  Scales  t;.  Lawrence,  2  Fos.  & 
Fin.  289,  WUles.  J. 

Pavement  and  Windows. — A  covenant  to  leave 
the  premises  at  the  eud  of  the  term  sufficiently 
maintained,  repaired,  paled,  and  fenced,  was  held 
to  have  been  broken  when  the  pavement  was  out 

♦  "Pulling  down  or  prostrating  houses,  or  suffering 
houses  to  be  uncovered,  whereby  the  spars  or  rafters, 
plaunchers,  or  other  timbers,  become  rotten,  is  waste." 
Co.  Lit.  53  a.  ''But  if  the  house  be  uncovered  when  the 
tenant  cometh  in,  it  is  no  waste  to  suffer  the  same  to  faU 
down.  But  though  it  be  ruinous  at  the  tenant's  coming 
in,  yet  if  he  pull  it  down  it  is  waste,  unless  he  re-edifie  it 
againe." — Id. 
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of  repair,  and  the  glass  in  the  windows  broken. 
Pyot  V.  St  John,  Cro.  Jac.  329. 

Inside  Fainting. — ^Under  a  covenant  that  the 
tenant  should  and  would  substantially  repair,  up- 
hold, and  maintain  a  house,  he  is  bound  to  keep 
up  the  inside  painting.  Monk  v,  Noyes,  1  Car.  & 
P.  265. 

To  Paint  at  the  end  of  five  years. — A  covenant 
to  paint  at  the  end  of  five  years  is  not  a  continuing 
covenant. 

To  Repair  forthwith,  is  not  to  be  limited  to 
any  specific  time  ;  such  a  covenant  must  receive  a 
reasonable  construction,  Davis  v.  Burrell,  17  L. 
T.  56,  per  Jervis^  0.  J. 

In  case  of  Fire. — The  lessee  of  a  house,  on  a 
general  covenant  to  repair,  is  bound  to  rebuild  in 
case  the  house  be  consumed  by  an  accidental  fire. 
Chesterfield  (Earl)  v.  Bolton  (Duke),  Com.  R. 
627 ;  Bullock  v.  Dommitt,  6  T.  R.  650  ;  Pool  v. 
Archer,  Skin.  210  ;  Digby  v.  Atkinson,  4  Campb. 
275  ;  Clark  v.  Glasgow  A^ss.  Co.,  1  Macq.  H.  of  L. 
668.    Sco.  App.  cas.  668,  post,  470. 

A  testator  directed  his  trustees  to  allow  A  to 
occupy  a  mill  as  long  as  he  should  think  proper  to 
do  so,  keeping  the  premises  in  good  and  tenant- 
able  repair  and  repairing  at  a  certain  rent.  A 
took  possession,  and  the  premises  were  destroyed 
by  fire.  Held  that  A  was  bound  to  reinstate 
them,  and  was  liable  for  the  rent  in  the  meantime, 
and  that  .he  could  not  escape  from  his  liability  to 
rebuild  by  declining  any  longer  to  retain  them. 
Gregg  V.  Coates,  23  Beav.  33 ;  2  Jur.  N.  S.  964. 

Substantial  Repairs.^^In  the  lease  of  a  dwell- 
ing-house with  the  appurtenances,  for  a  term  of 
years,  the  covenant  to  keep  and  leave  the  house  in 
repair  was  held  to  be  satisfied  by  keeping  it  in 
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Bubstantial  repair,  according  to  the  nature  of  the 
building ;  and  with  a  view  to  determine  the  re- 
lative sufficiency  of  the  repair,  the  jury  may  be 
directed  to  inquire  whether  the  house  was  new  or 
old  at  the  lime  of  the  demise.  Stanley  v.  Tow- 
good,  3  Bing.  N.  C.  4 ;  3  Scott,  313. 

In  Belcher  v.  Mlntosh,  2  M.  &  R.  186,  where 
the  agreement  was  "  to  put  premises  into  habit- 
able repair,"  Alderson,  B.,  said,  "  It  is  difficult  to 
suggest  any  material  difference  between  the  term 
'  habitable  repair,*  used  in  the  agreement,  and  the 
more  common  expression  *  tenantable  repair  :'  they 
must  both  import  such  a  state  as  to  repair  that  the 
premises  may  be  used  and  dwelt  in,  not  only  with 
safety,  but  with  reasonable  comfort,  by  the  class  of 
persons  by  whom  and  for  the  sort  of  purposes  for 
which  they  were  to  be  occupied." 

Not  liable  to  put  down  new  Floor. — The  tenant 
being  only  liable  for  substantial  repairs,  he  cannot 
be  charged  under  a  general  covenant  to  repair  with 
the  extra  expense  of  putting  down  a  new  or  im- 
proved floor.  Soward  v.  Leggatt,  7  C.  &  P.  613, 
per  Ahinger^  0.  B.  See  An  worth  v,  Johnson,  6  C. 
&  P.  239. 

Nor  to  pull  dovm  and  rebuild, — ^A  covenant  to 
repair  does  not  compel,  or  even  authorise,  the  les- 
see to  pull  down  and  rebuild,  although  it  does 
bind  him  to  rebuild  in  case  the  premises  fall  down. 
Jones  d.  Cowper  v.  Verney,  Willes,  169. 

Regard  being  had  to  the  State  of  the  Premises 
when  Term  commenced, — So  where  the  covenant 
was  to  keep  the  premises  in  good  and  tenantable 
repair,  and  to  surrender  them  at  the  end  of  the 
term  in  like  tenantable  condition,  reasonable  wear 
and  tear  excepted,  Tindal,  C.  J.,  observed,  that  the 
meaning  of  such  a  covenant  was  understood  to  be 
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good  tenantable  repair,  regard  being  had  to  the 
state  of  the  premises  in  point  of  age.  The  land- 
lord is  not  to  have,  at  the  end  of  the  term,  a  new 
house  at  the  tenant's  expense ;  the  general  state 
and  condition  of  the  premises  at  the  time  of  the 
demise  may  be  shown,  but  not  matters  of  detail. 
Young  V.  Mantz,  6  So.  277.  See  also  Burdett  v. 
Withers.  7  A.  &  E.  136. 

Old  Premises. — When  the  lessee  covenants  to 
keep  old  premises  in  repair,  he  is  not  liable  for 
such  dilapidations  as  result  from  the  natural  opera- 
tion of  time  and  the  elements.  Gutteridge  v, 
Munyard,  7  0.  &  P.  129. 

Tindal,  0.  J.,  said,  in  Muntz  v.  Goring,  4 
Bing.  N.  C.  453,  "  The  same  nicety  of  repair  is 
not  exacted  for  an  old  building  as  for  a  new 
one." 

A  covenant  to  keep  old  premises  in  repair,  and 
leave  them  in  repair  at  the  end  of  the  term,  means, 
that  the  lessee  will,  if  necessary,  put  them  into 
repair,  otherwise  they  cannot  he  kept  or  left  in  re- 
pair pursuant  to  the  covenant.  Payne  v,  Haine, 
16  M.  &  W.  641.  Their  age  and  class  and  general 
condition  must  be  taken  into  consideration. — lb. 

Where  there  was  an  Agreement /or  a  Lease  with 
Covenant  to  Repair,  hut  no  Lease  made, — Where, 
by  an  agreement  for  a  lease  of  copyhold  premises 
for  a  term  of  years,  to  be  made  as  soon  as  a  licence 
could  be  obtained  from  the  lord  of  the  manor,  de- 
fendant covenanted  to  keep  the  premises  in  repair 
during  the  said  term,  and  there  was  a  covenant  by 
plaintiff  for  quiet  enjoyment ;  defendant  entered 
and  occupied  the  premises  for  the  term  :  it  was 
holden  that  he  was  liable  on  the  covenant  to  re- 
pair, though  no  lease  had  ever  been  made  to  him 
pursuant  to  the  agreement,  nor  any  licence  obtained 
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from  the  lord  for  that  purpose.    Pister  v.  Cater, 
9  M.  &  W.  315. 

Tenant  for  Years  totthout  Impeachment  of 
Waste. — Where  a  lease  was  made  by  a  bishop  for 
twenty-one  years  without  impeachment  of  waste, 
and  the  tenant  cut  down  none  of  the  trees  until 
about  the  end  of  the  term,  when  he  began  to  fell 
them,  the  Court  of  Chancery  granted  an  injunction. 
Cited  in  Skelton  v.  Skelton,  2  Swans.  171,  Lord 
Nottingham's  MSS. 


SECTION  V. 
Tenants  in  Common,  Joint-Tenants  and  Coparceners. 

Answerable  for  Voluntary  Waste. — ^There  is  a 
mutual  obligation  on  the  part  of  tenants  in  com- 
mon, or  joint-tenants,  to  use  the  premises  in  such 
a  manner  as  not  to  interfere  with  or  prejudice 
the  right  of  their  fellow's  user  ;  for  voluntary  waste, 
therefore,  each  is  answerable  ;  though  it  is  obvious 
for  permissive  waste  they  are  not  responsible,  each 
having  the  same  power  to  prevent  the  decay  by 
timely  reparation,  and  the  neglect  to  do  so  is  as 
much  the  default  of  one  as  the  other ;  but  each 
is  bound  to  contribute  towards  the  reparation  of 
decay  caused  by  time,  &c. 

If  tenants  in  common  have  different  estates, 
thus,  one  in  fee  and  the  other  for  years,  the  tenant 
in  common  in  fee  can  call  upon  the  other  to  contri- 
bute towards  tenantable  repairs. 

If  tenants  in  common,  or  joint-tenants,  have 
only  an  estate  for  life  or  years,  it  is  their  duty  to 
the  lessor  to  keep  the  premises  in  tenantable  re- 
pair. 

Action  of  Waste. — At  common  law  an  action 
of  waste  was  not  maintainable  between  tenants  in 
common  and  joint-tenants.  The  stat  of  West- 
minster 2,  13  Ed.  I.  c.  22,  gave  a  writ  of  waste 
for  one  tenant  in  common,  or  joint-tenant  of  a 
wood,  turbary,  or  the  like. 
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Coparceners. — ^The  above  statute  did  not  ex- 
tend to  coparceners,  nor  does  it  seem  that  co- 
parceners are,  at  law,  compellable  to  contribute 
towards  the  repairs  of  houses,  &c.,  because  any  of 
them  might  at  common  law  have  enforced  a  parti- 
tion, which  a  tenant  in  common  or  a  joint  tenant, 
could  not  do.  See  2  Inst.  403  ;  and  Bac.  Abr.  tit 
"  Waste''  (G). 


SECTION  VI. 
Mortgagor  and  Mortgagee, 


Mortgagee  hound  to  Repair — But  not  when  Decay  caused  hy 
Timey  dhc, — Alterations — Eight  to  Timber, 

Mortgages  bound  to  Eepair, — Where  land  is 
held  as  a  pledge,  that  is,  in  cas^  of  mortgage,  the 
mortgagee  is  bound  to  preserve  the  premises  from 
occasional  or  accidental  dilapidations,  and,  as  his 
occupation  is  not  for  the  purpose  of  making  any 
profit  of  the  land,  but  merely  to  hold  it  as  a  pledge, 
the  mortgagor  is  bound  to  repay  the  sum  expended 
in  repairs. 

A  mortgagee,  like  any  other  tenant,  is  bound  to 
keep  the  buildings  and  other  parts  of  the  estate  in 
ordinary  repair.  Godfrey  v.  Watson,  3  Atk.  517. 
And  the  Court  of  Chancery  will  compel  him  to 
do  so. — Id. 

Where  the  mortgagee  had  burned  wainscot,  the 
Court  ordered  him  to  deliver  up  possession  on  re- 
ceiving security  to  pay  what  was  due.  Hanson  v, 
Derby,  2  Vern.  392. 

But  not  when  Decay  caused  by  Time,  &c. — But 
he  is  not  liable  for  gradual  decay,  the  efifects  of 
time.  Kussell  v.  Smithies,  1  Anst.  96 ;  Wragg 
V.  Smithies,  2  Y.  &  Col.  Ex.  117. 

Alteration's. — The  mortgagee  may  pull   down 
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ruinous  buildings  and  erect  better  ones,  to  prevent 
a  forfeiture;  but  he  cannot  alter  the  mortgaged 
premises.     Hardy  v.  Beeves,  4  Ves.  480. 

Eight  to  Timber. — It  would  seem  that  when 
the  land  is  of  insufficient  security,  the  mortgagee 
may  cut  down  and  sell  timber.  Withrington  v. 
Banks,  Sel.  C.  0.  31.  But  otherwise  he  has  no 
right  to  do  so,  and  the  Court  of  Chancery  will  re- 
strain him  by  injunction.  Farrant  v.  Lovel,  3  Atk. 
723. 

The  mortgagor  cannot  cut  down  timber.  Hum- 
phries V.  Harrison,  1  J.  &  W.  581.  See  Fairfield 
V,  Weston,  2  Sim.  &  Stu.  96 ;  but  see  Hippesley  v. 
Spencer,  5  Mad.  422. 


SECTION  VII. 

To  what  Buildings  and  Farts  of  Buildings  a  Covenant  to 

Repair  has  Reference, 


It  extends  to  every  portion  of  the  Premises — After  erected 
Buildings —  Verandah — Millstones— If  Buildings  not  fixed 
in  Soil — Where  Lease  renewed — Stable  Racks — Building 
Leases — Agricultural — Farming  Buildings — Housebote — 
Good  Repair — Oktss  Windows — Accidents —  Unavoidable 
Accident  of  the  Elements;  in  case  of  Fire — Temyest-^ 
Floods — Bffect  of  Covenant — Wear  and  Tear — Painting — 
Eow  Covenant  construed — Age  of  Premises —  What  amounts 
to  a  Breach — Making  Doorway  into  adjoini7ig  House — 
Enlarging  Windows,  dbc. — New  Hov^e  must  be  like  old 
one — Converting  two  Chcmhers  into  one — Boundary  Walls 
— Obligation  to  repair  Party  Fences  {\)  by  Ovmers  and 
(2)  Occupiers-^Party  Walls — Fence  Walls,  dec, — Pa/rty 
Walls — Repairing  Cellars. 

It  extends  to  every  portion  of  the  Premises. — 
Covenants  being  construed  strictly  in  favour  of 
ihe  lessor,  extend  not  only  to  all  such  buildings 
as  are  erected  during  the  term,  but  also  to  every 
portion  of  the  demised  premises.  See  1  Esp.  N. 
P.  277  ;  Dowse  v.  Call,  2  Ventr.  126 ;'  Dowse  v. 
Earle,  3  Lev.  264. 

After-erected  Buildings. — ^A  covenant  in  a  lease 
of   **  three  tenements,  or  dwelling-houses,  and  a 

2a 
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field  or  plot  of  ground  adjoining."  well  and  suffi- 
ciently to  repair,  sustain,  and  keep  the  said  tene- 
ments or  dwelling-houses,  field,  plot  of  ground,  and 
premises,  and  any  part  thereof,  as  well  in  houses, 
buildings,  walls,  hedges,  ditches,  fields,  and  gates, 
as  in  all  other  needful  and  necessary  reparations 
whatsoever,  when  and  as  often  as  occasion  shall 
require  during  the  said  term.  Held,  that  the 
lessee  was  not  bound  by  this  covenant  to  repair 
buildings  erected  after  the  lease  on  portions  of 
the  field.  Cornish  v.  Cleife,  13  W.  R  389  ;  3  H. 
&  0.  446 ;  34  L.  J.  N.  S.  Ex.  19  ;  and  when  the 
covenant  was  to  repair  the  buildings  demised,  and 
to  rebuild  them  if  necessary,  and  to  keep  the  fences 
in  repair,  there  is  no  obligation  on  the  tenant  to 
keep  in  repair  additional  buildings  erected  on  other 
parts  of  the  land.  Worcester  School  Trustees  v. 
Doe  d.  Rowlands,  9  C.  &  P.  734 

Where  a  tenant  covenanted  to  repair  the  build- 
ings to  be  erected  on  a  farm  during  the  term,  the 
tenant,  by  permission  of  landlord,  who  was  lord  of 
the  manor,  built  a  house  on  the  waste  adjoining 
the  farn^,  and  which  he  enjoyed  with  the  farm. 
Held  that  he  was  bound  to  keep  this  house  in  re- 
pair. In  re  Newbery  ;  White  v.  >  Waklev,  26 
Beav.  17;  28  L.  J.  Ch.77. 

A  covenant  to  leave  a  house  and  land  in  good 
repair  at  the  end  of  the  term,  and  the  lessee  erect 
a  messuage  upon  part  of  the  land,  he  must  leave 
tiiat  in  repair  also.    Bac.  Abr.  '*  Covenant "  (F). 

Verandah, — So  a  covenant  to  yield  up  in  repair 
all  buildings  and  improvements  erected  during 
the  term,  includes  a  verandah,  the  lower  part 
of  which  was  attached  to  posts  fixed  in  the  soil. 
Penny  v.  Brown,  2  Stark.  N.  P.  403;  ante,  p. 
124. 
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Millstone, — ^As  also  a  millstone.  Martyr  v. 
Bradley,  9  Bing.  24 ;  2  M.  &  Scott,  25. 

Ifruyt  fixed  in  Soil — If,  however,  the  buildings 
erected  be  solely  for  the  purposes  of  trade  and 
manufacture,  and  are  not  let  into  the  soil,  but 
merely  rest  on  blocks  or  pattens,  the  covenant  does 
not  extend  to  them.  Naylor  v,  Collin^e,  1  Taunt. 
19  ;  and  see  ante,  pp.  12,  1 24.     See  Fixtures. 

Where  Lease  renetved. — When  a  tenant  erects 
fixtures  for  the  purposes  of  his  trade  on  the  de- 
mised premises,  and  afterwards  takes  a  new  lease, 
to  commence  on  the  expiration  of  the  former,  with 
a  general  covenant  to  repair,  he  is  bound  to  repair 
the  fixtures.  Thresher  v.  East  London  Water- 
works Co.,  2  B.  &.  0.  608 ;  ante,  p.  129. 

Stable  Backs. — Backs  are  included  in  a  covenant 
to  repair  stables,  although  the  declaration  did  not 
show  that  they  were  fixed  to  the  freehold.  Anon., 
2  Vent.  214. 

Building  Leases. — ^When  a  lessee,  in  a  lease  of 
three  messuages,  covenanted  to  pull  down  the 
houses  and  rebuild  three  others,  and  to  repair  the 
houses  so  agreed  to  be  rebuilt,  and  also  that  he 
would  repair  the  demised  premises,  and  leave  the 
said  premises  in  repair,  and  he  pulled  down  the 
three  and  built  four  in  their  stead',  it  was  held 
that  though  he  was  obliged  to  build  only  three 
houses,  yet  he  was  bound  to  deliver  up  all  in 
repair,  the  last  covenant  being  general,  and  not 
confined,  as  the  former,  to  the  houses  agreed 
to  be  built.  Dowse  v.  Earle,  3  Lev.  264  ;  Dowse 
V.  Call,  2  Vent.  126.  See  Brown  v.  Blunden, 
Skin.  121. 

The  lessee  covenanted  within  two  years  from 
the  date  of  the  lease  to  put  four  messuages  in  good 
repair,  and  keep  them  in  repair  during  the  term, 
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and  further,  within  the  first  fifty  years  of  the  term, 
to  take  down  the  messaages,  as  occasion  may  re- 
quire, and  in  the  place  thereof  to  erect  four  new 
messuages:  the  Court  of  Common  Fleas  inti- 
mated that  if,  within  the  fifty  years,  the  houses 
should  be  so  repaired  as  to  make  them  completely 
and  substantially  as  good  as  new  houses,  the 
"  occasion  '*  on  which  the  new  houses  were  to  be 
built  did  not  rise.  Evelyn  v.  Baddish,  7  Taunt. 
411,  Holt,  543. 

Liability  of  Assignee  of  Tenant — When  the 
lessee  covenanted  to  lay  out  a  specific  sum  on  the 
demised  premises,  within  a  given  period,  in  erect- 
ing and  rebuilding  messuages,  and  the  same  so  to 
be  erected,  and  all  other  houses  thereafter  to  be 
erected,  to  repair,  and  the  demised  premises,  with 
all  such  other  houses  so  well  repaired,  at  the  end 
of  the  term  to  yield  up:  the  Court  held,  that  the 
liability  of  assignee  did  not  extend  to  buildings 
erected  on  the  premises  at  the  time  the  lease  was 
granted,  because  the  intention  evidently  was  to 
remove  those  and  erect  others  in  their  place  ;  and 
the  landlord,  not  having  insisted  on  the  lessee 
erecting  new  houses  within  the  given  period,  could 
not  call  upon  the  assignee  to  repair  the  old  and 
dilapidated  buildings  which  he  had  neglected  to 
take  down.    Lant  v,  Norris,  1  Burr.  287. 

Agricultural — In  leases  of  farming  lands  and 
premises  the  covenants  on  the  part  of  the  lessee 
are  usually  expressed  to  repair,  and  deliver  up  in 
repair,  all  the  buildings  on  the  demised  premises  and 
all  erections  to  be  placed  thereon  during  the  term, 
and  the  kilns,  mills,  &c.,  as  specified  in  the 
schedule  usually  annexed  to  or  written  under  the 
lease  :  there  is  nothing  different  in  the  construction 
of  those  covenants  to  repair  from  those  inserted  in 
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town  leases,  which  cases  will  apply  to  the  present 
subject 

Under  a  lease  of  a  farm,  the  tenant  was  bound 
to  keep  in  repair  the  buildings  to  be  erected  thereon 
during  the  term.  The  tenant,  with  the  permission 
of  the  landlord,  who  was  lord  of  the  manor,  built 
a  house  on  the  waste  adjoining  the  farm,  and  he 
enjoyed  it  with  the  farm.  Held,  that  the  tenant 
was  bound  to  keep  the  house  in  repair.  White  v, 
Wakley.  26  Beav.  17;  28  L.  J.  Ch.  77. 

Farming  buildings  include  farmhouse. — ^76. 

HotLsebote, — When  the  covenant  to  repair  pro- 
vided for  "  leaving  or  taking  in  and  upon  the  de- 
mised premises  competent  housebote,"  &c.,  **  with- 
out committing  any  waste  or  spoil."  Held,  in  an 
action  for  not  keeping  the  premises  in  repair,  that 
the  covenant  to  repair  was  absolute,  with  a  licence 
to  the  lessee  to  take  competent  and  sufficient  house- 
bote, &c.,  and  that  the  finding  such  competent  and 
sufficient  housebote,  &c.,  upon  the  premises  was 
not  a  condition  precedent  to  the  liability  to  repair. 
Bristol  (Dean,  &;c.)  v,  Jones  or  Nugent,  7  W.  R. 
307;  28  L.  ^.  Q.  B.  201. 

A  covenant  by  a  farm  tenant  well  and  substan- 
tially to  repair,  and  keep  in  good  substantial  re- 
pair, and  BO  well  and  substantially  repaired  to  yield 
up,  &c.  Held,  that  the  tenant  was  bound  to  give 
up  the  premises  in  as  good  a  state  of  repair  as  when 
he  took  possession,  and  that  they  must  be  inferred 
to  have  been  in  a  tenantable  state.  Brown  v. 
Trumper,  26  Beav.  11. 

Oood  Repair. — These  words  mean  not  the  state 
of  repair  in  which  they  were  at  the  testator's  death, 
but  in  habitable  repair,  Cooke  v,  Oholmondeley, 
4  Drewr.  326. 

Olass  Wivdowa. — It  has  been  shown  that  a  ten- 
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ant  for  years  is  bound  to  do  all  tenantable  repairs ; 
ante,  Sect.  IV.,  p.  452  ;  and,  therefore,  if  glass  win- 
dows, though  glazed  by  himself,  be  broken  down 
or  carried  away,  it  is  waste,  for  the  glass  is  part  of 
the  house.  Co.  Lit.  63  a.  It  is  not  usual  for 
surveyors  to  charge  for  cracked  glass  as  dilapida- 
tion :  it  would  appear,  however,  that  as  the  tenant 
is  bound  to  leave  the  premises  as  he  found  them, 
he  ought  to  replace  all  cracked  panes  of  glass. 

Accidents. — ^An  accidental  dilapidation  is  said 
to  be  that  wliich  takes  place  suddenly  and  imper- 
ceptibly, and  for  these  the  tenant  is  not,  it  would 
seem,  liable. 

But  if  the  dilapidation  be  such  as  can  reason- 
ably be  prevented,  whether  it  be  committed  by 
the  tenant  or  a  mere  stranger,  the  tenant  will  be 
liable. 

Unavoidable  Accident  of  the  Elements;  in  case 
of  Fire. — Tenants  for  life  or  years,  after  they  were 
made  liable  by  the  statute  of  Marlbridge  for  per- 
missive waste,  were  obliged  in  cases  of  fire  to  re- 
build. Co.  Lit.  637  a.  But  the  6  Anne,  c.  31,  s.  6, 
made  perpetual  by  10  Anne,  c.  14,  provides  that  no 
action  shall  be  made  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin, 
or  any  recompense  be  made  by  such  person  for  any 
damage  suflfered  or  occasioned  thereby ;  and  the 
7th  section  provides  that  nothing  therein  contained 
shall  extend  to  defeat  or  make  void  any  contract 
or  agreement  made  between  landlord  and  tenant. 

Under  a  general  covenant  to  repair,  and  leave 
in  repair  at  the  end  of  the  term,  the  lessee  or  as- 
signee is  liable  to  rebuild  in  case  of  the  destruction  of 
the  premises  by  accidental  fire.  Chesterfield  (Earl) 
V.  Bolton  (Duke  of),  2  Com.  R.  627 ;  Pool  v.  Archer, 
Skin.  210 ;  Bullock  v.  Dommitt,  6  T.  R.  650,  2 
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Chit.  608.  See  Digby  v.  Atkinson,  4  Camp.  276  ; 
Phillipson  v.  Leigh,  1  Esp.  397 ;  Clark  v,  Glasgow 
Assurance  Co.,  1  Macq.  H.  of  L.  Cas.  668 ;  ante, 
467. 

When  there  is  the  usual  covenant  to  repair,  as 
well  as  a  covenant  to  insure  against  fire  for  a 
specific  sum,  on  the  premises  being  burned  down, 
the  liability  on  the  covenant  to  repair  is  not  limited 
to  the  amount  of  the  sum  for  which  the  premises 
had  been  insured  under  the  covenant.  Digby  v. 
Atkinson,  4  Camp.  276.  See  Johnson  v,  St  Peters, 
Hereford  (Churchwardens),  4  Ad.  &  E.  620. 

Nor  will  the  lessor  be  compelled  to  rebuild;  and  if 
he  voluntarily  insure  the  premises,  it  will  make  no 
difference.  Leeds  v,  Cheetham,  1  Sim.  146  ;  Lofft 
V.  Dennis,  1  E.  &  E.  474,  28  L.  J.  168  ;  see  antey 
p.  466.  Where  a  farmhouse  was  burned  down 
by  accident,  it  was  held  that  the  landlord  was  not 
lK)und  to  repair.  Bayne  v.  Walker,  3  Dow.  H.  of 
L.  233.  See  Weigall  v.  Waters,  6  T.  R.  488  ;  but 
see  Brown  v.  Quilter,  post,  p.  472. 

Tempest, — It  may  be  observed  that,  in  general, 
waste  which  is  (what  is  called)  the  act  of  God  is 
excusable;  thus,  if  a  house  fall  by  tempest,  the 
tenant  may  be  excused  in  action  of  waste.  Bac. 
Abr.  tit.  "Waste"  (D).  See  Weigall  v.  Waters, 
supra. 

Likewise,  if  a  house  be  abated  by  lightning,  or 
thrown  down  by  a  great  wind,  it  is  not  waste.— Id. 
Inst.  66  a. 

Floods, — Where  there  is  a  general  covenant  to 
repair  and  leave  in  repair,  the  lessee  is  bound  to 
repair  the  injury  done  by  extraordinary  floods,  be- 
cause it  is  the  party's  own  fault  to  bind  himself  to 
a  duty  of  this  kind  ;  if  he  had  chosen  it  he  might 
have  guarded  against  it :  he  should  have  made  an 
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exception  in  his  lease  to  that  effect ;  and  as  he  did 
.  Dot,  he  is  bound  to  make  good  any  loss,  notwith- 
standing it  be  sustained  by  an  accident,  the  result 
of  inevitable  necessity.  Brecknock  Co.  v.  Prit- 
chard,  6  T.  R  750.  In  this  case  the  covenant 
was  to  repair  a  bridge  for  a  certain  time. 

There  is  now  generally  an  exception  of  accidents 
by  fire  and  tempest  introduced  into  leases,  in  order 
to  protect  the  lessee  from  this  obligation,  and  under 
this  covenant  and  exception : — 

Uffect  of  Covenant. — It  has  been  held  that  the 
effect  of  the  covenant  is  only  to  protect  the  lessee 
against  the  repairs ;  he  remains  liable  for  the  rent,* 
although  the  landlord  will  not  rebuild  them,  and 
it  seems  doubtful  whether  the  landlord  is  bound  to 
repair  in  the  excepted  cases.  Wiegall  v.  Waters, 
6  T.  R  488. 

It  was  held,  that  when  the  house  was  burned 
down,  and  the  lessor  who  insured  the  premises  had 
received  the  insurance  money,  but  neglected  to  re- 
build, an  injunction  might  be  granted  against  an 
action  at  law  for  the  rent,  until  the  house  was  re- 
built.    Brown  v.  Quilter,"Ambl.  619. 

A  case  in  Brook's  "  Abridgment  Covenant,"  pt 
4,  40  Ed.  III.,  shows  that  the  rule  then  was  that  a 
covenant  to  repair  binds  the  tenant  to  rebuild  in 
case  of  the  destruction  of  the  premises.  In  Para- 
dine  V,  June,  Aleyn  26,  in  the  reign  of  Charles 
I.,  the  rule  was  placed  upon  the  basis  of  the  prin- 
ciple that  when  the  law  imposes  a  duty  or  charge, 
and  the  party  is  disabled  from  performing  it,  with- 
out any  default  in  him,  and  hath  no  remedy  over, 
there  the  law  will  excuse  him ;  but  when  the  party 

*  Hare  v.  Groves,  3  Anst.  687,  and  the  tenant  will  not 
be  relieved  from  this  obligation  even  in  equity.  Holtz- 
opfifel  V,  Baker,  18  Yes.  115. 
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by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accidental  or  inevitable  neces- 
sity, because  he  might  have  provided  for  it  in  his 
contract ;  and,  therefore,  if  a  lessee  covenant  to 
repair  a  house,  though  it  be  burned  by  lightning 
or  thrown  down  by  enemies,  yet  he  ought  to  repair 
it.  So  that  in  signing  a  lease  with  a  covenant  to 
repair  and  keep  in  repair,  not  containing  an  ex- 
press exception  of  damage  by  fire  or  other  casualty, 
the  lessee  becomes,  in  fact,  an  insurer  of  the 
demised  premises. 

Wear  and  Tear, — But  this  general  liability  of 
a  tenant  for  all  accidents  resulting  from  his  cove- 
nant to  repair,  does  not  impose  upon  him  the  ob- 
ligation of  supplying  those  defects  which  are  the 
natural  consequences  of  wear  and  tear.  For  the 
efiects  of  time  and  use  he  is  not  responsible,  unless 
this  natural  decay  have  been  occasioned  by  neglect, 
through  which  the  buildings  have  become  unin- 
habitable. His  duty,  however,  is  to  leave  the  pre- 
mises in  tenantable  repair,  and  from  this  duty  he 
is  not  excused  by  the  circumstances  of  the  pre- 
mises not  being  in  repair  when  he  entered  upon 
them. 

Painting, — Under  a  covenant  substantially  to 
repair,  uphold,  and  sustain,  the  tenant  is  bound  to 
keep  up  the  inside  painting.  Monk  v.  Noyes,  1 
C.  &  P.  265,  per  Abbott,  0.  J. 

How  Covenant  construed, — ^A  covenant  to  re- 
pair must  be  construed  with  reference  to  the  state 
of  the  premises  at  the  time  the  covenant  began  to 
operate ;  and,  therefore,  where  an  under-lease  had 
l)een  made  with  the  same  covenants  as  those  in 
the  original  lease,  allowing  an  interval  between 
them,  it  is  clear  that  the  covenants  would  not 
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have  the  same  effect,  bat  would  vary  substan- 
tially in  their  operation,  for  the  sub-lessee  is  only 
bound  to  put  the  premises  in  the  same  condition 
as  he  found  them  at  the  time  of  the  lease  to  him. 
See  per  Parke,  B.,  in  Walker  v,  Hatton,  10  M.  & 
W.  257,  258,  and  the  cases  there  cited,  post,  pp. 
481,  486. 

Age  of  Premises. — In  construing  a  covenant  to 
repair,  the  nature  and  condition  of  the  premises 
as  to  age,  &c.,  ought  to  form  a  subject  of  con- 
sideration. Tindaly  C.  J.,  told  the  jury  that  the 
defendant  was  only  bound  to  keep  up  the  house 
as  an  old  house,  and  not  to  give  the  tenant  the 
benefit  of  new  work.  Harris  v.  Jones,  1  Mood. 
&  Rob.  173. 

In  another  case  his  Lordship  most  clearly  lays 
down  the  law  in  the  following  words : — "  When- 
ever an  old  building  is  demised,  and  the  lessee 
enters  into  a  covenant  to  repair,  it  is  not  meant 
that  the  old  building  is  to  be  restored  in  a  re- 
newed form  at  the  end  of  the  term,  or  of  greater 
value  than  it  was  at  the  commencement  What 
the  natural  operation  of  time  flowing  on  effects, 
and  all  that  the  elements  bring  about  in  diminish- 
ing the  value,  constitute  a  loss,  which,  so  far  as 
it  results  from  time  and  nature,  falls  upon  the 
landlord.  But  the  tenant  is  to  take  care  that  the 
tenements  do  not  suffer  more  than  the  operation 
of  time  and  nature  would  effect.  He  is  bound, 
by  seasonable  application  of  labour,  to  keep  the 
house  as  nearly  as  possible  in  the  same  condition 
as  when  it  was  demised.  If  it  appear  that  he  has 
made  these  applications,  and  laid  out  money  from 
time  to  time  upon  the  premises,  it  would  not  per- 
haps be  fair  to  judge  him  very  rigorously  by  the 
report  of  a  surveyor,  who  is  sent  u|)on  the  premises 
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for  the  very  purpose  of  finding  fault."  Gutteridge 
V.  Munyard,  Id.  334.  See  Stanley  v.  Towgood,  3 
Bing.  N.  C.  4. 

What  amounts  to  a  Breach, — The  lessee  is  not 
justified  in  making  any  alteration  in  the  demised 
premises,  for  the  lessor  ought  to  receive  posses- 
sion of  the  premises  in  the  same  state  at  the 
expiration  of  the  term  as  they  were  in  when  the 
term  was  created,  time  and  use  only  excepted. 
Besides,  the  tenant  has  only  the  right  of  user, 
which  cannot  confer  any  power  to  alter  the  pre- 
mises ;  thus — 

Making  Doorway  into  an  Adjoining  House, — 
Breaking  a  doorway  through  the  wall  of  a  demised 
house  into  an  adjoining  house  is  a  breach  of  the 
general  covenant  to  keep  in  repair,  and  so  is  the 
continuing  it  so  broken.  Doe  d.  Vickery  v.  Jack- 
sou,  2  Stark.  293. 

Where  there  is  a  covenant  to  keep  premises  in 
repair,  it  is  a  breach  to  pull  them  down  either 
wholly  or  partially,  even  so  far  as  to  open  doors  in 
a  wall,  and  it  is  a  breach  for  which  a  lessor  may 
sue  and  recover  substantial  damages  during  the 
term.  It  is  not  any  equitable  defence  that  it  was 
done  with  the  "  consent  and  acquiescence"  of  the 
lessor,  unless  it  appears  that  it  was  with  his  previ- 
ous consent.  Gauge  v.  Lockwood,  2  F.  &  F.  115, 
Willes,  J.    See  Borgnis  v.  Edwards,  2  F.  &  F.  111. 

Enlarging  Windows,  <&c. — But  under  a  cove- 
nant to  repair  and  keep  in  repair  a  dwelling-house, 
together  with  all  such  buildings,  improvements,  or 
additions  as  should  be  erected,  set  up,  or  made  by 
the  lessee,  it  was  held  no  breach  to  enlarge  the 
windows,  to  open  external  doors,  and  to  take  down 
partitions.  Doe  d.  Dal  ton  v.  Jones,  1  Nev.  &  M. 
6,  4  B.  &  Ad.  126. 
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A  covenant  to  repair  does  not  compel,  or  even 
authorise,  the  lessee  to  pull  down  and  rebuild, 
although  it  does  bind  him  to  rebuild  in  case  the 
premises  fall  down. 

In  Wood  V.  Avery,  2  Leon.  189,  where  the 
lessee  covenanted  to  maintain,  sustain,  and  repair 
two  messuages,  and  for  the  performance  of  this 
covenant  he  gave  a  bond,  upon  which  an  action 
was  brought,  to  which  he  pleaded  that  he  had  re- 
paired all  the  messuages  except  the  kitchen,  which 
was  so  ruinous  that  he  could  not  repair  it,  but  that 
he  pulled  it  down  and  built  another  in  as  short  a 
time  as  possible,  and  that  he  had  at  all  times  well 
repaired  the  new  kitchen,  and  on  demurrer  to  this 
plea,  the  Court  held,  that  although  it  would  have 
been  good  in  an  action  of  waste,  yet  it  was  bad  to 
that  action  upon  a  covenant  by  which  he  had  tied 
himself  down  to  an  inconvenience  which  he  ought 
at  his  peril  to  provide  for. 

New  House  must  be  like  old  one. — The  pulling 
down  a  house  and  rebuilding  it  in  a  different 
fashion,  though  the  new  one  be  more  valuable 
than  the  old,  is  nevertheless  a  breach  of  the  cove- 
nant.    2  Koll.  Abr.  815,  pi.  17. 

So  converting  a  brewhouse  into  tenements  of 
greater  value  is  waste.  Cole  v.  Green,  1  Lev. 
311. 

Converting  two  Ohambers  into  one, — So  con- 
verting two  chambers  into  one  is  waste,  or  e  con- 
verso,  or  converting  a  handmill  into  a  horsemill. 
London  (City)  v,  Greyme,  Cro.  Jac.  181,  Co.  Lit. 
63  a.  n,  3. 

Boundary  Walls: — Wliere  the  lessor  covenanted 
to  repair  the  external  parts  of  the  demised  pre- 
mises, he  is  bound  to  repair  the  boundary  walls, 
although  adjoining  other  buildings,  and  he  must 
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compensate  the  lessee  for  damage  sustained  by 
reason  of  his  neglect  to  repair  sach  wall,  even 
though  the  injury  sustained  be  occasioned  by  the 
pulling  down  of  an  adjoining  building.  Green  v. 
Bales,  2  Q.  B.  225 ;  1  G.  &  D.  468;  6  Jur.  436.. 

Obligation  to  Repair  Party  Fences  (1)  hy  Owners, 
(2)  Occupiers, — ^Where  the  owners  of  two  adjoin- 
ing closes  (A  and  B),  separated  by  a  fence  and  gate, 
which  had  always  been  repaired  by  the  occupier  of 
B,  sold  A  to  the  plaintiflf,  and  two  years  afterwards 
sold  B  to  the  defendant.  Held  that  the  latter  was 
not  bound  to  repair  the  gate  unless  he  or  his 
vendor  had  made  some  bargain  with  the  plaintiff 
to  that  effect,  and  that  the  doing  of  occasional 
repairs  was  not  evidence  of  such  bargain.  Bogle 
V.  Tamlyn,  6  B.  &  C.  329 ;  9  D.  &  By.  430.  When 
the  gate  had  been  twice  repaired  by  the  defendant 
at  his  own  expense,  after  notice  from  the  plaintiff 
to  do  so,  under  a  threat  of  impounding  his  cattle  if 
he  did  not,  held  that  this  was  some  evidence  to 
go  to  a  jury,  from  which  they  might  presume  a 
legal  obligation  on  the  part  of  the  defendant  to  re- 
pair the  gate. — lb. 

Party  Walls, — The  external  parts  of  premises 
demised  are  those  which  form  the  inclosures  of 
them,  and  beyond  which  no  part  of  them  extends. 
Green  v,  Eales. 

A  declaration  stated  that  a  messuage  was  in  the 
occupation  of  one  as  tenant  to  the  plaintiff,  that 
the  defendant  was  the  owner  and  proprietor  of  an- 
other messuage  adjoining,  and  by  reason  thereof,  as 
such  owner  and  proprietor,  ought  to  have  repaired 
and  kept  repaired  in  a  substantial  manner  the 
messuage  secondly  mentioned.  Breach,  non-repair. 
Plea  that  the  messuages  were  contiguous  to  and 
abetting  on  each  other,  and  were  divided  by  a  party 
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wall  whereof  the  plaintiff  was  seised  of  an  undi- 
vided moiety,  that  the  party  wall  was  in  a  ruinous 
state,  and  being  parcel  of  the  messuage  in  the 
declaration  secondly  mentioned,  had  fallen  on  the 
first-mentioned  messuage.  Beplication  that  the 
wall  was  not  a  party  wall,  nor  was  it  a  wall  whereof 
and  wherein  the  plaintiff  was  seised.  Held,  first, 
that  the  replication  was  good;  secondly,  that 
the  defendant's  declaration  was  bad,  inasmuch 
as  there  is  no  obligation  towards  a  neighbour 
cast  by  law  on  the  owner  of  a  house  merely  as  such, 
to  keep  it  repaired  in  a  substantial  manner,  his 
only  duty  is  to  prevent  its  being  a  nuisance. 
Chantler  v.  Robinson,  4  Ex.  163;  19  L.  J.  Ex. 
170. 

A  tenant  at  rack-rent,  who  has  covenanted 
to  repair,  was  not  liable  to  the  repair  of  party 
walls  under  the  Metropolitan  Building  Act 
(14  Geo.  III.  c.  78),  as  that  statute  threw  the 
liability  upon  the  owner  of  the  improved  rent. 
Southall  V.  Leadbetter,  3  T.  R.  458,  2  Har.  &  Ed. 
N.  P.  1034.  Nor  under  the  Metropolitan  Build- 
ings Act  (7  &  8  Vict.  c.  84),  for  this  statute  places 
that  liability  on  the  lessor. 

A  plaintiff  in  his  declaration  complained  that 
he  being  possessed  of  a  dwelling-house,  and  the 
defendant  being  possessed  of  a  dwelling-house  next 
adjoining  that  of  the  plaintiff,  the  defendant  pro- 
ceeded to  pull  down  his  house  for  the  purpose  of 
rebuilding  another  on  the  site,  and  that  the  de- 
fendant, by  his  workmen,  conducted  himself  so 
carelessly,  negligently,  and  improperly  in  and 
about  digging  and  clearing  the  ground  for  the 
foundation  of  the  house  on  the  right  of  his  first- 
mentioned  house,  and  in,  about,  underpinning 
the  party  wall  between  that  house  and  the  house 
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of  the  plaintiff,  and  by  and  through  the  care- 
lessness of  the  defendant  and  his  agents,  the  party 
wall  and  all  the  walls,  floors,  beams,  &c.,  of  the 
house  of  the  plaintiff  were  greatly  sunk,  cracked, 
and  injured.  Held  that  the  declaration  disclosed  a 
good  ground  of  action,  for  that  the  defendant  had 
no  right  to  underpin  the  party  wall,  either  par- 
tially or  wholly,  unless  that  could  be  done  without 
injury  to  the  plaintiff's  house,  even  though  it  might 
be  doubtful  whether  the  interests  of  the  parties 
were  several,  or  whether  they  stood  in  the  relation 
of  tenants  in  common.  Bradbee  v,  Christ's  Hospital 
Governors,  5  Scot.  R  791 ;  2  D.  N.  S.  164. 

Fence  Walls,  &c. — A  covenant  by  a  lessee  that 
he  will,  during  the  term,  repair,  uphold,  support, 
sustain,  and  maintain  the  brick  walls  to  the  de- 
mised premises  belonging,  is  broken  if  he  pull 
down  a  brick  wall  which  divides  the  courtyard  at 
the  front  of  the  house  from  another  yard  at  the 
side  of  the  house.  Doe  d.  Wetherell  v.  Bird,  6 
Car.  &  P.  195;  2  Nev.  &  M.  285.  See  London 
(Corp.)  V.  Venable,  6  C.  &  P.  196,  n,  a. 

Repairing  Cellars. — Metropolis  Local  Manage- 
ment  Act  (18  cfe  19  Vict,  c.  20,  s.  96,  102)  — 
Otvner's  Liability  to  Repair  Cellar  under  Roadway. 
— By  the  18  &  19  Vict.  c.  20,  s.  96,  the  roadways  in 
the  respondent  parish  are  vested  in,andare  under  the 
management  of  the  vestry.  By  section  102,  owners 
of  cellars  made  under  the  roadway  are  liable  to  re- 
pair such  cellars  in  case  of  need.  The  appellant's 
cellar  roof  was  formed  by  a  stone,  which  also  served 
as  part  of  the  pavement  of  the  street  above.  This 
was  80  when  the  street  was  originally  dedicated  to 
the  public.  The  traffic  wore  out  the  stone  so  that 
it  cracked.  Upon  a  summons  before  a  magistrate 
•at  the  suit  of  the  vestry,  it  was  ordered  that  the 
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appellant  should  pay  half  the  cost  of  repairing  the 
defective  stone. 

Held,  that  the  damage  having  heen  caused  ex- 
clusively by  the  public,  it  was  for  the  vestry  to  pay 
the  whole  cost  of  the  repairs. 

Sembley  per  Archibold^  J.,  that  section  102  of  the 
Act  refers  only  to  cellars  which  are  constructed 
separately  from  the  roadway.  Hamilton  v.  The 
Vestry  of  St  George,  Hanover  Square,  22  W.  R. 
Q.  B.  86 ;  9  L.  R.  Q.  B. ;  42  L.  J.  Q.  B.  33 ;  29 
L.  T.  428. 


SECTION  VIII. 
Within  what  Time  Repairs  must  he  done. 


Liability  commences  with  Lease — To  Repair  forthwith — 
Demise  for  Seven  Tears  and  then  from  Fear  to  Tear- 
When  Notice  required —  Where  there  is  som^  Preliminary 
Act  to  he  done — Covenant  to  repair  during  the  Term — 
After  Expiration  of  Lease — Landlord's  Right  to  enter  to 
Repair — Damages — Action  for  Waste, 

Liability  commences  with  Lease, — It  may  be 
observed  that,  generally,  the  liability  under  a 
covenant  to  repair  commences  with  the  lease. 

It  must  be  construed  with  reference  to  the  con- 
dition of  the  premises  at  the  time  when  the  cove- 
nant begins  to  operate.  Walker  v.  Hatton,  10  M. 
&  W.  274 ;  ante,  p.  374 ;  post,  p.  485.  The  same 
covenant  in  a  lease  and  under-lease  has  not  the 
same  eflFect,  because  the  ages  and  conditions  of  the 
premises  may  have  been  different  at  the  respec- 
tive times  when  the  instruments  were  executed. 
Walker  v.  Hatton,  ib. 

The  lessee  is  not  bound  to  repair  dilapidations 
committed  before  the  execution  of  the  lease  by  the 
lesi^or,  although  after  the  day  from  which  the  term 
is  to  commence.     Shaw  v,  Kay,  1  Ex.  412. 

To  Repair  for  Ihwith, — Forthwith  means  with  all 
reasonable  celerity,  Burgess  v,  'Boetafeur,  8  Scott  R., 

2h 
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8  Jur.  621,  per  Tindal,  0.  J.  It  must  receive 
a  reasonable  construction  if  not  limited  to  any 
specific  time.  It  is  therefore  a  question  for  the 
jury  whether  the  defendant  has  done  what  he 
reasonably  ought  in  performance  of  it.  Doe  d. 
Pitman  v.  Sutton,  9  0.  &  P.  706. 

Demise  for  Seven  Years  and  then  from  Year  to 
Year. — The  covenants  to  repair  continue  in  force 
nfter  the  expiration  of  seven  years.  Brown  v. 
Trumper,  26  Beav.  11  ;  post,  p.  484. 

When  Notice  required.  —  When,  however,  a 
tenant  covenanted  to  repair  at  all  times,  when, 
where,  and  as  occasion  shall  require  during  the 
term,  and  at  farthest  within  three  months  after 
notice,  it  was  held  that  the  tenant  was  not  bound  to 
repair  until  after  notice  given.  Horsfall  v.  Testar, 
7  Taunt.  385.  See  Doe  d.  Rankin  v.  Brindley,  4 
B.  &  Ad.  84 ;  and  see  post,  p.  497. 

The  covenants  to  repair  generally,  and  within  a 
given  time  after  notice,  are  distinct  and  indepen- 
dent covenants,  if  they  cannot  be  taken  together  so 
as  to  make  the  sentence  complete,  which  they  do 
when  they  follow  each  other ;  but  should  they  be 
found  in  different  parts  of  the  lease,  then  they 
must  be  taken  as  distinct ;  when  they  follow  each 
other,  and  are  taken  as  one  complete  sentence, 
the  latter  part  respecting  notice  is  held  to  qualify 
the  former.  Horsfall  v.  Testar,  1  Moore,  89,  7 
Taunt.  385  ;  Wood  v.  Day,  1  Moore,  389, 7  Taunt. 
646 ;  Roe  d.  Goatly  v,  Paine,  2  Campb.  520.  See 
Doe  d.  Morecraft  v.  Meux,  4  B.  &  0.  606,  7  D.  & 
R.  98,  1  Car.  &  P.  346.  Baylis  v.  Le  Gros,  4  C. 
B.  N.  S.  537. 

A  covenant  to  repair  during  the  term,  after 
three  months*  notice,  and  to  leave  the  premises  in 
repair  at  the  end  of  the  term,  are  held  to  be 
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separate  and  distinct  covenants ;  and  therefore 
notice  is  not  necessary  to  sustain  an  action  for 
non-repair  at  the  end  of  tlie  term,  for  the  notice 
refers  only  to  reparations  within  the  term,  to 
which  the  lessee  is  not  tied  without  notice  three 
months  before.  Woodf.  466 ;  Luxmore  v.  Eob- 
son,  infra. 

Where  the  lease  contained  a  covenant  by  tlie 
lessee  to  keep  the  premises  in  repair,  and  also  to 
repair  within  three  months  after  notice ;  and  there 
was  a  clause  of  re-entry  for  a  breach,  and  the  pre- 
mises being  out  of  repair,  the  lessor  gave  notice 
to  repair  within  three  months,  and  brought  an 
action  of  ejectment  before  the  expiration  of  the 
three  months,  but  received  rent  which  accrued 
due  after  giving  the  notice;  the  lessor  was  held 
to  have  waived  the  forfeiture  incurred  by  the 
first  breach,  and  a  distinction  was  taken  where 
the  notice  was  to  repair  forthwith.  See  the  case 
above  cited.     But  see  Goatly  v.  Paine,  supra. 

Where  there  is  some  preliminary  Act  to  be  done, 
— ^When  the  lessee  covenanted  to  lay  out  a  certain 
sum  within  fifteen  years  in  erecting  and  rebuilding 
of  messuages  or  tenements,  or  some  other  buildings 
upon  the  ground  and  premises,  and  from  time  to 
time  and  at  all  times  all  and  singular  the  said 
messuages  or  tenements  so  to  be  erected,  with  all 
such  other  houses,  edifices,  &c.,  to  repair,  &c.,  and 
the  said  demised  premises,  with  all  such  other 
houses,  &c.,  so  well  repaired,  &c.,  at  the  end  or 
sooner  determination  of  the  said  term  to  deliver  up, 
&c. ;  it  was  held,  that  the  covenant  to  repair  was 
not  obligatory  until  the  premises  were  rebuilt. 
Lant  V,  Norris,  1  Burr.  287. 

Covenant  to  repair  during  the  Term, — Upon  a 
covenant  to  repair  and  keep  in  repair  during  the 
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term,  the  lessee  is  subject  to  an  action  if  the  pre- 
mises are  at  any  time  during  the  term  out  of 
repair.  Luxmore  v,  Robson,  1  B.  &  Al.  584, 
See  Smith  v.  Peat,  9  Ex.  161  ;  Turner  v.  Lamb, 
14  M.  &  W.  412  ;  Worcester  School  Trustees 
V,  Rowlands,  9  0.  &  P.  734.  Covenant  to  repair 
by  a  certain  day  would  not,  it  seems,  be  broken 
if  there  were  any  thing  of  importance  (as  a  plague 
in  a  house)  to  prevent  the  repairs  being  completed  ; 
but  they  must  be  done  within  a  convenient  time 
afterwards.  GriflSth's  case,  Sir  F.  Moore,  69,  Shep. 
Touch.  174,  Main's  case,  5  Rep.  21. 

After  Expiration  of  Lease. — But  the  liability 
does  not  cease  with  the  determination  of  the 
term,  for  if  the  lessee  holds  over  after  the  lease 
expires,  he  will  be  taken  to  hold  under  the  same 
terms,  and  therefore,  if,  during  such  occupation, 
the  premises  be  burned  down,  he  will  be  bound 
by  the  terms  of  the  expired  lease  to  rebuild. 
Digby  V.  Atkinson,  4  Oarapb.  275.  See  Johnson 
V.  St.  Peter,  Hereford  (Churchwardens),  4  Ad.  & 
E.  520,  infra.    See  ante^  p.  482. 

But  when  the  covenants  were  to  yield  up  the 
premises  in  good  repair  at  the  end  of  the  term, 
and  to  convert  and  alter  the  premises,  but  to 
deliver  them  up  in  the  same  state  as  wlien  the 
lease  was  granted,  and  it  appeared  that  the  build- 
ings were  altered  during  the  term,  and  were 
dilapidated  at  the  end  of  the  teim,  and  the  tenant 
hold  over,  but  during  the  yearly  tenancy  no  dilapi- 
dations happened,  it  was  held  that  the  tenant  was 
not  liable  on  the  implied  agreement  for  those 
alterations  and  dilapidations,  because  they  were 
breaches  of  the  covenant  in  the  lease,  which  the 
yearly  tenancy  did  not  impose  the  duty  of  repair- 
ing.   Johnson  v.  St.  Peter,  Hereford  (Church- 
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wardens),  4  Ad.  &  E.  520,  6  N.  &  M.  106.     See 
antCy  p.  482. 

Landlord's  Bight  to  enter  to  Repair. — A  land- 
lord has  no  right  to  enter  his  tenant's  premtses  to 
repair  them,  without  some  stipulation  to  that 
effect ;  he  must  resort  to  his  remedy  by  action. 
Barker  v.  Barker,  3  Car.  &  P.  657 ;  Worcester 
School  Trustees  v.  Rowlands,  9  C.  &  P.  739.  See 
Colley  V,  Streeton,pos.^,  p.  487. 

Damages, — In  Neale  v.  Wyllie,  3  B.  &  C.  533, 
where  the  tenant  under  a  lease  containing  a 
covenant  to  repair,  underlet  the  premises  to  one 
who  entered  into  a  similar  covenant,  and  the 
original  lessor  brought  an  action  on  this  covenant 
in  the  first  lease,  and  recovered,  it  was  held  that 
the  damages  and  costs  recovered  in  that  action,  and 
also  the  costs  of  defending  it,  might  be  recovered 
as  special  damages  in  an  action  against  the  under 
tenant,  for  the  breach  of  his  covenant  to  repair. 

But  this  decision  would  seem  to  be  much  shaken 
by  Penley  v.  Watts,  7  M.  &  W.  601;  and 
indeed  subsequently  overruled  by  the  Court  of 
Exchequer,  in  the  case  of  Walker  v,  Hatton,  10 
M.  &  W.  249,  the  facts  of  which  case  were 
these  : — ^A  messuage  and  premises  were  demised 
to  the  plaintiff  by  a  lease  bearing  date  the  lOtli 
of  May,  1828,  for  the  term  of  twenty-one  years 
from  the  25th  of  March  then  last,  wliich  lease 
contained  covenants  to  paint  the  outside  of  the 
premises  once  in  every  three  years,  and  the 
inside  once  in  every  seven  years,  and  to  repair 
and  keep  in  repair  the  premises,  and  also  to  do 
any  repairs  which,  on  a  view  of  the  premises  by 
the  lessor,  should  be  found  wanting,  of  which 
notice  should  be  given.  By  a  lease  dated  the 
15th  June,  1830,  the  plaintiff  demised  the  pre- 
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raises  to  the  defendant  for  the  residue  of  the  term 
wanting  ten  days,  containing  covenants,  with  the 
exception  of  a  stipulation  as  to  painting  the  out- 
side wood-work,  in  precisely  the  same  terms  as 
those  contained  in  the  original  lease.  The  original 
lessors  having  brought  an  action  against  the 
j)laintifF  for  breaches  of  covenant  to  repair,  he 
applied  to  the  defendant  to  perform  the  repairs, 
and  for  instructions  as  to  the  course  he  should 
pursue  with  respect  to  the  defence  of  the  action. 
The  defendant  denied  that  any  notice  to  repair 
had  been  given,  and  insisted  that  the  premises  did 
not  require  it ;  the  plaintiff  thereupon  oflFered  to 
suffer  judgment  by  default,  which  the  defendant 
refused  to  assent  to.  The  plaintiff  then  gave  the 
defendant  notice,  that  as  he  had  denied  that  any 
notice  to  repair  had  been  served,  and  insisted  that 
the  premises  were  not  out  of  repair,  he  should 
traverse  the  breaclies  of  covenant  assigned,  and  try 
the  question,  holding  the  defendant  responsible  for 
the  costs  ;  this  he  accordingly  did,  and  the  result 
was  that  the  original  lessors  recovered  £68  dam- 
ages, and  £58,  12s.  costs,  and  he  himself  incurred 
costs  amounting  to  £53,  14s.  4d.  Held,  that  the 
plaintiff  was  not  entitled  to  recover  from  the  de- 
fendant the  costs  of  defending  the  action,  as  they 
were  not  necessarily  occasioned  by  the  defendant's 
breach  of  the  covenant  to  repair.* 

But  if  by  the  terms  of  the  lease  the  estate  be 
forfeited  by  the  neglect  to  repair,  as  the  lessor  may 
enter  and  avoid  the  lease,  it  would  seem  he  may 
enter  and  do  the  repairs  without  avoiding  the 
lease.     At  all  events,  if  the  repairs  be  absolutely 

*  Semble,  that  the  defendant  ought  to  have  paid  the 
amount  of  the  dilapidations  into  court,  instead  of  defend- 
ing the  action.— /of. 
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requisite  to  be  done,  to  prevent  a  forfeiture  of  the 
estate,  he  may  recover  all  the  money  he  lays  out 
in  the  necessary  repairs,  as  damages  sustained  by 
him  in  consequence  of  his  tenant's  breach  of  con- 
tract. Colley  V.  Streeton,  2  B.  &  C.  273  ;  Gib.  on 
Dilapidations,  87. 

The  lessor  or  reversioner  may  at  common  law 
enter  upon  the  premises  for  the  purpose  of  viewing 
the  state  of  the  premises ;  and  if  the  tenant  obstruct 
liim,  he  was  held  liable  to  an  action  on  the  case. 
Hunt  V,  Dowman,  Cro.  Jac.  478.  Giving  him  notice, 
however.    Doe  d.  Wetherell  v.  Bird,  6  C  &  P.  195. 

When  a  lessee  who  was  bound  by  a  covenant  to 
repair  premises  demised  to  him,  underlet  part  of 
them  with  a  similar  obligation  by  his  tenant  to  re- 
pair them  within  three  months  after  notice  given 
to  him  for  that  purpose,  and  the  premises  underlet 
becoming  out  of  repair,  the  superior  landlord  gave 
notice  to  his  immediate  tenant  to  repair  them,  at 
the  peril  of  forfeiting  his  lease;  and  the  under 
tenant,  after  receiving  notice  to  repair,  neglected  to 
do  so  within  three  months ;  whereupon  the  lessee, 
in  order  to  avoid  a  forfeiture  of  his  whole  estate, 
entered  on  the  premises  and  put  them  in  tenant- 
able  repair ;  it  was  held,  that  his  under  tenant  wns 
liable  to  pay  him  the  whole  expense  so  incurred, 
although  the  former  had  sold  his  interest  in  the 
premises  to  a  purchaser  who  had  entirely  rebuilt 
them  before  the  action  for  the  recovery  of  such 
expense  was  brought.     Colley  v.  Streeton,  swpra. 

Action  for  Waste. — An  action  for  waste  may  be 
brought  by  the  lessor  during  the  term.  Oxford 
(Q.  C.  Provost)  V.  Hallett,  14  East,  489.  But  the 
dilapidations  must  exist  at  the  time  of  action 
brought.  Whelpdale's  case,  5  Eep.  119  6.  See 
Walton  v.  Waterhouse,  3  Saund.  420. 
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SECTION  I. 

Heir — Assignee  of  Reversion  and  Lessor — Execviors^  d:c, — 
Limitation  —  Against  whom  —  Heir  —  Executor —  Under- 
lessee — General  Observations — Reversionary  Interest  must 
he  Injured — Commissive  Waste —  Tenant  hy  Sufferance 
—  Permissive  Waste  —  When  Action  may  he  hrought 
— Before  Repairs  done  —  Implied  Contract  —  Tenant 
Overholding — At  what  Time  Action  may  he  hrought. 

Heir, — The  heir  brought  an  action  upon  the 
lease  of  his  ancestor,  wherein  the  lessee  cove- 
nanted with  the  lessor,  his  executors,  and  ad- 
ministrators, to  repair  and  leave  in  repair;  and 
on  demurrer  it  was  held,  that  this  was  a  cove- 
nant which  runs  with  the  land,  and  goes  to  the 
lieir  without  naming  him.  Lougher  v.  Williams, 
2  Lev.  92.  See  Sale  v.  Kitchingham,  10  Mod. 
158.     See  1  Chit.  PI.  p.  116. 

Assignee  of  Reversion  and  Lessor. — Covenants 
to  repair  run  with  the  land,  and  are  binding  as 
well  on  the  parties  covenanting  as  on  the  assignee 
of  his  interest,  and  may  be  taken  advantage  of  by 
the  assignee  of  the  reversion  as  well  as  by  the 
lessor  himself.  See  Harley  v.  King,  5  Tyrwh. 
692  ;  Taylor  v.  Shum,  1  B.  &  P.  21 ;  Le  Keux  v. 


KEMEDIES  IN  KESPECT  OF  DILAPIDATIONS.    489 

Nash,  2  Stra.  1220 ;  Odell  v.  Wake,  3  Cambp. 
394;  Onslow  v.  Corrie,  2  Mad.  330;  Paul  v. 
Nurse,  8  B.  &  0.  486. 

The  assignee  of  the  reversion  can  only  sue  for 
breaches  of  covenant  comniitted  after  he  had 
purchased  the  reversion.  So  when  A  demised  to 
B  for  a  term  of  years  two  messuages,  and  the 
lease  contained  a  covenant  by  B  that  he  would 
during  the  term  keep  the  premises  in  repair,  and 
leave  them  at  the  end  of  the  term  in  good  repair, 
and  in  the  same  state  as  they  were  in  at  the  be- 
ginning, the  tenant  converted  them  into  a  single 
house,  and  left  them  at  the  end  of  the  term  out  of 
repair ;  and  B  held  on  without  a  fresh  lease  ; 
afterwards  0  purchased  the  reversion  of  A,  and 
imder  him  B  continued  to  hold ;  the  Court  de- 
cided that  B  was  not  liable  on  an  implied  con- 
tract to  put  the  messuages  in  such  repair,  and  in 
the  same  state,  as  they  were  in  at  the  commence- 
ment of  the  term  ;  but  that,  supposing  B  so  liable, 
C  had  no  right  of  action  for  breaches  of  the  con- 
tract committed  before  he  purchased  the  reversion. 
Johnston  v.  Hereford,  St  Peter  (Churchwardens), 
4  Ad.  &  E.  520. 

An  assignee  of  part  of  the  reversion  may  main- 
tain an  action  for  breach  of  covenant.  Twynam  v, 
Pickard,  2  B.  &  Al.  105.  See  Henniker  v.  Turner, 
4  B.  &  C.  157. 

Executors,  &c, — The  executors  and  administra- 
tors of  the  party  originally  having  a  right  to  sue 
on  these  covenants,  may  sue  for  the  breach  of  any 
which  may  have  becD  committed.  See  Buckley  v, 
Pirk,  1  Salk.  317. 

The  executor  shall  sue  for  a  covenant  broken 
in  the  lifetime  of  the  testator,  although  the  cove- 
nant runs  with  the  land.     Esp.  N.  P.  295  ;  Lucy 
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V.  Levington,  Ventr.  175;  2  Lev.  26;  DoUen  v, 
Batt,  4  C.  B.  N.  S.  760  ;  27  L.  J.  C.  P.  281.  So 
tlie  executor  of  tenant  for  life  may  sue  for  breach 
of  covenant  committed  in  the  lifetime  of  the  testa- 
tor. Kickets  v.  Weaver,  12  M.  &  W.  718  ;  Noble 
V.  Cass,  2  Sim.  343.  This  subject  is  fully  treated 
of  in  Woodfall. 

Where  the  demise  is  not  under  seal,  and  the 
right  to  sue  on  an  agreement  to  repair  conse- 
quently does  not  pass  to  the  assignee  of  the  lessor, 
by  the  statute  32  Hen.  VIII.  c.  34  the  lessor  may 
maintain  an  action,  notwithstanding  the  assign- 
ment.    Bickford  v.  Parson,  5  C.  &  B.  920. 

Limitation.— Ry  the  3  &  4  Will.  IV.  c  42,  s.  2,  it 
is  enacted,  that  actions  of  trespass  or  case  may  be 
maintained  by  the  executors  or  administrators  of 
any  -person  deceased  for  any  injury  to  the  real 
estate  of  such  person  committed  in  his  lifetime, 
for  wliich  an  action  might  have  been  maintained 
by  such  person,  so  as  such  injury  shall  have  been 
committed  within  six  calendar  months  before  the 
death  of  such  person,  and  provided  that  such 
action  shall  be  brought  within  one  year  after  the 
death. 

Against  Whom, 

Heir. — An  heir  may  be  declared  against  as  as- 
signee.    Derisly  v,  Custance,  4  T.  R.  y5. 

The  assignee  of  the  lessee,  as  well  as  his  exe- 
cutor or  administrator,  although  he  be  not  men- 
tioned in  the  deed,  is  liable  on  a  covenant.  Buck- 
ley V.  Pirk,  1  Salk.  317 ;  Bachelor  v.  Gage,  Cro. 
Car.  188.  See  Lant  v,  Norris,  1  Bur.  287;  1 
Chitt.  Plead.  116. 

The  assignee  of  a  lease  is  liable  for  breach  of  a 
covenant  to  repair  committed  during  his  own  pos- 
session, though  he  may  have  assigned  the  pre- 


REMEDIES  AGAINST  WHOM.  491 

raises  before  the  action  was  commenced.  Harley 
V.  King,  5  Tyrwh.  692. 

The  covenant  to  repair  extends  to  every  part  of 
the  demised  premises  ;  the  assignee  of  any  part, 
therefore,  is  liable  under  the  covenant  for  not  re- 
])airing  that  part.  Congham  v.  King,  Cro.  Car. 
221.  See  1  Chitt.  Plead.  16.  See  also  Spencer's 
case,  6  Co.  Bep.  16.  But  the  assignee  is  not  liable 
on  a  covenant  by  the  lessee  to  do  a  specific  thing 
within  a  given  time,  and  the  covenant  may  be 
broken  before  the  assignment.  Grescot  v.  Green, 
1  Salk.  199.  See  St  Saviour  (Churchwardens)  v. 
Smith,  1  Bl.  E.  351 ;  Johnston  v,  St  Peter,  Here- 
ford (Churchwardens),  4  A  &  E.  520. 

Executor. — So  an  executor  will  be  liable  for  a 
breach  of  covenant  after  he  became  interested. 
Buckley  v  Pirk,  1  Salk.  316  ;  Lyddall  v,  Dunlapp, 
1  Wils.  4 ;  Bridgeman  v.  Lightfoot,  Cro.  Jac.  671 ; 
Tremeere  v.  Morrison,  1  Bingh.  N.  C.  97.  See  2 
Chitt.  Plead.  367  n. 

Under-lessee. — An  under-lessee  cannot  be  sued 
on  the  original  lease.  Holford  v.  Hatch,  Dougl. 
183.  See  Hare  v.  Cator,  Cowp.  766. 

The  3  &  4  Will.  IV.  c.  42,  s.  2,  enacts,  that 
actions  of  trespass  or  case  may  be  maintained 
against  executors  or  administrators  for  any  wrong 
committed  by  the  deceased  in  his  lifetime  to  an- 
other, in  respect  of  his  property,  real  or  personal, 
so  as  such  injury  shall  have  been'  committed 
within  six  calendar  months  before  such  person's 
death,  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  and  effects. 

General  Observations.  —  Dilapidations,  being 
voluntary  or  permissive,  are  in  legal  consideration 
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either  a  wrongful  act  or  misfeasaDce,  and  an  injury 
to  the  reversionaiy  estate,  or  merely  a  breach  of 
contract.  Kinlyside  v.  Thornton.  It  has  been  held 
that  a  lessee  for  years  is  not  liable  for  permissive 
waste,  for  he  is  only  bound  to  rejmir  by  virtue 
of  his  contract.  See  Gibson  v.  Wells,  1  New  Rep. 
290 ;  Jones  v.  Hill,  7  Taunt  392  ;  Heme  v.  Bern- 
bow,  4  Taunt.  764.  But  see  the  older  authorities, 
Lit.  s.  71,  Co.  Lit.  53  a.  57  a.  n.l ;  see  post,  p.  494.  i 

If  the  compliance  with  the  covenant  be  secured 
by  a  penalty  or  by  a  collateral  inurnment,  as  a 
bond,  an  action  will  lie  to  recover  the  penalty  or 
the  amount  secured  by  the  bond. 

Or,  by  the  terms  of  the  agreement,  the  neglect 
or  refusal  to  repair  may  amount  to  a  forfeiture,  in 
which  case  the  landlord's  remedy  would  be  by  action 
of  ejectment  to  recover  possession  of  the  premises. 

But  there  is  a  preventive  mean  by  which  a 
tenant  may  be  restrained  from  committing  waste, 
and  that  is,  by  injunction  in  the  Court  of  Chan- 
cery. This  remedy  may,  and  indeed  can,  only  be 
resorted  to  where  serious  injury  is  threatened. 
See  ante^  Injunction. 

There  is  still  another  remedy,  of  a  different 
nature  to  those  already  alluded  to,  of  which  at 
common  law  the  reversioner  may  avail  himself, 
and  that  is,  by  his  right  to  enter  on  the  premises 
and  view  the  state  of  repair.  Of  each  of  these  in 
their  order. 

Dilapidations  may  be  treated  as  a  tort,  for  they 
are  in  contemplation  of  law  a  wrongful  act  on  the 
part  of  the  tenant :  the  breach  of  covenant  there- 
fore is  a  misfeasance,  for  which  an  action  will 
lie,  as  for  an  injury  to  the  reversion. 

Beverstonary  Interest  must  be  Injured.  —  It 
must,  however,  be  perfectly  clear  that  the  rever- 
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sionary  interest  of  the  plaintiff  has  been  actually 
injured,  either  by  diminishing  the  value  of  the 
property,  or  affecting  the  evidence  of  the  plaintiff's 
title  thereto.  Young  v,  Spencer,  10  B.  &  C.  145. 
See  Harrow  (School  Governors)  v.  Alder  ton,  2 
B.  &P.  86. 

Commissive  Waste, — ^An  action  for  the  injury 
of  the  reversion  is  certainly  maintainable  for  com- 
missive  waste  by  a  reversioner  against  his  tenant 
or  a  stranger.  1  Saund.  323  a,  2  Id.  252  6. 
And  where  the  lessee  even  covenants  not  to  do 
waste,  the  lessor  has  his  election  to  sue  for  the 
tort,  or  on  the  covenant  against  the  lessee  for  wilful 
waste  done  by  the  lessee  during  the  term.  As, 
where  a  lease  was  made  for  twent3'-one  years,  in 
which  the  lessee  covenanted  to  yield  up  the  pre- 
mises repaired  at  the  end  of  the  term,  the  lessee 
during  the  term  committed  wilful  waste,  and  at 
the  expiration  thereof  delivered  up  the  premises 
to  the  lessor  in  a  ruinous  condition :  afterwards 
the  lessor  brought  an  action  against  the  tenant  for 
waste  committed  by  him  during  the  term,  and  it 
being  objected  at  the  trial  that  the  plaintiff  ought 
to  have  brought  an  action  on  the  covenant,  and 
not  for  the  tort,  a  verdict  was  found  for  the  plain- 
tiff subject  to  that  point.  But  the  Court  of  Com- 
mon Pleas  was  clearly  of  opinion  that  an  action 
for  the  tort  was  maintainable,  as  well  as  on  the 
covenant ;  and  the  Chief- Justice  said,  "  Tenant  for 
years  commits  waste,  and  delivers  up  the  place 
wasted  to  the  landlord ;  had  there  been  no  deed 
of  covenant,  an  action  of  case  in  the  nature  of 
waste  would  have  lain;  because  the  landlord  by 
the  special  covenant  requires  a  new  remedy,  does 
he  therefore  lose  his  old?"  Kinlyside  t;.  Thorn- 
ton, 2  Bl.  R.  1111 ;  2  Saund.  252  6,  6th  ed.,  5 
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Bing.  N.  0.  694 ;  Muskett  v.  Hill,  7  Scoif,  855 ; 
S.  C.  per  Tindaly  C.  J. ;  Marker  v,  Kenrick,  13 
C.  B.  188 ;  Ferguson  u 2  Esp.  550. 

Tenant  by  Sufferance. — A  landlord  may  sue  a 
tenant  liolding  over  by  sufferance  for  wilful  waste. 
Burchall  v.  Hornsby,  1  Carapb.  360. 

Permissive  Waste. — Some  recent  decisions  have 
made  it  doubtful  whether  an  action  of  tort  for  per- 
missive waste*  can  be  maintained  against  any 
tenant  for  years.  See  Gibson  v.  Wells,  1  N.  R 
290 ;  Heme  v.  Bembow,  4  Taunt.  764 ;  Jones  v. 
Hill,  7  Taunt.  392,  1  Moore,  100 ;  see  2  Saund. 
252  n.  i.  See  Martin  v.  Gilham,  7  Ad.  &  E.  540 ; 
Harnett  v.  Maitland,  16  M  &  W.  257,  seeanfe. 

Tenant  from  year  to  year  is  not  a  tenant  for 
)'ears,  but  only  at  will,  and  is  not  liable  for  per- 
missive waste.  Torriano  v.  Young,  6  0.  &  P.  8  ; 
Leach  v.  Thomas,  7  C  &  P.  327;  Horsfall  v. 
Mather  Holt,  N.  P.  C.  7.  He  is,  but  only  for  com- 
missive.    Ferguson  v, ,  2  Esp.  290. 

When  Action  may  be  brought. — It  was  formerly 
doubted  whether  an  action  for  waste  would  lie 
during  the  term.  See  Main's  case,  5  Co.  Kep.  21 
a,  in  which  the  negative  was  held.  But  it  is  now 
settled,  that  waste  being  a  present  injury  to  the 
lessor,  he  has  a  right  to  have  his  premises  kept  in 
repair  during  the  whole  term,  and  if  at  any  time 
they  be  in  a  dilapidated  state,  he  may  have  an  action. 
Oxford  (Q.  C.  Provost)  v,  Hallett,  14  East,  489. 
See  Luxmore  v.  Kobsou,  1  B.  &  Al.  584. 

Before  Repairs  done. — In  order  to  maintain  this 
action  it  is  requisite  that  the  dilapidations  should 
continue,  for  although  au  injury  accrues  to  the 

*  Under  an  allegation  of  voluntary  waste,  proof  of  per- 
missive waste  is  not  allowable.  Martin  v,  Gilham,  7  Ad. 
&  E.  540. 
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landlord  if  the  premises  are  out  of  repair  at  any 
time  during  tlie  whole  term,  and  the  tenant's 
obligation  be  broken,  yet  if  they  are  put  into  repair 
before  the  landlord  complains,  the  injury  and  right 
of  action  no  longer  exist.  Whelpdale's  case,  5 
Co.  Rep.  119  6. 

But  it  must  appear  by  whom  the  repairs  were 
done.     Walton  v,  Waterhouse,  3  Saund.  420, 

Implied  Contract — ^An  action  for  dilapidations 
or  want  of  repair,  will  also  lie  when  the  contract 
is  either  by  parol  or  implied. 

Tenant  Overholdhig. — A  demised  to  B  for  a  term 
of  years  two  messuages.  B  covenanted  during  the 
term  to  keep  the  premises  in  repair,  and  leave 
them  at  the  end  of  the  term  in  good  repair,  and 
in  the  same  state  as  they  were  in  at  the  beginning ; 
at  the  end  of  the  term  the  messuages  were  out  of 
repair,  and  had  been  converted  into  a  single  house : 
B  held  on  without  a  fresh  lease,  and  C  afterwards 
purchased  the  reversion  of  A,  and  B  continued  to 
hold  on  under  C.  Held  that  B  was  not  liable  in 
assumpsit  on  an  implied  contract  to  put  the  pre- 
mises in  such  repair,  or  in  the  same  state  as  they 
were  in  the  commencement  of  the  term  ;  that  sup- 
posing B  so  liable,  0  had  no  right  of  action  for 
breaches  of  the  contract  committed  before  he  pur- 
chased the  reversion.  Johnson  v.  St  Peter,  Here- 
ford (Churchwardens),  4  Ad.  &  E.  520. 

And  he  may  recover  substantial  damages  ac- 
cording to  the  extent  of  the  injury  to  his  reversion, 
and  not  merely  nominal  damages.  Smith  v.  Peat, 
9  Ex.  161 ;  Turner  v.  Lamb,  14  M  &  W.  412  ; 
Worcester  School  Trus.  v.  Rowlands,  9  C.  &  P. 
734 ;  Bell  v.  Hayden,  9  Irish,  C.  L.  R.  301. 


SECTION  II. 
Actio7i  of  Ejectment 


In  what  Gases  it  lies —  When  Action  brought — Waiver  of  For- 
feiture — Must  show  the  Tenements  out  of  Repair — Courts 
of  Equity  will  not  Relieve — Applicable  when  Tenant  holds 
under  Agreem.ent — Action  of  Covenant — Damages — How 
Damages  Assessed* 

By  proceeding  in  an  action  of  ejectment,  the  lessor 
will  at  least  have  the  satisfaction  of  preventing  any 
further  injury  to  the  premises  by  the  lessee's  breach 
of  contract,  if  he  cannot  entirely  recompense  him- 
self for  the  damage  he  has  sustained. 

In  toJiat  Cases  it  lies. — When,  by  the  terms  of 
the  lease,  the  breach  of  a  covenant  to  repair  incurs  a 
forfeiture  of  the  lease ;  or  when  the  lease  contains 
a  proviso  or  condition  for  re-entry,  either  on  non- 
performance of  the  covenants  therein  contained 
(when  the  lease  contains  a  covenant  to  repair),  or 
for  non-repair  specifically,  and  a  breach  of  cove- 
nant to  repair  has  occurred,  which  induces  a  for- 
feiture, it  is  open  to  the  lessor  or  reversioner  to  get 
rid  of  the  lessee,  and  recover  back  to  the  premises,  by 
proceeding  in  ejectment.  Baylis  v,  Le  Gros,  4  0.  B. 
N.  S.  637  ;  Bennett  v.  Herring,  3  C.  B.  N.  S.  370. 
Doe  d.  Hills  v.  Morris,  11  L.  J.  Ex.  313. 

Where  there  is  a  covenant  to  repair  at  all  times 
during  the  term,  if  the  premises  are  at  any  time 
during  the  term  out  of  repair,  and  there  is  a  proviso 
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for  re-entry  applicable  to  the  covenant,  ejectment 
will  lie.  Baylis  v.  Le  Gros,  4  C.  B.  N.  S.  637 ; 
Bennett  v.  Herring,  3  C.  B.  N.  S.  370. 

When  Action  brought — The  action  of  eject- 
ment mast  be  brought  whilst  the  premises  remain 
in  a  state  of  dilapidation. 

Waiver  of  Forfeiture, — And  nothing  but  put- 
ting the  premises  in  repair  will  prevent  the 
landlord  from  his  right  to  enter;  therefore,  so 
long  as  the  dilapidations  continue  no  act  of  the 
landlord's,  as  the  receipt  of  rent,  &c.,  will  amount 
to  a  waiver  of  the  forfeiture.  Fryett  d.  Harris  v. 
Jeffreys,  1  Esp.  393  ;  Doe  d.  Store  v,  Akers,  1  R  & 
M.  29  ;  Doe  d.  Boscawen  v.  Bliss,  4  Taunt.  735. 

When  there  was  a  general  covenant  to  repair, 
and  to  repair  within  a  certain  time  after  notice, 
and  the  landlord  gave  notice  to  repair,  it  was  no 
waiver  of  the  right  to  enter  under  the  general 
covenant  to  repair.  Roe  d.  Goatley  v.  Paine,  2 
Campb.  520  ;  but  see  Doe  d.  Morecrof t  v.  Meux,  4 
B.  &  C.  606. 

Receipt  of  rent  becoming  due  after  receipt  of 
notice  to  repair,  is  no  waiver  of  a  subsequent  for- 
feiture occasioned  by  non-compliance  with  such 
notice.  Doe  d.  Rankin  v.  Brindley,  4  B.  &  Ad. 
84  ;  Doe  d.  Baker  v,  Jones,  5  Ex.  498. 

In  order  to  create  a  waiver  of  a  forfeiture,  the 
lessee  must  have  notice  or  knowledge  of  the  for- 
feiture at  the  time  of  the  supposed  waiver.  See 
Woodfall,  284 ;  and  see  Roe  d.  Gregson  v.  Har- 
rison, 2  T.  R.  425.  Where  the  breach  is  of  a 
continuing  nature,  the  waiver  up  to  a  prior  day 
will  be  no  defence  to  an  action  of  ejectment  for  a 
subsequent  breach.  Doe  d.  Baker  v.  Jones,  5  Ex. 
498. 

That  which  is  insisted  on  as  a  waiver  is  matter 

2i 
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of  evidence  only  as  to  the  extent  with  which  it  was 
done.  Doe  d.  Cheney  v.  Bolton,  Cowp.  243.  A  son 
who  collects  rents  for  his  father,  who  was  too  ill  to 
attend  to  business,  it  not  appearing  that  he  knew 
of  the  forfeiture,  has  no  authority  to  waive  it.  Doe 
d.  Nash  V.  Birch,  1  K  &  W.  402. 

A  forfeiture  incurred  by  breach  of  a  covenant  to 
repair  is  waived  by  a  notice  from  the  landlord, 
under  a  special  covenant  that  he  should  enter  and 
do  the  repairs  and  distrain  for  the  expenses.  Doe 
d.  Rutzen  v.  Lewis,  5  A.  &  E.  277  ;  Roe  d.  Goatly 
V.  Pain.  2  Campb.  520. 

A  forfeiture  by  omission  to"]  repair  after  notice 
is  suspended,  but  not  waived  by  giving  further 
time  to  repair.  Doe  d.  Rankin  v,  Brindley,  4  E. 
&  Ad.  84. 

Where  any  actual  waiver  of  the  benefit  of  any 
covenant  or  condition  hi  any  lease,  on  the  pai't  of 
any  lessor,  or  his  heirs,  &c.,  shall  be  proved  to 
liave  taken  place  after  the  passing  of  this  Act  in 
any  one  particular  instance,  such  actual  waiver 
shall  not  be  assumed  or  deemed  to  extend  to  any 
instance  or  any  breach  of  covenant  or  condition, 
other  than  that  to  which  such  waiver  shall  spe- 
cially relate,  nor  to  be  a  general  waiver  of  the 
benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  that  efiect  shall  appear.  23  &  24 
Vict.  c.  38,  s.  6. 

If  it  appear  that  the  landlord  acted  so  as  to  induce 
the  assignee  of  the  tenant,  against  whom  the  action 
was  brought,  to  believe  that  he  was  doing  all  that 
he  ought,  the  landlord  cannot  recover,  although  the 
covenants  be  actually  broken.  Doe  d.  Knight  v, 
Rowe,  2  C.  &  P.  246.  See  West  v.  Blakeway,  3 
Scott,  N.  R.  199,  9  Dowl.  846.  See  also  Doe  d. 
Sheppard  v.  Allen,  3  Taunt.  78. 
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Mtist  show  the  Tenements  out  of  Bepair, — In  an 
action  of  ejectment  for  a  forfeiture  under  a  cove- 
nant to  keep  in  tenan table  repair,  it  is  not  neces- 
sary to  show  that  the  tenements  were  not  in  repair 
on  the  day  of  the  demise  ;  but  if  proved  to  be  out 
of  repair  a  short  time  previously,  it  is  incumbent 
on  the  defendant  to  give  evidence  that  they  had 
been  put  into  repair  before  the  right  to  re-entei* 
occurred.  Doe  d.  Hemmings  v,  Durnford,  2  C.  & 
J.  667. 

Courts  of  Equity  will  not  Believe, — The  Court 
of  Equity  will  not  relieve  a  party  from  a  forfeiture 
for  breach  of  a  covenant  to  repair,  on  the  premises 
being  thoroughly  restored.  Wadman  v,  Calcraft, 
10  Ves.  67  ;  Eaton  v,  Lyon,  3  Id.  690 ;  Mosely  v, 
Vu'gin,  Id.  184;  Hill  v.  Barclay,  16  Ves.  402; 
Bracebridge  v.  Buckley,  2  Price,  200  ;  City  of 
London  v,  Nash,  3  Atk.  515  ;  Lucas  v.  Comerford, 

3  Bro.  C.  C.  166 ;  Paxton  v.  Newton,  2  Sma  & 
GiflF,  437.    See  Kolfe  v.  Harris,  2  Price,  210  n. 

When,  however,  there  was  a  treaty  for  the  sale 
of  premises,  and  the  proposed  purchasers  absolved 
the  tenant  from  repairing,  the  Court  thought,  that 
although  there  was  no  waiver  by  the  landlord, 
yet  that  the  neglect  of  the  tenant  was,  under  the 
circumstances,  so  excusable,  that  he  was  entitled 
to  relief.  Hannam  v.  South  London  Waterworks, 
2  Mer.  61  n. 

Applicable  when  Tenant  holds  under  Agreement. 
— The  same  remedy  by  action  of  ejectment  may  be 
pursued  by  the  lessor  in  cases  where  the  tenant 
holds  under  an  agreement  for  a  lease  merely,  but 
there  is  no  actual  term  granted.  Doe  d.  Oldershaw 
V.  Breach,  6  Esp.  106  ;  Doe  d.  Thomson  v.  Amey, 

4  P.  i&  D.  177, 12  Ad.  &  E.  476. 

Those  who  wish  to  pursue  this  subject  further 
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will  find  it  fully  treated  of  in  the  different  works 
of  Nisi  Prius,  &c.,  Adams  on  Ejectment,  Wood- 
fall. 

Action  on  the  Covenant. 

It  has  been  already  observed,  that  when  a  ten- 
ant has  entered  into  a  contract  under  seal  to  repair, 
the  lessor  or  reversioner  may  maintain  an  action  on 
his  covenant  against  the  tenant  for  breach  of  his 
contract. 

It  has  been  held  that  the  remedy  must  lie  upon 
that,  and  not  upon  the  breach  of  an  implied  con- 
tract to  use  the  premises  in  a  tenant-like  manner. 
Standen  v.  Christmas,  10  Q.  B.  135 ;  Bickford  v. 
Parson,  5  C.  B.  920 ;  Line  v.  Stephenson,  4  Bingh. 
N.  C.  678. 

It  has  been  held,  that  if  the  lessor  covenant  to 
repair  during  the  term,  if  he  will  not  do  it,  the 
lessee  may  repair,  and  pay  himself  by  way  of  re- 
tainer ;  but  Holt,  C.  J.,  doubted  of  this,  unless 
there  was  a  covenant  to  deduct  the  expense  of  the 
repairs  from  the  rent :  and  though  cases  occur  in 
the  books  wherein  it  has  been  thought  by  some  of 
the  judges  that  the  lessee  might  expend  part  of 
the  rent  in  repairs  of  the  premises  if  they  required 
repair,  and  might  set  off  such  expenditure  in  an 
action  for  rent ;  yet  such  an  opinion  is  erroneous, 
for  the  lessor  and  the  lessee  have  their  respective 
remedies  on  the  several  covenants  contained  in  the 
lease,  and  the  maxim,  "so  to  judge  of  contracts  as 
to  prevent  a  multiplicity  of  suits,'*  does  not  apply. 
Smith  V.  Mapleback,  1  T.  B.  446;  Howlet  v. 
Strickland  Cowp.  56  ;  Wiegall  v.  Waters,  6  T.  R. 
488.  See  Johnson  v.  Carre,  1  Lev.  152 ;  Baylye 
V,  Hughes,  Cio.  Car.  137.  But  see  now  the  Judi- 
cature Acts. 
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Damages, — ^It  was  at  one  time  supposed  that 
nominal  damages  only  could  be  recovered  in  an 
action  brought  during  the  terrii.  Marriott'-y.  Cot- 
ton, 2  C.  &  K.  553.  But  see  Smith  v.  Peat,  9  Ex. 
161 ;  Turner  v.  Lamb,  14  M.  &  W.  412 ;  Worces- 
ter School  Trustees  v,  Kowlands,  9  0.  &  P.  734. 

Where  the  lessor  covenanted  to  repair  the 
external  parts  of-  a  demised  house,  if  the  partition 
wall  between  it  and  the  adjoining  house  is  injured 
by  the  owner  pulling  down  the  adjoining  house, 
and  the  lessor  did  nothing  to  prevent  its  sinking, 
and  suffered  it  to  continue  in  a  ruinous  state,  and 
refused  to  repair  it,  he  is  liable  for  the  expenses  of 
the  lessee  in  rebuilding  the  wall,  and  for  glass 
broken  by  its  sinking,  but  not  for  the  rent  or  the 
expenses  of  the  lessee  in  taking .  other  premises 
while  the  wall  was  under  repair.  Green  v.  Bales, 
2  Q.  B.  225. 

How  Damages  Assessed, — In  an  action  on  a 
covenant  to  keep  premises  in  repair  during  the 
tenancy,  the  jury  may  take  into  consideration  the 
state  of  the  repairs  at  the  commencement  of  the 
demise,  in  order  to  assess  the  damages  for  which 
the  defendant  is  liable.  Burdett  v.  Withers,  2 
Nev.  &  P.  122,  1  Jur.  514. 

In  an  action  for  non-repair,  the  jury  may  give 
to  the  landlord  not  only  the  amount  of  the  actual 
expense  of  the  repairs,  but  also  a  compensation  for 
the  loss  of  the  use  of  the  premises  while  they  are 
undergoing  repair.  Woods  v.  Pope,  6  Car.  &  P. 
782,  Oaselee,  See  on  this  subject  Vivian  v.  Cham- 
pion, 2  Ld.  Kaym.  1125,  1  Salk.  141 ;  Colley  v. 
Streeton,  2  B.  &  C.  273,  3  D.  &  R.  522.  See  ante, 
p.  314. 

On  a  covenant  to  keep  premises  in  repair,  a 
breach  is  incurred  by  pulling  them  down  wholly 
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or  partially,  or  by  opening  doors  in  the  wall,  and 
the  lessor  may  sue  during  the  tenancy  and  recover 
substantial  damages;  and  it  is  no  equitable  de- 
fence that  the  landlord  consented,  unless  he  pre- 
viously gave  his  consent.  Gauge  v,  Lockwood,  2 
F.  &  F.  115  ;  Doe  d.  Vickery  v.  Jackson,  2  Stark. 
293. 

The  proper  meoMire  of  damages  is  not  the 
amount  that  would  be  required  to  put  the  pre- 
mises in  repair,  but  the  amount  to  which  the  re- 
version is  injured  by  the  premises  being  out  of  re- 
pair, for  the  landlord  is  not  bound  to  expend  any 
of  the  damages  recovered  in  or  towards  repairing 
the  premises.  Worcester  School  Trustees  v.  Row- 
lands, 9  C.  &  P.  734. 

Where  the  plaintiffs  term  was  forfeited  by 
reason  of  a  breach  of  covenant  by  his  sub-lessee, 
the  plaintiff  is  not  entitled  to  the  value  of  the 
term,  if  the  head  landlord  has  brought  ejectment 
for  non-repair,  as  well  as  for  breach  of  other  cove- 
nants not  contained  in  the  under  lease,  if  it  is  not 
proved  that  the  forfeiture  was  caused  by  the  acts 
of  the  defendant.  But  he  may  recover  the  amount 
of  dilapidations  in  the  ejectment,  though  his  own 
term  is  determined.  Clow  v.  Brogden,  2  Sc.  N.  B. 
303. 

The  plaintiff  may  recover  substantial  damages 
for  breach  of  covenant  contained  in  an  under 
lease,  even  when  both  he  and  his  tenant  have  been 
evicted  by  t|je  superior  landlord  for  his  default  in 
paying  the  rent  reserved  in  the  original  case. 
Davies  v.  Underwood,  2  H.  &  N.  570,  27  L.  J. 
113.  See  Rawlins  v.  Morgan,  13  W.  R.  746,  34 
L.  J.  N.  S.  185. 

The  defendant  held  under  a  covenant  to  repair 
and  yield  up  in  repair.     Before  the  expiration  of 
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defen(lant*8  tenn  the  plaintiff,  together  with  the 
other  reversioners,  verbally  agree  with  A  that  the 
premises  should  be  pulled  down,  and  a  lease  of  the 
ground  be  granted  to  him  from  the  expiration  of 
defendant's  term.  But  A  did  not  take  into  calcu- 
lation the  condition  in  which  the  defendant  would 
leave  the  premises.  He  left  them  out  of  repair. 
The  premises  were  pulled  down,  and  the  agree- 
ment was  reduced  into  writing  about  three  months 
after  the  term  expired,  but  before  action.  Held, 
that  the  plaintiff  was  entitled  to  recover  substan- 
tial damages.     Kawlins  v.  Morgan,  ante,  p.  502. 

If  the  lessee  assign  over,  subject  to  the  per- 
formance by  the  assignees  of  the  covenants  in  the 
lease  from  the  day  of  assignment,  and  one  of  the 
covenants  is  a  general  one  to  repair  and  keep  in 
repair,  and  the  lessor  afterwards  recovers  against 
the  lessee,  he  can  recover  over  agaiost  his  assignee 
for  those  dilapidations  only  which  accrued  after 
the  assignment.  Hawkins  v.  Sherman,  3  C.  &  P. 
459. 

Where  a  sub-lessee  allowed  the  premises  to  be- 
come dilapidated,  the  head  landlord  gave  notice  to 
his  lessee  to  repair  at  peril  of  forfeiting  the  lease. 
The  lessee  gave  notice  to  his  sub-lessee,  who  neg- 
lected to  do  the  repairs,  whereupon  the  lessee  en- 
tered on  the  premises  and  put  them  in  repair  in 
order  to  prevent  the  forfeiture.  It  was  held,  that 
though  he  might  be  a  trespasser  for  so  doing,  yet 
that  he  might  recover  against  his  tenant  the 
whole  expense  so  incurred,  and  even  although 
the  premises  were  afterwards  entirely  rebuilt  be- 
fore the  action  for  the  recovery  of  such  expense 
was  brought.     Colley  v.  Streeton,  2  B.  &  C.  273. 

Upon  a  writ  of  inquiry  to  assess  damages  in  an 
action  for  dilapidations,  the  plaintiff  called  two 
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witnesses,  one  of  whom  put  the  dilapidations  at 
£119,  the  other  at  £124.  The  defendant  called 
two  witnesses,  one  of  whom  pat  them  at  £65, 15s., 
the  other  at  £68.  But  the  jury  gave  a  verdict  for 
only  £36, 10s.  The  Court  ordered  the  inquiry  to 
be  set  aside  unless  the  defendant  would  consent  to 
a  verdict  being  entered  for  £65, 15s.  Weeding  v. 
Mason  2  0.  B.  N.  S.  382. 

In  an  action  during  the  continuance  of  the 
term  demised,  for  damages,  occasioned  by  non- 
repair of  premises,  pursuant  to  a  covenant  in  the 
lease  to  keep  in  good  and  sufficient  repair,  and  at 
the  expiration,  or  other  sooner  determination  of 
the  term,  so  to  yield  and  give  up  the  same.  Held, 
that  the  judge  was  right  in  refusing  to  direct  the 
jury  to  find  only  nominal  damages  for  the  land- 
lord. Bell  V.  Haydon,  9  Ir.  C.  L.  Kep.  301. 
Q.  B. 

The  plaintiff,  the  assignee  of  a  lease  which  con- 
tained a  covenant  to  repair,  underlet  to  the  defen- 
dant upon  the  terms  that  he  should  ''maintain 
them  in  as  good  a  state  as  they  would  be  when 
repaired  by  him."  Shortly  after  the  defendant 
took  possession,  the  premises,  which  were  old  and 
dilapidated,  were  destroyed  by  fire.  The  jury 
found  that  the  cost  of  rebuilding  them  would  be 
£1635,  which  would  inciease  their  value  by  £600. 
Held,  that  the  defendant  was  only  to  put  them  in 
the  same  state  they  would  have  been  if  he  had  re- 
paired them  before  the  fire,  and  was  therefore  liable 
to  pay  as  damage  £1035  only.  Yates  v.  Dunster, 
11  Ex.  15 ;  24  L.  J.  227. 

Upon  an  appeal  from  the  decision  of  a  county 
court,  in  an  action  for  dilapidations,  evidence  was 
given  that  the  judge  told  the  jury  that  it  was  not 
like  an  action  for  goods  sold  and  delivered,  and 
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that  plaintiff  might  rest  upon  general  evidence 
in  support  of  his  particulars  of  demand,  without 
l)roving  every  item,  especially  as  the  jury  had 
viewed  the  premises  with  the  particulars  in  their 
hands,  and  would  therefore  be  able  to  judge  if 
the  plaintiff  had  made  out  his  case.  The  Court 
directed  a  new  trial.  Smith  v,  Douglas,  16  C.  B. 
31,  C.  C.  A. 


SECTION  III. 
Injunction  at  Common  Law — By  Suit  in  Equity, 


When  the  Proper  Remedy — It  must  appear  to  he  Serious 
Injury — Tenant  will  he  restrained  from  making  Altera- 
tions—  Tenants  in  Common,  <&€. — Account — To  whom 
granted — Right  of  Entry  to  view  Waste — Tenant  Liable  to 
Action  for  Refusal — Mtut  give  Notice — Cannot  enter  to 
Repair. 

Injunction  at  Common  Law. — ^In  an  action  for 
commissive  waste,  the  plaintiff  may  claim  a  writ  of 
injunction  against  the  repetition  or  continuance  of 
the  injury  complained  of.  17  &  18  Vict.  c.  126, 
88.  79-82.  The  writ  of  summons  must  be  spe- 
cially indorsed  with  a  notice  in  the  prescribed  form 
of  the  intention  to  apply  for  and  obtain  a  writ  of 
injunction.  lb,  s.  80  ;  Keg.  M.  Vac,  1854;  Chit 
Forms,  602.     See  Day's  C.  L.  P.  Act. 

In  the  High  Court  of  Jtidicature, 

When  the  Proper  Remedy. — Besides  the  reme- 
dies which  the  law  affords,  whereby  damages  may 
be  recovered  for  the  injury  sustained  in  consequence 
of  the  neglect  or  omission  of  a  tenant  to  repair  the 
premises,  there  is  another  course  which  may  be 
successfully  adopted,  where  the  injury  is  of  such  a 
nature  as  will  cause  irreparable  mischief  to  the 
property,  and  this  remedy  is  by  bill  in  the  Court 


INJUNCTION.  507 

of  Chancery,  praying  an  injunction  *  It  is  of  a  pre- 
ventive nature,  and  may  be  resorted  to  when  the 
injury  is  such  as  to  preclude  the  possibility  of  com- 
pensation. See  Smyth  v.  Carter,  18  Beav.  78 ; 
Beaufort  (Duke)  v.  Bates,  10  W.  K.  149. 

The  High  Court  of  Judicature  is  authorised 
to  grant  an  injunction  to  prevent  any  threatened 
or  apprehended  waste  or  trespass,  whether  the 
person  against  whom  such  injunction  is  sought  is 
or  is  not  in  possession  uhder  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  claims  or  does 
not  claim  a  right  to  do  the  act  sought  to  be  res- 
trained under  any  colour  of  title.  See  Wilson's 
"  Judicature  Acts,"  66. 

Injunction  is  the  most  efficient  remedy  that  can 
be  resorted  to,  for  it  prevents  that  injury  which  by 
all  other  remedies  can  only  be  compensated  for 
after  it  is  done. 

And  though  only  one  act  of  waste  be  proved, 
the  injunction  will  go  to  restrain  waste  generally. 
Coffin  V,  Coffin,  6  Mad.  17. 

The  Court  will  not  entertain  a  suit  to  restrain 
waste,  founded  upon  acts  of  waste,  which  a  lessee, 
contrary  to  his  covenant,  has  committed,  and  for 
which  merely  nominal  damages  would  be  given, 
it  appearing  that  he  does  not  contemplate  com- 
mitting any  further  waste,  and  that  he  does  not 
assert  a  right  to  do  so.  Doran  v.  Carroll,  11  Ir. 
Ch.  R.  379. 

The  Court  will  not  make  a  tenant  for  life  liable 
for  permissive  waste  where  there  is  no  express 
covenant.  Wood  v,  Gaynon,  Amb.  395 ;  Powy, 
?;.  Blagrave,  4  De  G.  M.  &  G.  448 ;  24  L.  J.  Ch. 
142 :  Be  Skingley  3  Mac.  &  Gor.  221. 

*  See  the  "  Judicature  Acts  "  by  Wilson,  pp.  64,  65. 
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It  must  appear  to  he  seriovs  Jw/Mry.^— But  an 
injunction  will  not  be  granted,  unless  there  he 
an  apparent  intention  on  the  part  of  tenant  to  do 
some  irreparable  injury  to  the  premises ;  and  the 
intention  may  be  collected  from  a  mere  threat. 
Gibson  v.  Smith,  2  Atk.  182.  In  another  case, 
sending  a  sawyer  to  mark  trees  was  held  sufficient. 
Jackson  V.  Cater,  5  Ves.  688. 

Tenant  will  he  restrained  from  making  Altera- 
tions, — It  would  seem  that  the  Court  of  Equity 
will  restrain  a  tenant  from  altering  the  tenements, 
if  such  alterations  be  disagreeable  to  those  who 
have  a  permanent  interest  in  them,  though  the 
alterations  may  improve  and  beautify  the  property. 
Barry  v,  Barry,  1  Jac.  &  Wall.  651.  But  see  Mol- 
lineux  v,  Powell,  3  P.  Wms.  268  n. 

But  the  Court  will  not  interfere  when  the  waste 
done  or  contemplated  is  trivial.  Id.;  Wilson  v, 
Bragg,  Bac.  Abr.  tit.  "  Waste  "  (0). 

The  Court  will  restrain  a  tenant  from  pulling 
down  a  house  and  building  another  which  the 
landlord  objects  to.     Smyth  v.  Carter,  18  Beav.  78. 

A  Court  will  restrain  a  tenant  from  commit- 
ting an  act  contrary  to  his  own  covenant,  whether 
it  be  waste  or  not.  Lord  Grey  de  Wilton  v. 
Saxon,  6  Ves.  106 ;  Driiry  v,  Molins,  Id.  328  ; 
London  (Mayor)  v,  Hedger,  18  Id.  355. 

The  Court  will  grant  an  injunction  to  restrain 
a  tenant  from  doing  certain  acts  which  he 
claims  a  right  to  do,  until  such  a  right  be  tried 
in  an  action  at  law.  Stonner  v.  Strange,  Mitf.  123 ; 
Whitelegg  v,  Whitelegg,  1  Bro.  C.  C.  67;  Sunder- 
land V.  Newton,  3  Sim.  450.  See  the  Judicature 
Acts. 

Tenants  in  Common,  dec, — An  injunction  will 
not  be  granted  to  one  tenant  in  common  ot*  joint 
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tenant  against  Iiib  companion,  unless  it  be  to  pre- 
vent destructive  and  malicious  waste,  or  the  party 
in  possession  hold  the  moiety  of  the  tenements  as 
the  tenant  of  the  applicant.  Twort  v,  Twort,  16 
Ves.  128. 

Account — In  order  to  avoid  multiplicity  of  suits, 
the  Court  will  sometimes  grant  an  account,  in  order 
to  compel  the  defendant  to  give  compensation  for 
the  waste  already  committed.  Jesus  College  v. 
Bloom,  3  Atk.  262,  Amb.  54 ;  Winchester  (Bishop) 
V.  Knight,  1  P.  Wms.  406. 

A  bill  for  an  account  of  dilapidation  was  filed 
by  the  reversioner  of  a  lease  against  the  personal 
representative  of  a  person  whose  interest  in  the 
lease  appeared  to  be  that  of  equitable  tenant  for 
life,  with  remainders  over,  alleging  that  such 
person  in  his  lifetime  was  in  possession,  during 
which  time  the  dilapidations  occurred;  that  he 
paid  rent,  and  was  liable  to  the  covenants  in  the 
lease ;  and  that  on  his  death  the  defendant  entered 
into  possession  as  his  administrator,  paid  rent, 
and  became  liable  under  the  covenants: — Held 
that  there  was  not  sufficient  allegation  of  debt 
to  support  the  bill.  Arkwright  v,  Colt,  2  You.  & 
Ch.  4. 

To  whom  granted. — Any  person  whose  interest 
would  be  prejudiced  by  the  commission  of  the  waste 
may  file  his  bill  for  an  injunction ;  a  ground  land- 
lord may  resti-ain  the  sub-lessee  of  his  tenant. 
Farrant  v,  Lovel,  3  Atk.  723,  Amb.  105.  An  in- 
junction will  be  granted  to  protect  the  contingent 
interests  of  an  executory  devisee,  or  of  a  child  in 
venire  sa  mere.  Robinson  v.  Litton,  3  Atk.  209. 
See  further  on  the  subject  WoodfalFs  and  Smith's 
"  Landlord  and  Tenant/' 
Bight  of  Entry  to  View  Waste. — Besides  the 
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foregoing  remedies,  there  are  oilier  proceedings 
which  the  party  may  take  for  the  purpose  of  pre- 
venting or  repairing  dilapidations,  without  having 
recourse  to  the  courts  of  law  or  equity. 

Tenant  liable  to  Action  for  Rejusal. — Thus  the 
common  law  gives  the  lessor  or  reversioner  the 
right  to  enter  upon  lands  held  by  tenants  for  a 
particular  estate,  for  the  purpose  of  viewing  the 
state  of  repair  (see  2  Inst.  306)  ;  and  for  the 
obstruction  by  the  tenant  of  the  landlord  in  his 
exercise  of  this  right,  the  tenant  is  liable  to  an 
action.     Hunt  v,  Dowman,  Cro.  Jac.  478. 

Mvst  give  Notice, — The  reversioner  should  not 
in  such  case,  however,  take  the  tenant  by  sur- 
prise ;  he  should  give  him  notice  of  his  intention 
to  exercise  his  right.  Doe  d.  Wetherell  v.  Bird, 
6  Car.  &.  P.  195. 

Cannot  enter  to  Repair, — ^But  it  must  be  recol- 
lected the  landlord  has  no  right  to  enter  for  the 
purpose  of  doing  the  repairs,  unless  he  expressly 
stipulates  to  that  efifect ;  his  only  mode  of  redress 
is  by  a  suit  for  recovery  of  damages  commensurate 
to  the  injury  done  to  the  premises.  Barker  v. 
Barker,  3  C  &  P.  557 ;  see  CoUey  v,  Streeton. 
2  B.  &  C.  273 ;  Neale  v,  Wyllie,  3  B.  &  C.  533  ; 
Worcester  School  Trustees  v,  Bowlands,  9  C.  &  P., 
739. 

In  the  metropolitan  police  district,  compensation 
for  wilful  damage  done  by  tenants  to  the  premises, 
or  to  furniture,  may  be  awarded  by  a  police  magis- 
trate to  the  extent  of  £15.  See  2  &  3  Vict.  c.  71^ 
s.  38. 

When  a  tenancy  still  exists,  the  landlord  must 
proceed  against  his  tenant  within  one  month  after 
the  commission  of  an  offence  under  this  Act.  Dowell 
V,  Beningfield,  1  Oar.  &  Mar.  9. 


SECTION  IV. 
Of  the  Tenani's  Remedies, 

When  the  obligatioa  to  repair  is  on  the  lessor  and 
he  neglect  to  do  so,  there  is  no  implied  condition 
that  if  the  repairs  are  not  done  tenant  may  quit 
the  premises  if  they  are  uninhabitable.  Surplice 
V.  Farnsworth,  8  Sc.  K.  307  ;  and  see  Furnival 
V.  Grove,  30  L.  J.  0.  P.  3 ;  overruling  Edwards  v. 
Hetherington,  7  D.  &  K.  117.  He  cannot  bring 
any  action  against  his  landlord,  unless  there  be  an 
express  contract,  ante^  p.  437. 

Where,  however,  the  lessor  has  entered  into  a 
covenant  to  do  certain  repairs,  the  tenant  has  his 
remedy  for  the  breach  of  this  covenant  by  action  ; 
and  in  such  case  the  same  observations  will  apply 
that  have  already  been  made  under  the  head 
"  Covenant,"  ante,  p.  500. 

It  would  seem  that  if  the  lessee  do  repairs  for 
which  the  lessor  is  liable,  he  cannot  deduct  the 
amount  of  them  from  his  rent.  Hewlett  v  Strick- 
land, Cowp.  56 ;  Weigall  v.  Waters,  6  T.  R.  488  ; 
Smith  V.  Mapleback,  1  T.  R.  441 ;  see  Johnson  v. 
Carre,  1  Lev.  152 ;  Baylye  v.  Hughes,  Cro.  Car. 
137,  ante,  p.  348.  See  Clayton  v,  Kinaston,  1  Ld. 
Raym.  419,  per  Holt,  C.  J. ;  but  see  Taylor  v.  Beal, 
Cro.  Eliz.  222.  And  he  must  give  the  lessor  notice 
to  repair.    Moore  y.  Clarke,  5  Taunt.  96. 


CHAPTER  VII. 

PRACTICAL  SUGGSSTIONS. 


Survey  and  Valuation  of  Dilapidations. — The 
right  of  a  landlord  during  the  term  to  enter  upon 
the  premises  to  view  their  state  or  condition,  is 
usually  conferred  by  the  lease  or  agreement  under 
which  the  tenant  holds.  The  landlord  has  other- 
wise no  such  right,  power,  or  authority,  unless  by 
the  permission  of  the  tenant,  which,  of  course,  he 
may  give  him. 

Where  the  covenant  is  to  enter  "  at  convenient 
times,"  the  tenant  may  refuse  to  allow  the  land- 
lord to  go  into  some  of  the  rooms  if  the  tenant  has 
had  no  notice  of  his  coming.  Doe  d.  Wetherell 
V.  Bird,  6  C.  &  P.  195. 

Where  the  covenant  is  to  enter  so  many  times  a 
year,  to  survey  the  premises  and  to  require  the  re- 
pairs to  be  done,  he  may  select  any  days  in  the 
year  he  chooses,  without  reference  to  their  suit- 
ableness for  doing  the  repairs.  Hill  v.  Barclay, 
16  Vea  403. 

The  proper  course  to  adopt  is,  at  the  close  of  the 
term,  to  call  in  some  respectable  architect  or  sur- 
veyor to  be  selected  by  both  parties  to  ascertain 
what  breaches  of  covenant  have  been  incurred,  and 
for  this  purpose  it  will  be  necessary  to  be  provided 
with  a  copy  of  the  lease  or  other  agreement,  and  a 
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knowledge  of  the  law  with  reference  to  the  con- 
struction of  covenants  to  repair,  and  to  leave  in  re- 
pair, ante  p.  125  et  seq,,  will  greatly  facilitate  the 
discharge  of  his  daties.  He  should  bear  in  mind 
that  in  such  a  case  he  is  acting  for  neither  party. 
He  is  more  in  the  nature  of  an  arbitrator,  and  will 
have  to  decide  fairly  and  impartially.  Tiie  usual 
practice  is  to  make  an  inventory  of  the  repairs  in 
detail,  with  an  estimate  of  the  sum  it  will  require 
to  do  them. 

With  reference  to  the  stamps  on  appraisement, 
see  aniey  p.  324. 

The  architect  or  surveyor  will,  of  course,  make 
an  express  agreement  with  the  parties  in  regard  to 
his  own  charges  for  the  survey  and  appraisement. 

The  landlord  and  tenant  may  not,*  however, 
agree  in  the  appointment  of  an  architect  or  sur- 
veyor :  in  that  case  each  party  will  appoint  his 
own,  giving  the  power,  in  case  of  disagreement,  to 
call  in  an  umpire,  who  ought  to  be  agreed  on  be- 
fore any  difference  arises.  In  that  case,  the  umpire 
will  make  the  appraisement,  or  will  settle  the  sub- 
ject of  difference.  If  the  tenant  will  not  nominate 
an  architect  or  surveyor,  then  the  landlord  should 
nominate  one  or  more  on  his  own  behalf,  immedi- 
ately after  the  determination  of  the  lease  or  agree- 
ment, giving  notice  to  the  tenant  of  the  day  he 
will  inspect  the  premises.  By  this  means*  he  will 
secure  the  best  evidence  of  the  state  and  condition 
of  the  premises,  and  the  want  of  repair  at  the  ex- 
piration of  the  tenancy. 

In  1842  the  entire  subject  was  referred  by  the 
Eoyal  Institute  of  British  Architects  to  a  select 
committee,  "  to  report  as  to  the  usual  practice  in 
regard  to  dilapidations  and  fixtures,  as  well  civil 
as  ecclesiastical,  so  as  to  form  a  distinct  body  of 

2k 


514        PRACTICAL  SUGGESTIONS. 

evidence,  and  of  opinion,  which  may  serve  the  pro- 
fession as  a  work  of  reference  in  such  matters," 
and  the  committee  made  their  report,  which  was 
afterwards  adopted  by  the  council.  With  reference 
to  ecclesiastical  dilapidations,  they  state  that  they 
"are  of  opinion  that  the  usual  practice  as  to 
ecclesiastical  dilapidations  is  to  consider  that  (in- 
dependently of  the  obligation  to  compensate  for 
actual  deficiencies)  the  representatives  of  a  late  in- 
cumbent are  liable  for  the  value  of  repairs,  equi- 
valent to,  or  consonant  with,  the  extent  of  those 
which,  in  civil  cases,  a  lessee  would  be  called  upon 
to  perform  on  taking  a  lease  for  twenty-one  years 
under  agreement  to  put  the  premises  into  complete 
and  substantial  repair  at  the  commencement  of 
such  term."  The  committee  then  advert  to  the 
case  of  Wise  v.  Metcalfe,  ante,  p.  365,  and  the  direc- 
tion of  Mr  Justice  Bayley  to  the  Master  as  to  the 
principle  upon  which  the  dilapidations  should  be 
assessed,  viz.,  that  the  incumbent  should  not  be 
bound  to  supply  or  maintain  anything  in  the  nature 
of  ornament,  such  as  painting,  unless  necessary  to 
preserve  exposed  timber  from  decay,  whitewash- 
ing, and  papering.  Extraordinary  cases  may  oc- 
cur from  buildings  having  fallen  down,  or  from 
their  being  in  so  insecure  and  dangerous  a  state  as 
not  to  admit  of  their  being  upheld  and  substan- 
tially repaired,  fit  for  habitation ;  the  claim  will 
then  extend  to  the  value  or  expense  of  taking 
down  and  rebuilding.  With  respect  to  restora- 
tions, the  liability  extends  to  the  expense  of  re- 
placing, with  items  of  their  original  character  and 
quality,  all  such  matters  and  things  as  may  have 
been  re-instated  in  an  insufficient  and  improper 
manner,  whether  during  the  term  of  the  late  in- 
cumbency or  not. 
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34  &  35  VICT.  CHAP.  43. 

An  Act  for  the  Amendment  of  the  Law  relating  to 
Ecclesiastical  Dilapidations.        [13th  July  1871.] 

Whereas  as  well  for  the  better  sustentation  of  houses 
of  residence,  chancels,  and  other  buildings  which  incum- 
bents of  ecclesiastical  benefices  and  other  ecclesiastical 
persons  are  by  law  or  custom  bound  to  maintain  in  re- 
pair, as  also  for  the  relief  of  such  persons  and  their 
representatives,  it  is  expedient  to  amend  the  law  relating 
to  ecclesiastical  dilapidations : 
^   Be  it  therefore  enacted,  &c.,  as  follows : 

Preliminary, 

1.  Short  title. — This  act  may  be  cited  as  "  The  Eccle- 
siastical Dilapidations  Act,  1871,"  and  shaU  come  into 
operation  as  on  and  from  the  first  day  of  August  one 
thousand  eight  hundred  and  seventy-one,  which  day  is 
in  this  Act  referred  to  as  '^  the  commencement  of  this 
Act." 

2.  Extent — This  Act  shall  not  extend  to  Scotland 
or  Ireland. 

3.  Explanation  of  terms, — The  term  "  benefice "  in 
this  Act  shall  comprehend  all  rectories  with  cure  of 
souls,  vicarages,  perpetual  curacies,  donatives,  endowed 
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public  chapels,  and  parochial  chapelries,  and  chapelries 
or  districts  belonging  or  reputed  to  belong,  or  annexed 
or  reputed  to  be  annexed,  to  any  church  or  chapel. 

The  term  "  patron  "  shall,  with  reference  to  any  bene- 
fice, mean  the  person  or  persons  or  corporation  who,  in 
case  such  benefice  were  vacant,  would  be  entitled  to 
present  thereto  ;  but  if  the  right  to  present  to  such  bene- 
fice shall  be  vested  in  different  persons  or  corporations, 
whether  jointly  or  by  way  of  alternate  presentations, 
the  term  patron  shall  (unless  the  context  requires  other- 
wise) comprehend  both  or  all  such  different  persons  or 
corporations  in  whom  such  right  of  joint  or  alternate 
presentations  shall  for  the  time  being  be  vested  ;  and  as 
regards  the  patrons  referred  to  in  sections  126,  127, 
and  128  of  the  Act  1  <&  2  Vict,  chapter  106,  the  actions 
of  or  towards  such  patrons  required  by  this  Act  shall 
be  performed  in  the  manner  stated  in  such  sections 
126,  127,  and  128,  as  if  the  said  sections  were  here 
repeated  and  made  applicable  to  the  provisions  of  this 
Act. 

The  term  "  surveyor "  shall  mean  the  official  sur- 
veyor elected  under  this  Act,  except  where  otherwise 
described. 

The  term  "  governors  "  shall  mean  the  governors  of 
the  Bounty  of  Queen  Anne  for  the  augmentation  of  the 
maintenance  of  the  poor  clergy. 

The  term  ^'the  archdeacon"  shall  mean  the  arch- 
deacon of  the  archdeaconry  within  which  the  benefice 
is  situated  with  regard  to  which  the  provisions  of  this 
Act  are  sought  to  be  applied. 

The  term  ''  the  rural  dean  "  shall  mean  the  rural  dean 
of  the  rural  deanery  within  which  the  benefice  is  situated 
with  regard  to  which  the  provisions  of  this  Act  are 
sought  to  be  applied. 

4.  What  included  as  buildings, — The  provisions  of 
this  Act  respecting  buildings  belonging  to  a  benefice 
shcill  apply  to  all  such  houses  of  residence,  chancels, 
walls,  fences,  and  other  buildings  and  things  as  the 
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incumbent  of  the  benefice  is  by  law  or  custom  bound 
to  maintain  in  repair. 

5.  Building  otU  of  diocese, — For  the  purposes  of  this 
Act  any  building  belonging  to  a  benefice  shall  be  deemed 
to  be  within  the  diocese  of  the  bishop  under  whose 
jurisdiction  the  benefice  is,  although  the  building  be 
not  in  fact  locally  situate  within  that  diocese. 

6.  Vacancy  of  see,  <kc, — During  the  vacancy  of  a  see 
the  powers  under  this  Act  which  may  be  exercised  by 
a  bishop  shall  be  exercised  by  the  guardian  of  the 
spiritualities  of  the  diocese.  Where  a  bishop  is  disabled 
from  exercising  in  person  the  functions  of  his  office, 
those  powers  shall  be  exercised  by  the  person  lawfully 
empowered  to  exercise  his  general  jurisdiction  in  the 
diocese. 

7.  Powers  of  arclibishops  arid  bishops, — The  powers 
which  may  be  exercised  under  this  Act  by  a  bishop 
shall  be  exercised  by  an  archbishop  in  relation  to  his 
diocese. 

Surveyors  of  Dilapidations, 

8.  Surveyors  for  each  diocese, — Within  three  months 
after  the  commencement  of  this  Act  a  surveyor  or  sur- 
veyors of  ecclesiastical  dilapidations  shall  be  appointed 
in  and  for  each  diocese  by  the  archdeacons  and  rural 
deans,  if  any,  of  such  diocese,  assembled  at  a  meeting 
convened  for  that  purpose,  at  which  the  bishop  of  the 
diocese,  or  in  his  absence  the  senior  archdeacon  present, 
as  to  the  date  of  his  appointment  as  archdeacon,  shall 
preside.  Every  such  appointment  may  be  general  or 
for  a  limited  term,  and  may  be  for  the  whole  or  part 
of  the  diocese  as  shall  be  stated  in  the  appointment, 
and  shall  be  subject  to  the  approval  of  the  bishop 
of  the  diocese ;  the  bishop  shall  have  power  to  hear 
any  complaint  against  the  surveyor  of  neglect,  breach 
of  duty,  or  unfitness  for  his  office,  and  to  remove  him 
from  his  office  after  giving  him  an  opportunity  of  show- 
ing cause  to  the  contrary.     No  surveyor  appointed 
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under  the  proyisions  of  this  Act  shall  have  any  claim 
to  compensation  in  consequence  of  the  repeal  or  any 
alteration  of  this  Act 

9.  Their  successor s.~-^On  a  vacancy  occurring  in  the 
office  of  surveyor,  a  fit  person  shall  in  like  manner  be 
appointed  within  three  months  from  the  occurrence  of 
such  vacancy. 

10.  Faymmt  of  surveyors  by  fixed  rate  of  charges. — 
The  surveyor  shaU  be  paid  according  to  a  rate  of  charges, 
and  not  by  way  of  salary,  and  such  charges,  and  aJso 
the  fees  of  the  bishop's  secretary  and  registrar  for  work 
done  in  pursuance  of  this  Act,  shall  be  fixed  in  each 
diocese  by  the  bishop,  the  archdeacons,  the  rural  deans, 
if  any,  and  the  chancellor  for  the  time  being  of  such 
diocese,  assembled  at  a  meeting  convened  for  that 
purpose,  who  may  from  time  to  time,  at  a  meeting 
convened  for  that  purpose,  revise  and  alter  such  rate 
of  charges  and  fees ;  but  if  any  such  alteration  of  sur- 
veyor's charges  be  made  after  the  buildings  belonging 
to  any  benefice  shall  have  been  inspected  pursuant 
to  this  Act  by  a  surveyor,  the  payment  of  such 
surveyor  for  such  inspection,  and  for  all  subsequent 
proceedings  after  such  inspection  with  reference  thereto, 
shall  be  according  to  the  rate  of  charges  in  force  at  the 
time  of  making  such  inspection. 

1 1.  Surveyor  not  to  he  interested  in  contracts, — It  shall 
not  be  lawful  for  the  surveyor  to  be  beneficially  in- 
terested, directly  or  indirectly,  by  himself  or  by  any 
partner  or  otherwise,  in  any  work  or  contract  to  be 
executed  or  entered  into  by  any  person  or  persons 
(except  any  public  company  of  which  he  may  happen 
to  be  a  member  or  shareholder,  but  not  manager  or 
director)  under  the  provisions  of  this  Act. 

Inspections  at  other  times  than  when  a  Benefice  is  vacant, 

12.  Inspection  may  he  ordered  at  request  of  arch- 
deacon,  rural  dean,  patron,  or  incumhent, — It  shall  be 
lawful  for  the  bishop,  on  the  complaint  in  writing  of  the 
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archdeacon,  or  of  the  rural  dean,  or  of  the  patron  of  a 
benefice,  that  the  buildings  of  the  benefice  are  in  a  state 
of  dilapidation,  or  at  the  request  of  the  incumbent,  to 
direct  the  surveyor  to  inspect  the  buildings  of  the  bene- 
fice, or  any  of  them  :  Provided  always,  that  a  copy  of 
such  complaint  shall  be  forwarded  by  the  bishop  to  the 
incumbent,  or  the  sequestrator,  if  any,  one  month  before 
such  inspection  shall  be  ordered. 

13.  As  to  a  benefice  under  sequestration, — As  regards 
a  benefice  under  sequestration  at  the  time  of  the  com- 
mencement of  this  Act,  the  l^ishop  may,  at  any  time 
during  such  sequestration,  and  as  regards  a  benefice 
thereafter  put  under  sequestration,  the  bishop  may, 
within  six  months  after  such  sequestration  issued, 
direct  the  surveyor  to  inspect  as  aforesaid,  and  such 
inspection  shall  be  renewed  in  every  fifth  year  while 
such  benefice  shall  be  under  sequestration. 

14.  Form  of  report  and  service  on  incumbent, — The 
surveyor  shall  as  soon  as  conveniently  may  be  after 
such  direction  inspect,  and  within  one  month  after 
inspection  send  to  the  bishop  a  report  of  the  result  of 
the  same,  and  shall  send  a  copy  to  the  incumbent,  and 
to  the  sequestrator,  if  any. 

15.  Its  contents, — Where  the  surveyor  shall  report 
that  any  works  are  needed  for  putting  into  repair  any 
dilapidated  building  belonging  to  a  benefice,  he  shall 
report, — 

1.  What  works  are  so  needed,  specifying  the  same 

in  detail : 

2.  What  he  estimates  to  be  the  probable  cost  of  such 

works : 

3.  At  or  within  what  time  or  times  such  works  re- 

spectively ought  to  be  executed. 

16.  Objections  by  incumbent,  and  reference  thereon, — 
The  incumbent,  or  the  sequestrator,  if  any,  may  within 
one  month  after  the  sending  the  said  copy,  state  in 
writing  to  the  bishop  objections  to  the  report  on  any 
grounds  of  fact  or  law,  and  in  such  case  the  bishop 
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may,  if  he  shall  think  fit,  at  the  expense  of  the  party 
objecting,  direct  a  second  report  to  be  made  by  another 
surveyor  or  take  the  opinion  of  counsel  upon  any  qnea- 
tion  of  law,  and  the  bishop  shall,  after  due  consideration 
of  the  whole  matter,  give  his  decision  in  writing. 

If  no  objections  to  the  report  shall  be  made,  then, 
at  the  end  of  the  period  limited  for  making  objections 
thereto,  the  report  shall  be  final ;  and  if  objections  shall 
have  been  made,  then  the  report,  as  modified  by  the 
bishop's  decision,  shall  be  final. 

17.  Incumbent  may  borrow  from  the  governors, — ^It 
shall  be  lawful  for  the  incumbent  to  borrow  and  for  the 
governors,  if  they  shall  think  fit,  upon  his  request  and 
with  the  consent  of  the  bishop  and  patron,  to  lend  upon 
the  security  of  the  possessions  of  the  benefice, — 

(1.)  The  whole  or  any  part  of  the  sum  stated  in  the 
final  report  as  the  cost  of  the  works : 

(2.)  Such  sum  as  the  governor  shall  think  fit  in  re- 
spect of  costs  and  expenses. 

18.  The  gmenu>r%  to  keep  a  dilapidation  account,'--' 
The  sum  (if  any)  lent  by  the  governors  shall  be  placed 
in  their  books  to  the  credit  of  an  account  to  be  entitled 
"  The   Dilapidation  Account  of  A.  B.,  incumbent  of 

,"  and  out  of  the  said  sum  the  governors 
shall  forthwith  pay  and  discharge  the  costs  and  expenses 
of  and  incidental  to  the  preparation  and  completion  of 
the  security. 

19.  Incumbent  to  execute  works, — In  case  of  a  bene- 
fice not  under  sequestration,  it  shall  be  the  duty  of  the 
incumbent  to  execute  the  repairs  prescribed  in  the  final 
report  in  the  manner  and  at  or  within  the  time  or  times 
therein  prescribed,  or  within  such  extended  time  or 
times  as  the  bishop  shall  by  writing  under  his  hand 
direct. 

20.  Sequestrators  to  pay  dilapidation  moneys  to  the 
governors, — In  the  case  of  a  benefice  imder  sequestra- 
tion, the  sum  stated  in  the  final  report  as  the  cost  of 
the  works  shall  be  a  charge  upon  the  moneys  from  time 
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to  time  received  hj  the  sequestrator  in  respect  of  the 
net  profits  or  income  of  the  benefice,  in  priority  to  all 
other  charges,  except  the  stipends  of  the  curate  or 
curates  appointed  to  perform  the  duties  attaching  to  the 
benefice ;  and  the  sequestrator  shall,  so  long  as  the  seques- 
tration shall  remain  in  force,  pay  so  much  of  such  pro- 
fits as  shall  remain  in  his  hands,  after  payment  of  the 
said  stipends,  to  the  governors,  until  the  whole  of  the 
sum  stated  shall  have  been  paid. 

21.  Application  of  money  paid  hy  seqtiestrators. — 
Moneys  paid  to  the  governors  in  tespect  of  a  benefice 
under  sequestration  shall  be  placed  in  their  books  to  the 
credit  of  an  account  to  be  called  "  The  Dilapidation 
Account  of  C.  D.,  sequestrator  of  ."  The 
repairs  may  be  executed  from  time  to  time  as  the  moneys 
are  received  by  the  governors,  or  be  deferred,  with  the 
consent  of  the  bishop,  until  the  whole  sum  required  to 
be  paid  by  the  sequestrator  to  the  governors  shall  have 
been  paid,  and  the  repairs  shall  be  paid  for  out  of  the 
moneys  standing  to  the  credit  of  the  said  account  in 
like  manner  as  in  the  case  of  repairs  executed  by  an 
incumbent;  and  if  any  benefice  under  sequestration 
shall  become  vacant  before  such  repairs  shall  have  been 
completed,  an  inspection  and  report  shall  be  made  by 
the  surveyor  and  proceeded  with  in  the  same  manner 
as  if  such  benefice  had  not  been  under  sequestration ; 
and  the  amount  (if  any)  which  shall  have  been  paid  to 
the  governors  by  the  sequestrator  in  respect  of  repairs, 
and  not  expended,  shall  be  carried  to  the  dilapidation 
account  of  the  new  incumbent  in  reduction  of  the 
amount  payable  by  the  late  incumbent,  his  executors  or 
administrators. 

22.  Proviso  in  case  arcJideacon  or  patron  make  com- 
plaint of  want  of  repairs. — Where  complaint  shall  be 
made  by  the  archdeacon,  or  the  rural  dean,  or  the  patron 
of  the  benefice  as  aforesaid,  if  the  incumbent  shaU, 
within  twenty-one  days  after  notice  of  such  complaint 
shall  have  been  given  as  aforesaid,  inform  the  bishop  in 
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may,  if  he  shall  think  fit,  at  the  expense  of  the  party 
objecting,  direct  a  second  report  to  be  made  by  another 
surveyor  or  take  the  opinion  of  counsel  upon  any  quesp- 
tion  of  law,  and  the  bishop  shall,  after  due  consideration 
of  the  whole  matter,  give  his  decision  in  writing. 

If  no  objections  to  the  report  shaU  be  made,  then, 
at  the  end  of  the  period  limited  for  making  objections 
thereto,  the  report  shall  be  final ;  and  if  objections  shaU 
have  been  made,  then  the  report,  as  modified  by  the 
bishop's  decision,  shall  be  final 

17.  Incumbent  may  borrow  from  tJu  governors, — It 
shall  be  lawful  for  the  incumbent  to  borrow  and  for  the 
gOTernors,  if  they  shall  think  fit,  upon  his  request  and 
with  the  consent  of  the  bishop  and  patron,  to  lend  upon 
the  security  of  the  possessions  of  the  benefice, — 

(1.)  The  whole  or  any  part  of  the  sum  stated  in  the 
final  report  as  the  cost  of  the  works  : 

(2.)  Such  sum  as  the  governor  shall  think  fit  in  re- 
spect of  costs  and  expenses. 

18.  The  govemors  to  keep  a  dilapidation  account — 
The  sum  (if  any)  lent  by  the  governors  shall  be  placed 
in  their  books  to  the  credit  of  an  account  to  be  entitled 
'^  The   Dilapidation  Account  of  A.  B.,  incumbent  of 

,"  and  out  of  the  said  sum  the  governors 
shall  forthwith  pay  and  discharge  the  costs  and  expenses 
of  and  incidental  to  the  preparation  and  completion  of 
the  security. 

19.  Incumbent  to  execute  works, — In  case  of  a  bene- 
fice not  under  sequestration,  it  shall  be  the  duty  of  the 
incumbent  to  execute  the  repairs  prescribed  in  the  final 
report  in  the  manner  and  at  or  within  the  time  or  times 
therein  prescribed,  or  within  such  extended  time  or 
times  as  the  bishop  shall  by  writing  under  his  hand 
direct. 

20.  Sequestrators  to  pay  dilapidation  moneys  to  the 
governors. — In  the  case  of  a  benefice  under  sequestra- 
tion, the  sum  stated  in  the  final  report  as  the  cost  of 
the  works  shall  be  a  charge  upon  the  moneys  from  time 
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to  time  received  by  the  sequestrator  in  respect  of  the 
net  profits  or  income  of  the  benefice,  in  priority  to  all 
other  charges,  except  the  stipends  of  the  curate  or 
curates  appointed  to  perform  the  duties  attaching  to  the 
benefice ;  and  the  sequestrator  shall,  so  long  as  the  seques- 
tration shall  remain  in  force,  pay  so  much  of  such  pro- 
fits as  shall  remain  in  his  hands,  after  payment  of  the 
said  stipends,  to  the  governors,  until  the  whole  of  the 
sum  stated  shall  have  been  paid. 

21.  Application  of  money  jxiid  hy  sequestrators. — 
Moneys  paid  to  the  governors  in  tespect  of  a  benefice 
under  sequestration  shall  be  placed  in  their  books  to  the 
credit  of  an  account  to  be  called  *'  The  Dilapidation 
Account  of  C.  D.,  sequestrator  of  ."  The 
repairs  may  be  executed  from  time  to  time  as  the  moneys 
are  received  by  the  governors,  or  be  deferred,  with  the 
consent  of  the  bishop,  until  the  whole  sum  required  to 
be  paid  by  the  sequestrator  to  the  governors  shall  have 
been  paid,  and  the  repairs  shall  be  paid  for  out  of  the 
moneys  standing  to  the  credit  of  the  said  account  in 
like  manner  as  in  the  case  of  repairs  executed  by  an 
incumbent ;  and  if  any  benefice  under  sequestration 
shaU  become  vacant  before  such  repairs  shall  have  been 
completed,  an  inspection  and  report  shall  be  made  by 
the  surveyor  and  proceeded  with  in  the  same  manner 
as  if  such  benefice  had  not  been  under  sequestration ; 
and  the  amount  (if  any)  which  shall  have  been  paid  to 
the  governors  by  the  sequestrator  in  respect  of  repairs, 
and  not  expended,  shall  be  carried  to  the  dilapidation 
account  of  the  new  incumbent  in  reduction  of  the 
amount  payable  by  the  late  incumbent,  his  executors  or 
administrators. 

22.  Proviso  in  case  arcJideacon  or  patron  make  com- 
plaint of  want  of  repairs. — Where  complaint  shall  be 
made  by  the  archdeacon,  or  the  rural  dean,  or  the  patron 
of  the  benefice  as  aforesaid,  if  the  incumbent  shall, 
within  twenty-one  days  after  notice  of  such  complaint 
shall  have  been  given  as  aforesaid,  inform  the  bishop  in 
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'Writing  that  he  intends  forthwith  to  put  his  buildings 
in  proper  repair,  the  bishop  shall  allow  the  incumbent  a 
reasonable  time  to  execute  such  repairs,  and  on  being 
satisfied  that  such  repairs  have  been  fully  executed  shall 
abstain  from  further  proceedings  ;  but  the  bishop  may, 
during  the  progress  and  after  the  completion  of  such 
repairs,  direct  the  surveyor  to  inspect  and  report  thereon, 
and  if  the  surveyor  shall  report  that  the  repairs  are 
insufficient,  direct  the  surveyor  to  inspect  and  report 
upon  such  repairs ;  and  if  he  shall  report  that  further 
repairs  are  necessary,  then  the  powers  of  this  Act  shall 
or  may  be  put  in  force  in  like  manner  as  if  the  incum- 
bent had  not  given  notice  that  he  intended  himself  to 
do  the  repairs. 

23.  Execution  of  works  <m  neglect ,  d&c,  of  incumbent, — 
If  any  incumbent  shall  refuse  or  neglect  duly  to  execute 
in  the  prescribed  manner,  and  at  or  within  the  prescribed 
time  or  times,  any  prescribed  repairs,  it  shall  be  lawful 
for  the  bishop  to  raise  the  sum  prescribed  in  the  final 
report,  if  not  otherwise  provided  by  the  incumbent,  to- 
gether with  all  costs  incurred  by  the  bishop  in  relation 
thereto,  by  sequestration  of  the  profits  of  the  benefice, 
and  the  provisions  contained  in  sections  20  and  21  with 
respect  to  the  payment  of  the  profits  of  the  benefice  to 
the  governors,  and  the  application  of  the  money  shall  be 
applicable  to  this  section. 

24.  Avoidance  of  benefice  not  to  affect  report^  dsc, — No 
report,  order,  or  proceedings  thereunder  shall  be  affected 
by  a  vacancy  occurring  in  the  benefice  before  tbe  com- 
mencement or  pending  the  execution  of  the  works  pre- 
scribed by  the  report,  but  such  report  shall  be  acted  on  as 
if  such  vacancy  had  not  occurred,  subject  nevertheless  to 
any  modification  which  may  be  made  therein  in  conse- 
quence of  any  report  of  the  surveyor  after  his  inspec- 
tions made  in  consequence  of  such  vacancy,  in  pursuance 
of  provisions  herein-after  specified. 
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Houses  of  Besidence  of  Archbishops,  Bishops,  Deans, 

and  Canons, 

25.  Archbishop  or  bishop  may  require  inspection, — 
At  any  time  after  the  commencement  of  this  Act,  it 
shall  be  lawful  for  any  archbishop  or  bishop  and  for  the 
holder  of  any  dignity  or  office  in  any  cathedral  or  colle- 
giate church  to  employ  any  surveyor,  approved  for  the 
purpose  by  the  Ecclesiastical  Commissioners  for  Eng- 
land, to  inspect  and  examine  any  house  of  residence  or 
other  building  appurtenant  thereto  of  such  archbishop, 
or  bishop,  or  belonging  to  any  such  dignity  or  office 
which  he  is  by  law  or  custom  bound  to  maintain  in 
repair  at  his  own  personal  cost. 

26.  Worlcs  to  he  prescribed, — Where,  in  the  opinion 
of  such  surveyor,  founded  on  any  such  inspection,  any 
works  are  needed  for  putting  into  a  proper  state  of  repair 
the  house  of  residence  or  other  building  inspected,  he 
shall  report*  what  works  are  so  needed,  and  at  or  within 
what  time  or  times  such  works  or  any  particular  part  or 
parts  thereof  ought  to  be  executed. 

27.  Evidence  of  execution  of  works, — A  certificate  of 
such  surveyor  that  such  works  have  been  duly  executed, 
which  shall  be  filed  in  the  registry  of  the  diocese  in 
duplicate,  and  one  of  the  duplicates  whereof  shall  be 
delivered  or  sent  by  the  registrar  to  the  archbishop  or 
bishop,  to  whose  see  or  to  the  person  to  whose  dignity 
or  office,  as  the  case  may  be,  the  certificate  relates,  shall 
be  conclusive  evidence  of  the  due  execution  of  such 
works. 

28.  Protection  of  archbishops  or  bishops  from  further 
liability, — If  the  archbishoprick  or  bishoprick,  dignity, 
or  office  to  which  the  certificate  shall  relate,  shall  become 
vacant  within  the  period  of  five  years  from  the  filing  of 
such  certificate,  the  archbishop  or  bishop,  or  the  holder 
of  the  dignity  or  office,  as  the  case  may  be,  or  his,  repre- 
sentatives respectively,  shall  not,  as  to  such  house  of 
residence  or  other  building,  be  liable  to  any  claim  for 
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further  part  of  the  said  stun  he  shall  in  like  manner 
forthwith  pay  to  the  governors  the  farther  part  ao 
recovered. 

38.  T?ie  governors  may  cutvanee  money  on  the  seeuritp 
of  tJie  benefice, — It  shall  be  lawful  at  any  time  for  the 
new  incumbent  to  borrow,  and  for  the  governors,  if 
they  shall  think  fit,  upon  his  request  and  with  the  con- 
sent of  the  bishop  and  patron,  to  lend  upon  the  secoiity 
of  the  possessions  of  the  benefice, — 

(1.)  The  whole  or  any  part  which  the  governors 
shall  not  have  received  from  the  new  incum- 
bent of  the  sum  stated  in  the  order  as  the  cost 
of  the  repairs  ;  and 

(2.)  Such  sum  as  the  governors  shall  think  fit  in  re- 
spect of  costs  and  expenses. 

39.  The  governors  to  keep  a  dilapidation  account. — 
The  amount  received  by  the  governors  from  the  new 
incumbent  together  with  the  sum  (if  any)  lent  by  them 
to  him  as  aforesaid,  shall  be  placed  in  their  books  to 
the  credit  of  an  account  to  be  entitled  "  The  Dilapi- 
dation Account  of  A.B.,  incumbent  of 

; ''  and  from  the  sum  (if  any)  so  lent  by 
them  they  shall  forthwith  pay  and  discharge  the  costs 
and  expenses  of  and  incidental  to  the  preparation  and 
completion  of  the  security. 

40.  ^ew  incumbent  to  pay  the  balance  to  the  governors. 
— The  new  incumbent  shall,  within  six  calendar  months 
next  after  the  date  of  the  order  (or  within  such  extended 
period  as  herein-after  mentioned),  pay  to  the  governors, 
to  be  carried  to  the  credit  of  the  said  account,  such 
sum  (if  any)  as,  together  with  the  sums  theretofore 
carried  to  the  credit  of  the  said  account,  will  make  up 
the  sum  stated  in  the  order  as  the  cost  of  the  repairs. 

41.  Extension  of  time  vnthin  which  such  payment 
must  be  made. — The  bishop,  if  from  any  special  circum- 
stances he  think  fit,  may,  upon  the  application  of  the 
new  incumbent,  enlarge  the  period  within  which  such 
incumbent  is  required  to  pay  such  last-mentioned  sum 
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for  any  period  not  exceeding  twelve  months  from  the 
date  of  the  order,  and  may  authorise  the  payment  of 
such  amount  either  in  one  sum  or  by  instalments  of 
such  amounts  and  on  such  days  (not  being  beyond  the 
end  of  such  twelve  months)  as  the  bishop  shall  determine. 

42.  Repairs  to  he  executed  toithin  18  months. — The 
new  incumbent  shall  cause  the  repairs  specified  in  the 
order  to  be  executed  within  eighteen  months  after  the 
date  of  the  order,  unless,  with  the  consent  of  the  patron 
and  bishop,  he  shall  decide  upon  rebuilding  the  premises 
in  question,  in  which  case  the  money  standing  to  the 
credit  of  his  dilapidation  account  in  the  books  of  the 
governors  shall  be  applied  towards  the  cost  of  the  new 
building. 

43.  Payment  of  money  to  governors  of  Queen  Ann^s 
Bounty  by  new  incumbent  may  be  enforced  by  sequestra- 
tion.— If  the  moneys  payable  under  this  Act  to  the 
governors  by  the  new  incumbent  of  any  benefice  shall  not 
be  paid  by  such  incumbent  before  the  expiration  of  the 
time  specified  in  this  Act  for  such  payment  to  be  made, 
the  governors  shall  give  notice  thereof  to  the  bishop,  and 
it  shall  be  lawful  for  the  bishop  to  raise  the  amount 
thereof  by  sequestration  of  the  profits  of  the  benefice. 

Execution  of  Works. 

44.  Upon  execution  of  works,  money  to  be  paid  by 
governors  on  receipt  of  surveyor's  certificate. — Where 
money  is  standing  to  the  credit  of  the  dilapidation 
account  of  an  incumbent  required  by  this  Act  to  execute 
repairs,  such  repairs  shall  be  paid  for  as  follows  ;  that 
is  to  say,  when  and  as  the  surveyor  shall  certify  that 
a  specified  sum  ought  to  be  paid  to  any  person  or  persons 
in  respect  of  such  works,  such  certificate  shall,  when 
countersigned  by  the  bishop,  be  delivered  to  the  gover- 
nors, who  shall,  on  the  receipt  of  such  certificate,  cause 
the  amount  therein  specified  to  be  paid  to  the  person 
or  persons  named  therein  as  entitled  to  receive  the  same 
out  of  the  moneys  standing  to  the  credit  of  the  said 
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dilapidation  account,  and  so,  from  time  to  time,  until 
the  whole  of  the  repairs  shall  have  been  executed,  or  the 
moneys  standing  to  the  credit  of  the  said  account  shall 
hare  been  exhausted,  and  if  any  further  moneys  shall 
be  required  for  the  completion  of  such  repairs  the  same 
shall  be  paid  by  the  incumbent. 

45.  Execution  of  works  if  benefice  under  sequestration 
or  on  refusal  of  incumbent, — The  repairs  to  be  executed 
in  the  case  of  a  benefice  under  sequestration,  and  the 
repairs  to  be  executed  in  the  case  of  the  refusal  or 
neglect  of  the  incumbent  to  execute  the  same  (including 
rebuilding  or  repairing  in  case  of  fire),  shall  be  executed 
under  the  direction  of  the  surveyor,  who  may  employ 
any  builders  or  contractors  to  execute  the  same  accord- 
ing to  a  specification  and  contract  to  be  prepared  by 
such  surveyor  ;  and  the  builder  or  contractor  executing 
such  works  shall  be  paid  for  the  same  as  the  works  pro- 
ceed, and  the  surveyor  shall  from  time  to  time  certify 
the  sum  to  which  the  builder  or  contractor  is  entitled 
in  respect  thereof,  which  certificate  shall,  when  counter- 
signed by  the  bishop,  be  delivered  to  the  governors^ 
who  shall,  on  receipt  of  the  same,  cause  the  amount 
therein  specified  to  be  paid  to  the  person  or  persons 
named  therein  as  entitled  to  receive  the  same  out  of  the 
moneys  standing  to  the  credit  of  the  said  dilapidation 
account,  and  so  from  time  to  time  until  the  whole  of  the 
repairs  shall  have  been  executed,  or  the  moneys  stand- 
ing to  the  credit  of  tHe  said  account  shall  have  been  ex- 
hausted ;  but  neither  the  governors,  the  bishop,  nor  the 
patron  shall  incur  any  liability  at  law  or  in  equity  to 
any  builder  or  contractor,  or  otherwise,  under  or  by 
virtue  of  any  such  specification  or  contract,  further  than 
the  obligation  on  the  part  of  the  governors  to  pay  the 
moneys  standing  to  such  dilapidation  account  in  manner 
aforesaid. 

46.  Final  certificate  of  completion  of  works, — When 
the  repairs  shall  have  been  finished,  the  surveyor,  if  the 
same  shall  be  completed  to  his  satisfaction^  shall  give  a 
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certificate  of  the  same  having  been  completed,  which 
certificate  shall  be  in  triplicate,  and  one  of  the  triplicates 
shall  be  delivered  to  the  incumbent  or  the  sequestrator, 
another  registered  in  the  registry  of  the  diocese,  and  the 
third  delivered  to  the  governors,  and  such  certificate 
shall  be  conclusive  evidence  of  the  due  execution  of  the 
prescribed  works. 

47.  Protection  to  incumbent  from  further  liability  f</r 
five  years, — No  further  or  subsequent  report  shall  be 
made  as  to  the  buildings  belonging  to  the  benefice,  and 
specified  in  the  last-mentioned  certificate  (except  at  the 
request  of  the  incumbent  himself),  before  the  end  of  five 
years  from  the  filing  of  the  said  certificate. 

If  such  benefice  shall  become  vacant  within  such 
period  of  five  years,  the  incumbent  or  his  representatives 
shall  not  be  liable  to  any  claim  for  dilapidations  in  re- 
spect of  the  buildings  specified  in  the  certificate,  except 
for  wilful  waste. 

The  exemption  from  liability  under  this  present  sec- 
tion shall  in  no  case  apply  to  loss  or  damage  by  fire, 
where  the  incumbent  at  the  time  of  filing  the  certificate 
of  the  due  execution  of  the  works  shall  not  have  insured, 
to  the  satisfaction  of  the  governors,  the  house  of  resi- 
dence and  buildings  belonging  to  the  benefice  in  some 
fit  office  against  loss  or  damage  by  fire,  in  at  least  three- 
fifths  of  the  value  thereof,  and  who  shall  not  keep 
such  house  and  buildings  so  insured  during  such 
period  of  five  years  or  until  the  earlier  avoidance  of 
the  benefice. 

48.  Payment  of  surveyor  for  inspection  and  certifi- 
cates,— The  charges  of  the  surveyor  for  his  inspections 
and  reports  and  certificates  made  or  given  by  him  under 
the  provisions  of  this  Act,  and  also  the  fees  of  the 
bishop's  secretary  and  registrar,  shall,  except  as  other- 
wise provided  by  this  Act,  be  paid  by  the  incumbent  or 
by  the  sequestrator,  and  shall  be  a  debt  due  from  him 
or  them  to  the  surveyor,  secretary,  and  registrar  respec- 
tively, and  recoverable  as  such  in  law  and  equity.     The 
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sum,  if  any,  which  shall  have  been  advanced  by  the 
governors  in  respect  of  surveyor's  charges  shall  be  paid 
by  them  to  the  surveyor. 

49.  Benefice  becoming  vojcant  during  repairs,  liability 
of  outgoing  incumbent  or  his  representatives, — If  an  in- 
spection shall  have  been  made  of  any  benefice  under  this 
Act,  and  the  incumbent  liable  to  execute  the  prescribed 
repairs  shall  vacate  such  benefice  before  the  surveyor 
shall  have  signed  a  certificate  of  the  completion  of  the 
same,  such  incumbent,  his  executors  or  administrators, 
shall  be  liable  to  the  payment  of  all  moneys  in  respect 
of  such  repairs  (not  previously  paid  by  him  to  the 
governors  in  respect  thereof),  and  of  the  surveyor's  in- 
spection, report,  and  certificate,  which  such  incumbent 
would  respectively  have  been  liable  to  pay  in  case  he 
had  not  vacated,  which  moneys  shall  be  a  debt  due  from, 
such  incumbent,  his  executors  or  administrators,  to  the 
next  incumbent,  and  shall  be  recoverable  as  such  at  law 
or  in  equity;  and  such  next  incumbent,  whether  he 
shall  recover  the  same  or  not,  shall  be  liable  to  pay  all 
such  moneys  in  the  same  manner  as  his  predecessor  in 
such  incumbency  would  have  been  liable  to  pay  in  case 
he  had  continued  to  be  the  incumbent  of  such  benefice, 
and  such  next  incumbent  shall  be  allowed,  with  the 
consent  of  the  patron  and  bishop,  to  borrow  on  the 
security  of  the  profits  of  the  benefice  such  sum  as  he 
shall  fail  so  to  recover  towards  meeting  such  payments 
as  the  governors  may  be  willing  and  able  by  law  to  ad- 
vance on  loan  for  that  purpose. 

50.  Execution  of  works  other  than  those  specified  in 
surveyor's  report. — Special  certificate  of  surveyor, — K  the 
incumbent  liable  to  execute  repairs  shall  be  desirous  of 
altering  or  remodelling  the  buildings  belonging  to  the 
benefice,  or  any  of  them,  or  of  rebuilding  the  same  or 
any  of  them,  so  as  to  render  such  repairs  or  any  of  them 
impracticable  or  unnecessary,  it  shall  be  lawful  for  such 
incumbent,  with  the  consent  of  the  bishop  and  patron, 
to  execute  the  proposed  works  in  lieu  of  such  repairs ; 
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and  in  such  case  the  surveyor  shall,  upon  the  comple- 
tion of  such  works  to  his  satisfaction,  give  a  special  cer- 
tificate, certifying  that  the  same  have  been  completed, 
which  certificate  shall  be  signed  in  triplicate,  and  one  of 
such  triplicates  shall  be  delivered  to  the  incumbent,  and 
another  to  the  bishop,  who  shall  cause  the  same  to  be 
registered  in  the  registry  of  the  diocese,  and  another  to 
the  governors,  and  such  certificate  shall  have  the  same 
effect  as  a  certificate  of  the  completion  of  the  works  spe- 
cified in  the  order. 

51.  Where  such  additional  works  do  not  render  im- 
practicable or  unnecessary  all  the  works  specified  in  the 
report. — If  such  additional  or  substituted  works  shall 
not  render  the  whole  of  such  repairs  impracticable  or 
unnecessary,  then  so  much  of  the  money  standing  to  the 
credit  of  the  dilapidation  account  as  the  surveyor  shall 
certify  to  be  necessary  for  the  execution  of  the  repairs 
not  so  rendered  impracticable  or  unnecessary  shall  be 
retained  by  the  governors,  and  shall  be  dealt  with,  as 
regards  certificates  and  otherwise,  in  the  same  manner 
as  if  the  repairs  not  so  rendered  impracticable  or  un- 
necessary had  been  the  only  repairs  specified  in  the 
order. 

52.  Postponement  of  works  may  he  allowed  on  payment 
of  a  sum  to  meet  the  probable  further  dilapidations. — 
If  an  incumbent,  after  having  paid  to  the  governors  the 
amount  specified  in  the  report,  desire  to  defer  the  exe- 
cution of  the  works  specified  in  the  report,  or  any  of 
them,  for  a  limited  period,  and  the  surveyor  shall  certify 
in  writing  that  such  postponement  may  be  safely  made, 
the  bishop,  with  the  consent  of  the  patron,  may  authorise 
such  postponement,  and  may  require  the  incumbent  to 
pay  to  the  governors  such  a  sum,  annually  or  in  gross, 
as  shall  be  certified  by  the  surveyor  to  be  proper  to  meet 
any  probable  further  dilapidations,  and  the  moneys  so 
paid  shall  be  carried  to  the  credit  of  his  dilapidation 
account;  and  if  the  benefice  shall  be  vacated  during 
the  period  of  postponement,  the  late  incumbent,  his 
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executors  or  administrators,  shall  not  be  entitled  to  be 
repaid  any  part  of  such  additional  moneys,  but  he  or 
they  shall  not  be  subject  to  any  further  claim  for  dila- 
pidations, and  in  case  of  such  vacancy  the  money  paid 
by  him  to  the  governors  shall  be  dealt  with  as  if  the 
succeeding  incumbent,  upon  his  succeeding  to  the  bene- 
fice, had  paid  the  same  in  respect  of  such  repairs  and 
dilapidations. 

63.  No  sum  recoverable  for  dilapidations  except  on  a 
surveyor's  report, — ISTo  sum  shall  be  recoverable  for 
dilapidations  in  respect  of  any  benefice  becoming  vacant 
after  the  commencement  of  this  Act,  and  to  which  this 
Act  shall  be  applicable,  unless  the  claim  for  such  sum 
be  founded  on  an  order  made  under  the  provisions  of 
this  Act. 

As  to  Insurance, 

54.  Insurance  of  buildings  of  a  benefice  by  the  in- 
cuTobent, — The  incumbent  of  every  benefice  shall  in- 
sure, and  during  his  incumbency  keep  insured,  the 
house  of  residence  and  farm  and  other  buildings  for  the 
time  being  standing  on  the  lands  belonging  to  such 
benefice,  and  the  outbuildings  and  offices  respectively 
belonging  thereto,  and  also  the  chancel  of  the  church 
when  the  incumbent  is  liable  to  repair  the  chancel, 
against  loss  or  damage  by  fire,  in  some  office  or  offices 
for  insurance  against  loss  or  damage  by  fire  to  be 
selected  by  such  incumbent,  to  the  satisfaction  of  the 
governors,  in  at  least  three-fifths  of  the  value  thereof. 

55.  FUing  of  annual  receipts  for  the  premium. — 
Every  such  insurance  shall  be  effected  in  the  joint 
names  of  the  incumbent  and  the  governors,  and  the  in- 
cumbent shall  cause  the  receipt  for  the  premium  for 
such  insurance  for  each  year  to  be  exhibited  at  the  first 
visitation  of  the  bishop  or  archdeacon  next  ensuing  after 
the  same  shall  become  payable ;  and  the  following 
questions  shaU  be  added  to  those  annually  sent  to  in- 
cumbents under  the  provisions  of  the  Act  of  the  session 
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of  the  first  and  second  years  of  Her  Majesty,  chapter 
one  hundred  and  six,  that  is  to  say,  "  In  what  office 
and  for  what  amount  are  the  buildings  of  your  benefice 
insured  against  fire  ? "  and  ''  What  was  the  amount  and 
date  of  the  last  annual  payment  for  such,  insurance  1 '' 

56.  Sums  received  from  insurance  office  on  destruction 
of  buildings  by  fire  to  be  expended  in  restoring  themy 
dbc, — In  case  any  building  belonging  to  any  benefice, 
and  insured  in  pursuance  of  this  Act,  shall  be  destroyed 
or  damaged  by  fire,  and  the  office  in  which  the  same 
shall  be  insured  shall  elect  to  pay  the  sum  insured  in- 
stead of  causing  the  buildings  to  be  reinstated  at  the 
expense  of  the  office,  the  sum  so  paid  shall  be  paid  to 
the  governors  and  dealt  with  in  the  same  manner  as 
moneys  standing  to  the  credit  of  a  dilapidation  account. 

57.  Destruction  of  buildings  not  insured.  Cost  of 
restoHng  to  be  paid  by  the  incumbent,  and  to  be  recover^ 
able  by  sequestration. — If,  when  any  building  belonging 
to  a  benefice  shall  be  destroyed  or  damaged  by  fire, 
such  building  shall  not  be  insured  against  loss  or  damage 
by  fire  for  an  amount  sufficient  to  reinstate  and  make 
good  the  same,  the  surveyor  shall  give  to  the  bishop  a 
certificate  in  writing  (in  triplicate),  signed  by  such  sur- 
veyor, specifying  the  sum  which,  in  his  opinion,  shall 
be  required,  in  addition  to  the  insurance  money,  if  any, 
for  reinstating  the  buildings  so  destroyed  or  damaged, 
one  of  which  triplicates  the  bishop  shall  cause  to  be 
filed  in  the  bishop's  registry,  another  to  be  sent  to  the 
incumbent  or  the  sequestrator  (if  any),  and  another  to 
the  governors,  and  the  incumbent,  or  the  sequestrator 
(if  any)  shall  have  the  same  opportunity  of  making 
objections,  and  the  bishop  shall  have  the  same  power 
of  consulting  another  surveyor  or  taking  the  opinion  of 
counsel,  as  are  provided  in  the  sixteenth  section  with 
reference  to  the  cases  therein  mentioned ;  and  the  in- 
cumbent of  the  benefice,  if  the  same  shall  not  be  under 
sequestration,  shall  pay  the  amount  so  specified  to  the 
governors  within  three  calendar  months  next  after  the 
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date  of  such  certificate  ;  and  if  such  amount  shall  not 
be  80  paid,  it  shall  be  lawful  for  the  bishop,  at  any 
time  after  the  end  of  such  three  calendar  months,  to 
^  raise  the  same  (or  so  much  thereof  as  shall  not  be  so 
'  paid)  by  sequestration  of  the  profits  of  the  benefice ; 
and  the  amount  so  raised  shall  in  like  manner  be  paid 
to  the  governors,  and  the  moneys  so  paid  to  the  gover- 
nors shall  be  dealt  with  in  the  same  manner  as  moneys 
standing  to  the  credit  of  a  dilapidation  account,  and  the 
incumbent  shall  cause  the  buildings  so  destroyed  or 
damaged  to  be  forthwith  reinstated,  and  the  cost  there- 
of shall  be  paid  as  the  works  progress,  out  of  the  amount 
so  paid  to  the  governors,  on  certificates  of  a  surveyor, 
in  the  manner  hereinbefore  specified  in  regard  to  repairs 
directed  to  be  executed  by  a  new  incumbent ;  and  if 
the  incumbent  shall  refuse  or  neglect  to  reinstate  such 
buildings,  the  same  may,  after  the  governors  have 
received  the  necessary  amount  in  manner  aforesaid,  be 
repaired  and  reinstated  in  manner  herein  provided  in 
regard  to  repairs  of  buildings  belonging  to  a  benefice 
under  sequestration. 

In  case  the  benefice  shall  be  under  sequestration  the 
sum  stated  in  the  certificate  of  the  surveyor  shall  be  a 
charge  upon  the  moneys  from  time  to  time  received  by 
the  sequestrator  in  respect  of  the  net  profits  or  income 
of  the  benefice  as  mentioned  in  the  twentieth  section  of 
this  Act,  and  the  provisions  contained  in  the  said 
twentieth  section  and  in  twenty-first  section  with  respecj; 
to  the  payment  of  the  profits  of  the  benefice  to  the 
governors  and  the  application  of  the  money,  shall  apply 
to  this  section  as  if  the  provisions  therein  had,  mutatis 
mutandis,  been  repeated  herein. 

Miscellaneous, 

58.  Providing  for  case  of  buildings  of  benefice  when  let 
on  lease. — The  provisions  contained  in  this  Act  in  re- 
gard to  buildings  standing  on  the  lands  belonging  to 
any  benefice  shall  not  be  applicable  to  the  buildings  (if 


APPENDIX.  535 

any)  belonging  to  the  benefice,  which  shall  be  comprised 
in  any  lease,  for  years  or  lives,  for  the  time  being  sub- 
sisting, so  long  as  such  lease  shall  be  subsisting,  except 
so  far  as  the  lessee  shall  not,  by  virtue  of  such  lease,  be 
liable  to  insure,  rebuild,  or  repair  such  buildings  ;  but 
it  shall  be  lawful  for  the  surveyor  to  inspect  the  build- 
ings comprised  in  any  such  lease. 

59.  W/ien  exemption  claimed,  lease  or  counterpart  to  he 
produced. — Every  incumbent  or  lessee  alleging  that  any 
buildings  belonging  to  a  benefice  are  exempt  from  the 
provisions  of  this  Act,  shall  produce  to  the  surveyor  for 
his  perusal  the  counterpart  of  the  lease,  or  the  lease,  in 
respect  of  which  such  exemption  is  claimed,  unless  such 
counterpart  shall  already  have  been  deposited  in  the 
bishop's  registry  or  with  the  Ecclesiastical  Commis- 
sioners of  England. 

60.  Remedy  on  death  of  incumbent, — Every  sum  of 
money  by  this  Act  raiseable  by  the  bishop  by  seques- 
tration during  an  incumbency  shall  be  deemed  a  debt 
due  from  and  payable  by  the  incumbent ;  and  if  any 
money  payable  under  this  Act  by  an  incumbent  shall 
not  be  recovered  by  sequestration  or  otherwise  during 
his  incumbency,  the  liability  of  such  incumbent  thereto 
and  of  his  representatives  shall  continue  and  be  in  no 
way  affected  ;  and  in  case  of  his  death  while  he  shall  be 
incumbent,  the  same  money,  or  so  much  thereof  as  shall 
remain  due,  shall  be  paid  to  the  parties  entitled  under 
this  Act  to  receive  the  same  by  his  representatives  out 
of  his  estate  and  effects. 

61.  Moneys  paid  to  bishop  by  succeeding  incumbent 
to  be  a  debt  due  from  prior  incumbent. — All  moneys 
which  respectively  would  have  been  raiseable  by  the 
bishop  by  sequestration  during  an  incumbency,  and 
which  shall  be  paid  by  a  succeeding  incumbent,  or  shall 
be  recovered  by  sequestration  during  such  succeeding 
incumbency,  shall  be  a  debt  due  from  such  prior  incum- 
bent or  his  estate  to  the  incumbent  by  whom  or  out  of 
whose  income,  derived  from  the  benefice,  the  same  shall 
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be  paid,  and  sliall  be  recoverable  as  snch  at  law  or  in 
equity. 

62.  Form  of  Security, — A  security  made  under  the 
provisions  of  this  Act  may  be  in  the  form  contained  in 
the  first  schedule  hereto,  or  in  such  other  form  as  the 
governors  may  approve,  and  the  certificate  of  the  trea- 
surer to  the  governors  of  any  sum  having  been  placed 
to  the  credit  of  the  account  mentioned  in  the  certificate 
shall  be  conclusive  evidence  of  the  fact  of  the  said  sum 
having  been  so  placed,  and  the  governors  shall,  as  re- 
gards the  recovery  of  the  sums  due  upon  the  said 
security,  have  the  same  remedies  against  the  incumbent 
and  his  successors,  and  against  the  property  comprised 
in  the  security,  as  if  the  advance  had  been  made  for  re- 
pairing or  rebuilding  under  the  provisions  of  the  Acts 
contained  in  the  second  schedule  hereto,  and  the  receipt 
of  the  treasurer  for  the  time  being  to  the  said  governors 
shall  be  a  discharge  for  all  moneys  paid  to  them  in  pur- 
suance of  the  provisions  of  this  Act. 

63.  Incumbent  to  furnish  particulars  of  the  value  of 
the  benefice, — Patron  and  ordinary  to  consent — Before 
the  governors  shall  lend  any  money  on  the  secu- 
rity of  the  possessions  of  the  benefice  under  the 
provisions  of  this  Act,  they  shall  require  the  incum- 
bent to  furnish  them  with  a  just  and  particular  account 
in  writing,  signed  by  him  and  verified  by  his  oath  or 
statutory  declaration,  of  the  annual  profits  of  the  living, 
and  shall  procure  the  consent  in  writing  of  the  bishop 
and  patron  under  their  respective  hands,  or,  if  the 
patron  shall  be  a  corporation  aggregate,  under  the 
common  seal  of  such  corporation.  Such  consent  may 
be  given  in  the  form  specified  in  that  behalf  in  the  Acts 
contained  in  the  second  schedule  hereto,  or  in  such 
other  form  as  the  governors  may  approve. 

64.  Proviswns  of  Gilbert  Acts  to  apply  to  the  securi- 
ties,— The  provisions  of  the  Acts  contained  in  the  second 
schedule  hereto,  and  of  the  Acts  referring  to  or  amend- 
ing the  same,  with  respect  to  the  registration  of  mort- 
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gages  and  to  the  proportioning  of  payments  in  the  case 
of  death  or  avoidance,  and  to  stamps  and  fees  of  offices, 
and  to  the  priority  of  sequestrations,  shall  apply  to 
securities  made  under  the  authority  of  this  Act  as  if  the 
said  provisions  had,  muta/is  mutandis,  been  repeated 
herein. 

65.  Moneys  standing  to  the  credit  of  a  dilapidation 
account  to  be  invested, — Application  of  income, — Payment 
of  expenses. — All  moneys  standing  to  the  credit  of  a 
dilapidation  account  shall,  in  the  meantime,  and  until 
such  moneys  be  required  for  the  purposes  of  this  Act, 
be  invested  by  the  governors  in  the  manner  in  which 
they  are  authorised  to  invest  other  moneys  held  by 
them ;  and  if  any  surplus  shall  remain  of  moneys  stand- 
ing to  the  credit  of  a  dilapidation  account  after  satisfy- 
ing the  requirements  of  this  Act,  such  surplus  shall  be 
applied  in  discharge  of  any  principal  sum  owing  on  the 
security  of  a  mortgage  made  by  the  incumbent  under 
the  provisions  of  this  Act,  and  if  there  shall  be  no  such 
sum,  or  if  the  surplus  be  more  than  sufficient  for  the 
discharge  of  such  sum,  such  surplus  or  further  surplus 
shall  he  paid  to  the  incumbent  or  to  the  sequestrators. 
The  governors  may  retain,  to  meet  the  office  expenses 
incurred  by  reason  of  this  Act,  a  per-ceutage  of  the  sums 
paid  to  them  under  the  provisions  of  this  Act,  to  be 
regulated  according  to  a  table  or  scale  to  be  prepared 
by  the  governors,  and  to  be  subject  to  the  approval  of 
the  Lords  Commissioners  of  Her  Majesty's  Treasury ; 
and  the  governors  may,  with  the  like  approval,  from 
time  to  time  alter,  amend,  add  to,  or  reduce  such  table 
or  scale ;  and  every  such  table  or  scale,  and  every  such 
alteration,  amendment,  addition,  or  reduction  in,  to,  or 
of  the  same,  shall  be  published  in  the  London  (jozette^ 
and  shall  be  laid  before  Parliament. 

66.  Providing  for  death  or  change  of  svrveyor  during 
repairs, — In.  case  of  the  death,  removal  from  office,  or 
resignation  of  a  surveyor  after  making  an  inspection  and 
before  granting  his  final  certificate  of  the  completion  of 
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the  necessary  repairs,  the  previous  acts  of  such  surveyor 
in  regard  to  such  inspection,  including  his  report  (if 
any),  shall  be  adopted  by  the  surveyor  appointed  to  act 
in  his  place,  who  shall  proceed  in  the  matter  of  such 
inspection,  report,  and  certificate  in  the  same  manner  as 
if  the  inspection  had  originally  been  made  by  him. 

67.  Power  of  surveyor^  dec,  to  enter  and  inspect,  d&c, 
at  seasonable  times. — It  shall  be  lawful  for  any  surveyor 
employed  under  this  Act,  his  servants  and  workmen,  for 
the  purposes  of  this  Act  to  enter  into  the  buildings 
belonging  to  any  benefice^  and  to  inspect  and  examine 
the  same,  and  also  any  works  in  progress  under  this 
Act,  and,  in  the  case  of  any  benefice  under  sequestra- 
tion, or  of  any  repairs  to  be  executed  or  buildings  to  be 
reinstated  in  consequence  of  the  refusal  or  neglect  of 
the  incumbent,  for  all  persons  authorised  by  the  sur- 
veyor to  enter  into  the  buildings  belonging  to  such 
benefice,  and  to  execute  the  works  by  this  Act  autho- 
rised ;  but  no  inspection  shall  be  made  under  this  Act 
except  at  seasonable  times  and  within  reasonable  hours. 

68.  Limitation,  <kc.y  of  actions. — ^No  proceedings  shall 
be  commenced  against  any  surveyor  or  other  person  acting 
under  the  authority  of  this  Act  for  any  alleged  irregu- 
larity or  trespass,  or  other  act  or  thing  done  or  omitted 
by  him  under  this  Act,  unless  notice  in  writing  is  given 
by  the  intending  plaintiff  or  prosecutor  to  the  intended 
defendant,  one  month  at  least  before  the  commencement 
of  the  proceeding,  nor  unless  the  proceeding  is  com- 
menced within  three  months  next  after  the  act  or  thing 
complained  of  is  done  or  omitted,  or,  in  case  of  a  con- 
tinuation of  damage,  within  three  months  next  after  the 
doing  of  such  damage  has  ceased.  The  plaintiff  or  pro- 
secutor shall  not  succeed  in  any  such  proceeding,  if 
tender  of  sufficient  amends,  including  the  reasonable 
costs  of  plaintiff  or  prosecutor,  is  made  by  the  defendant 
before  the  commencement  of  the  proceeding;  and  in 
case  no  tender  has  been  made,  the  defendant  may,  by 
leave  of  the  court  in  which  the  proceeding  is  taken,  at 
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any  time  pay  into  such  court  such  sum  of  money  as  he 
;may  think  fit,  whereupon  such  proceeding  and  order 
shall  be  had  and  made  in  and  by  the  court  as  may  be 
})ad  and  made  on  the  payment  of  money  into  court  in 
an  ordinary  suit. 

69.  Form  of  bishop's  order  and  delivery  of  notices. — 
Tivery  consent  by  or  authority  from  a  bishop  under  this 
Act  shall  be  in  writing  under  his  hand,  and  all  notices, 
letters,  reports,  and  other  documents  by  this  Act  directed 
to  be  sent,  delivered,  or  otherwise  notified  or  given  to  or 
left  with  any  bishop,  incumbent,  officiating  clergyman, 
or  person,  shall  be  deemed  to  have  been  duly  sent,  de- 
livered, notified,  given,  or  left  respectively,  if  sent  through 
the  post  in  a  prepaid  letter,  addressed,  in  the  case  of 
an  incumbent  or  officiating  minister,  to  the  house  of 
residence  of  the  benefice,  or  if  there  shall  be  no  such 
house  of  residence,  then  to  one  of  the  churchwardens  ^t 
his  usual  place  of  residence,  and  in  all  other  cases  to  the 
usual  or  last  known  place  of  residence  in  England  of  the 
party. 

70.  Existing  incumbents  (if  the  bishop  consents)  not 
liable  to  dilapidations  for  s^ihstitution  of  buildings  of 
equal  or  greater  value.  No  existing  incumbent  liable  for 
dilapidations  as  to  buildings  pulled  down  by  prior  in- 
cumbents unless  amounts  recoverable  from  prior  incumbent, 
— If  an  incumbent  holding  a  benefice  at  the  time  of  the 
commencement  of  this  Act  shall,  prior  thereto  (without  due 
authority),  have  caused  any  buildings  belonging  to  such 
benefice  to  be  pulled  down,  and  shall  have  substituted 
other  buildings  of  equal  or  greater  value,  such  incum- 
bent shall  (if  the  bishop  of  the  diocese  consent)  not 
be  liable  to  dilapidations  in  respect  of  the  buildings 
so  pulled  down,  provided  such  substitiited  buildings 
shall  have  been  insured  pursuant  to  this  Act;  and 
no  incumbent  holding  a  benefice  at  the  time  of  the 
commencement  of  this  Act  shall  be  liable  for  dilapida- 
tions in  respect  of  any  buildings  which  shall  have  been 
pulled   down   by  a  preceding  incumbent,  unless  the 
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the  necessary  repairs,  the  previous  acts  of  such  surveyor 
in  regard  to  such  inspection,  including  his  report  (if 
any),  shall  be  adopted  by  the  surveyor  appointed  to  act 
in  his  place,  who  shall  proceed  in  the  matter  of  such 
inspection,  report,  and  certificate  in  the  same  manner  as 
if  the  inspection  had  originally  been  made  by  him. 

67.  Power  of  surveyor,  dec,  to  enter  and  inspect,  cfcc, 
at  seasonable  times. — It  shall  be  lawful  for  any  surveyor 
employed  under  this  Act,  his  servants  and  workmen,  for 
the  purposes  of  this  Act  to  enter  into  the  buildings 
belonging  to  any  benefice,  and  to  inspect  and  examine 
the  same,  and  also  any  works  in  progress  under  this 
Act,  and,  in  the  case  of  any  benefice  under  sequestra- 
tion, or  of  any  repairs  to  be  executed  or  buildings  to  be 
reinstated  in  consequence  of  the  refusal  or  neglect  of 
the  incumbent,  for  all  persons  authorised  by  the  sur- 
veyor to  enter  into  the  buildings  belonging  to  such 
benefice,  and  to  execute  the  works  by  this  Act  autho- 
rised ;  but  no  inspection  shall  be  made  under  this  Act 
except  at  seasonable  times  and  within  reasonable  hours. 

68.  Limitation,  dec,  of  actions, — No  proceedings  shall 
be  commenced  against  any  surveyor  or  other  person  acting 
under  the  authority  of  this  Act  for  any  alleged  irregu- 
larity or  trespass,  or  other  act  or  thing  done  or  omitted 
by  him  under  this  Act,  unless  notice  in  writing  is  given 
by  the  intending  plaintiff  or  prosecutor  to  the  intended 
defendant,  one  month  at  least  before  the  commencement 
of  the  proceeding,  nor  unless  the  proceeding  is  com- 
menced within  three  months  next  after  the  act  or  thing 
complained  of  is  done  or  omitted,  or,  in  case  of  a  con- 
tinuation of  damage,  within  three  months  next  after  the 
doing  of  such  damage  has  ceased.  The  plaintiff  or  pro- 
secutor shall  not  succeed  in  any  such  proceeding,  if 
tender  of  sufficient  amends,  including  the  reasonable 
costs  of  plaintiff  or  prosecutor,  is  made  by  the  defendant 
before  the  commencement  of  the  proceeding;  and  in 
case  no  tender  has  been  made,  the  defendant  may,  by 
leave  of  the  court  in  which  the  proceeding  is  taken,  at 
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|any  time  pay  into  such  court  such  sum  of  money  as  he 
.may  think  fit,  "whereupon  such  proceeding  and  order 
shall  be  had  and  made  in  and  by  the  court  as  may  be 
})ad  and  made  on  the  payment  of  money  into  court  in 
an  ordinary  suit. 

69.  Form  of  hUhop^s  order  and  delivery  of  notices. — 
"Every  consent  by  or  .authority  from  a  bishop  under  this 
Act  shall  be  in  writing  under  his  hand,  and  all  notices, 
letters,  reports,  and  other  documents  by  this  Act  directed 
to  be  sent,  delivered,  or  otherwise  notified  or  given  to  or 
left  with  any  bishop,  incumbent,  oflficiating  clergyman, 
or  person,  shall  be  deemed  to  have  been  duly  sent,  de- 
livered, notified,  given,  or  left  respectively,  if  sent  through 
the  post  in  a  prepaid  letter,  addressed,  in  the  case  of 
an  incumbent  or  officiating  minister,  to  the  house  of 
residence  of  the  benefice,  or  if  there  shall  be  no  such 
house  of  residence,  then  to  one  of  the  churchwardens  ^t 
his  usual  place  of  residence,  and  in  all  other  cases  to  the 
usual  or  last  known  place  of  residence  in  England  of  the 
party. 

70.  Existing  incurnhents  (if  the  bishop  consents)  not 
liable  to  dilapidations  for  s^cbstitution  of  buildings  of 
equal  or  greater  value.  No  existing  incumbent  liable  for 
dilapidations  as  to  buildings  pulled  down  by  prior  in- 
cumbents unless  amounts  recoverable  from  prior  incumbent. 
— If  an  incumbent  holding  a  benefice  at  the  time  of  the 
commencement  of  this  Act  shall,  prior  thereto  (without  du-e 
authority),  have  caused  any  buildings  belonging  to  such 
benefice  to  be  pulled  down,  and  shall  have  substituted 
other  buildings  of  equal  or  greater  value,  such  incum- 
bent shall  (if  the  bishop  of  the  diocese  consent)  not 
be  liable  to  dilapidations  in  respect  of  the  buildings 
so  pulled  down,  provided  such  substituted  buildings 
shall  have  been  insured  pursuant  to  this  Act ;  and 
no  incumbent  holding  a  benefice  at  the  time  of  the 
commencement  of  this  Act  shall  be  liable  for  dilapida- 
tions in  respect  of  any  buildings  which  shall  have  been 
pulled   down   by  a  preceding  incumbent,  unless   the 
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incumbent  so  holding  such  benefice  shall  have  received 
or  shall  be  entitled  to  recover  at  law  or  in  equity  from 
the  last  preceding  incumbent  or  his  estate  the  amount 
chargeable  on  account  of  such  dilapidations,  and  in 
such  case  the  liability  of  the  existing  incumbent  shall 
be  limited  to  the  amount  so  received  or  recoverable  at 
law  or  in  equity. 

71.  Reraoval  of  unnecessary  part  of  any  glebe  house, — 
Wherever  it  shall  appear  that  any  building  belonging  to 
or  forming  part  of  any  house  of  residence  is  unnecessary, 
it  shall  be  lawful  for  the  bishop,  upon  the  application 
of  the  incumbent  and  with  the  consent  in  writing  of  the 
patron  of  the  benefice,  to  authorise  by  a  written  instru- 
ment under  his  hand  the  femoval  of  the  said  building ; 
and  the  proceeds,  if  any,  of  such  removal  shall  be  ap- 
plied to  the  improvement  of  the  benefice  in  such  manner 
as  the  bishop  of  the  diocese  and  the  patron  of  the  bene- 
fice may  agree  on. 

72.  Not  to  affect  existing  powers  of  bishop,  4kc. — 
Nothing  in  this  Act  contained  shall  be  construed  to 
lessen  or  destroy  any  authority  or  power  which,  before 
the  passing  of  this  Act,  any  bishop  or  archdeacon  or 
other  ordinary  possessed  in  respect  of  requiring  the  re- 
pairs of  any  ecclesiastical  buildings  to  be  executed. 

73.  Saving  powers  contained  in  Acts  specified  in 
second  schedule. — Notwithstanding  anything  contained 
in  this  Act,  all  the  powers  and  authorities  contained  in 
the  Acts  specified  in  the  second  schedule  hereto,  and  in 
any  Act  or  Acts  amending  or  referring  to  the  same,  shall 
be  exercisable  either  separately  or  concurrently  with  the 
powers  of  this  Act. 
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SCHEDULES. 

FIRST  SCHEDULE. 

Form  of  M(yrtgage. 

This  has  already/  been  inserted  in  the  body  of  the 

workup,  412. 


SECOND  SCHEDULK 

17  Geo.  III.  c.  53;  21  Geo.  III.  c.  66  j  7  Geo.  IV. 
c.  66  ;  1  &  2  Vict.  c.  23  ;  28  &  29  Vict.  c.  69. 


35  (k  36  VICT.  CHAP.  96. 

An  Act  to  amend  the  Ecclesiastical  Dilapidations  Act, 
1871 ;  and  for  other  purposes.  [10th  August 

1872.] 

Be  it  enacted,  &c.,  as  follows  : — 

1.  Alteration  of  the  length  of  mortgage  term,  and  of 
the  conditions  of  repayment  of  advances, — This  Act  and 
"  The  Ecclesiastical  Dilapidations  Act,  1871,"  shall  be 
read  and  construed  together  as  one  Act ;  and  as  to 
loans  made  under  the  provisions  thereof,  and  also  as  to 
loans  made  under  the  provisions  of  the  Acts  specified 
in  the  second  schedule  of  the  said  Act,  it  shall  be  law- 
ful for  the  governors,  with  the  stipulated  consent  of  the 
bishop  and  patron,  if  they  think  fit,  to  vary  the  length 
of  the  mortgage  term  for  all  new  mortgages  by  making 
tbe  term  for  the  repayment  of  the  loan  shorter  than  is 
directed  by  the  said  Acts  ;  and  the  governors,  with  the 
stipulated  consent  of  the  bishop  and  patron,  are  also 
authorised,  if  they  think  fit,  to  lend  any  sum  that  may 
be  required  for  the  purposes  of,  and  they  may  also  from 
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time  to  time  vary  the  form  of  the  deed  of  security  pre- 
scribed by,  the  Acts  specified  in  the  said  recited  schedule ; 
and  when  the  powers  of  these  Acts  are  concurrently 
exercised,  as  prescribed  by  the  seventy-third  section  of 
"The  Ecclesiastical  Dilapidations  Act,  1871,"  the  mort- 
gagors shall  only  be  required  to  execute  one  mortgage 
deed  :  provided  always,  that  it  shall  not  be  lawful  for 
the  governors  to  allow  a  benefice  to  be  mortgaged  to 
them  for  any  or  all  of  the  purposes  of  any  of  these 
Acts  to  an  amount  exceeding  in  the  whole  three  years' 
net  income  of  such  benefice. 

And  in  fixing  the  terms  of  future  advances  the  gover- 
nors may  either  lend  moneys,  to  be  repaid  by  annual 
instalments  with  interest  on  the  principal  money,  or  by 
a  fixed  sum  or  sums  payable  yearly  in  the  form  of  a 
terminable  annuity,  but  the  rate  of  interest  to  be  used 
in  all  computations  shall  not  exceed  four  pounds  per 
centum  per  annum.  Upon  the  appointment  of  a  new 
incumbent  the  mortgage  term  of  repayment  may  be 
extended  in  respect  of  the  balance  of  any  loan,  if  the 
governors  shall  so  direct,  to  be  certified  by  a  memoran- 
dum under  the  hand  of  their  secretary,  endorsed  upon 
or  attached  to  the  deed  and  counterpart,  such  extension 
to  be  kept  within  the  limits  prescribed  by  the  said 
recited  Acts. 

2.  Power  to  clumgt  the  day  of  the  dale  of  animal  pay- 
ments,— It  shall  be  lawful  for  the  governors,  with  the 
consent  in  writing,  under  the  hand  only,  of  the  mort- 
gagor or  of  his  successor,  to  change  the  day  of  the  date 
of  the  annual  payments  payable  to  them  under  any 
mortgage  deed,  provided  that  they  do  not  thereby 
lengthen  the  period  for  which  the  benefice  or  prefer- 
ment is  encumbered. 

3.  Eeg'ulation  of  fees  to  hisJwps^  secretaries,  registrars, 
and  other  officers. — It  shall  be  lawful  for  .the  Archbishop 
of  Canterbury,  the  Lord  High  Chancellor,  and  the  Arch- 
bishop of  York,  with  the  assistance  of  the  two  vicars 
general  of  the  said  two  archbishops,  with  the  consent  of 
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the  Lords  CoAmissioners  of  Her  Majesty's  Treasury,  at 
any  time  dming  the  year  one  thousand  eight  hundred 
and  seventy-three,  to  review  the  rates  of  the  fees  of  the 
bishops,  secretaries,  and  registrars,  and  the  rates  of 
surveyors*  charges  for  work  done  in  pursuance  of  "  The 
Ecclesiiistieal  Dilapidations  Act,  1871,"  as  fixed  or 
authorised  to  have  been  fixed  under  the  tenth  section 
of  the  same  Act  for  the  various  dioceses  throughout 
England  and  Wales ;  and  it  shall  be  lawful  for  the 
Archbishop  of  Canterbury,  the  Lord  Chancellor,  and 
the  Archbishop  of  York,  and  the  other  aforesaid  consti- 
tuted authorities,  to  ordain  and  establish  in  lieu  thereof 
one  uniform  table  of  fees  and  charges  to  be  binding 
throughout  the  whole  of  England  and  Wales,  and  shall 
have  power  from  time  to  time  to  amend  or  alter  such 
table  of  fees  and  charges;  and  before  the  fees  and 
charges  contained  in  such  table  or  such  amended  table 
shall  be  demanded,  taken,  or  received  by  any  of  the 
said  persons,  such  table  or  amended  table  shall  be  sub- 
mitted to  Her  Majesty's  Privy  Council,  and  shall  be 
dealt  with  in  all  respects  in  accordance  with  the  direc- 
tions contained  in  the  one  hundred  and  thirty-first 
section  of  the  Act  of  Parliament  of  first  and  second 
Victoria,  chapter  one  hundred  and  six,  and  the  first 
section  of  the  Act  of  Parliament  of  thirtieth  and  thirty- 
first  Victoria,  chapter  one  hundred  and  thirty-five,  so 
far  as  the  same  are  applicable. 


The  following  questions  have  been  proposed  to  and 
answered  by  the  Ecclesiastical  Surveyors'  Associa- 
tion, and  as  it  is  conceived  that  they  will  be  use- 
ful for  practical  purposes  they  are  inserted  as 
guides  in  similar  cases  : — 

No.  1. 

Qtiestion. — Floor  joists  being  laid  on  the  earth  had 
become  decayed;    could  a  surveyor   charge  the  late 
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incumbent  with  the  cost  of  excavating  tfie  ground,  say 
for  a  depth  of  15  inches,  and  inserting  sleeper  walls  ? 

Answer, — The  late  incumbent  could  only  be  charged 
for  the  reinstatement  of  the  decayed  joists,  though  the 
surveyor  might  advise  the  excavation  and  improvement 
suggested  in  the  question. 

No.  2. 

QuestioTi, — The  wall  of  a  room  in  a  parsonage- house- 
covered  with  a  good  paper  is  so  injured  by  cracks  and 
settlements  that  its   repair  involves   re-papering   the 
room ;  should  the  cost  of  this  be  allowed  for  in  the 
dilapidations  ? 

Answer, — No.  The  late  incumbent  was  not  bound 
to  paper  at  all,  and,  therefore,  the  new  incumbent  in 
fact  receives  more  than  he  can  actually  claim  if  any 
papers  at  all  are  found  on  the  walls. 

No.  3. 

Question, — ^When  windows  have  been  built  up,  is  it 
usual  to  have  them  re-opened  and  new  windows  in- 
serted 1 . 

Answer. — It  entirely  depends  on  the  special  circum- 
stances of  the  case  and  the  object  for  which  they  have 
been  closed.  It  will  ordinarily  be  found  sufficient  to 
require  the  restoration  of  such  windows  only  as  are  re- 
quired for  lighting  and  ventilating  the  premises. 

No.  4. 

Question. — Is  the  out-going  incumbent  liable  for  any 
of  the  fees  under  the  Act  ?  A  bishop  laid  down  the 
rule  that  the  liability  for  fees  should  be  shared  between 
the  out-going  and  in- coming  incumbents. 

Answer. — No.  There  is  nothing  in  the  Act  to  justify 
the  rule  laid  down. 

No.  5. 

Question. — ^Are  agricultural  fences  on  lauds  let  to 
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yearly  tenants,  and  which  are  customarily  maintained 
by  the  tenants,  to  be  surveyed  for  dilapidations  1  A 
bishop's  secretary  held  that  the  term  buildings  (in 
section  4  of  the  Act)  does  not  apply  to  agricultural 
fences. 

Answer. — All  fences  are  buildings  under  section  4, 
and  except  in  the  case  of  lands  let  under  leases  to  which 
the  bishop  and  patron  are  parties,  all  tenancies  cease 
on  a  vacancy  occurring.  Dilapidations  must,  therefore, 
be  assessed  on  agricultural  fences. 

No.  6. 

Question, — In  case  there  are  no  buildings  nor  lands 
belonging  to  a  benefice  when  an  order  of  survey  is  issued 
by  the  bishop,  what  remuneration  should  the  surveyor 
receive  1 

Answ^. — 'The  surveyor  should  be  paid  a  fee  for 
ascertaining  the  fact  if  a  visit  to  the  place  be  made  by 
him ;  when  the  question  is  solved  simply  by  corres- 
pondence no  fee  should  be  demanded. 

Note. — Since  the  above  answer  was  given  fees  have  been 
appointed  in  each  case  in  the  Diocese  of  London. 

No.  7. 

Question, — How  must  dilapidations  in  mining  dis- 
tricts be  treated  % 

Answer. — All  dilapidations  however  arising,  or  who- 
ever may  be  ultimately  responsible,  must  be  dealt  with 
under  the  Act. 

No.  8. 

Question. — What  is  the  surveyor's  duty  with  regard 
to  cracked  hearths,  sills,  &c  1 

Answer, — Where  the  damage  is  slight  and  such  as 
not  to  affect  efficiency  it  is  customary  to  disregard  it. 

No.  9. 

Question, — Does  section  44  imply  that  the  surveyor 

2m 
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Ib  to  certify  from  time  to  time  for  the  amount  actually 
expended  on  the  buildings  regardless  of  whether  the 
balance  in  hand  is  sufficient  to  cover  the  cost  of  the  re- 
pairs remaining  unexecuted  ? 

Answer, — Sufficient  money  should  in  all  cases  be 
kept  in  the  hands  of  Queen  Anne's  Bounty  to  cover  the 
cost  of  any  repairs  remaining  unexecuted. 

10. 

Question. — Is  it  usual  in  the  case  of  dilapidated 
hedges  to  protect  newly  planted  thorns  and  quicks 
with  guard  fences  1 

Answer. — Yes;  with  one  fence  in  arable^  and  two  in 
meadow  land. 

No.  11. 

Question. — Casb  I.  From  the  original  bad  construc- 
tion damp  comes  through  a  wall  and  damages  skirtings, 
window  linings,  &c.  Can  an  incumbent  be  called  on 
to  rebuild  wail  with  cavity,  or  to  cover  it  with  cement  ] 

Case  IL  Owing  to  the  roofing  tiles  being  porous, 
the  timbers  have  become  decayed,  the  tiles  remaining 
as  good  as  they  ^ver  were.  Can  new  tiles  be  de- 
manded 1 

Case  III.  There  being  no  means  of  keeping  out  the 
damp,  the  woodwork  in  a  basement  has  decayed,  (^au 
the  erection  of  a  dry  area  be  demanded  ? 

Answer. — No.  Nothing  can  be  claimed  beyond  the 
reinstatement  of  the  decay  which  has  oceurred. 

See  also  Question  No,  1. 

No.  12. 

Question. — Is  it  usual  to  consider  the  covering  on 
baize  doors  as  subject  to  a  claim  for  dilapidations ) 
A  nswer, — Yes  ;  provided  the  construction  of  the  door 
such  as  to  require  the  baize  covering,  and  that  the 
door  belongs  to  the  freehold. 
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No.  13. 

Question, — External  works  having  been  previously 
grained  and  varnished,  is  it  usual  to  claim  that  they 
should  again  be  painted  in  this  particular  manner  ? 

Answer, — No.     Plain  paint  only  can  be  claimed. 

No.  U. 

Question, — The  stoves  and  certain  specified  fixtures 
were  included  in  a  specification  for  the  erection  of  a  par- 
sonage-house, the  funds  for  which  were  supplied  chiefly 
by  money  in  the  hands  of,  and  a  loan  from  Queen 
Anne's  Bounty,  but  in  part  from  the  private  resources 
of  the  incumbent.  Can  the  incumbent  claim  them  as 
his  private  property  ? 

Answer, — No.  The  public  money  was  appropriated 
on  the  understanding  that  all  the  works  described  in 
the  specification  should  be  executed,  and  the  specified 
fixtures,  therefore,  belong  to  the  freeholds 

No.  15. 

Question, — Plans  for  substituted  works  under  section 
50  are  shown  to  the  bishop,  and  his  consent  is  given 
thereto.  Does  this  affect  the  surveyor  in  certifying 
under  section  50  ?  Presuming  faulty  construction  to 
be  distinctly  shown  on  the  drawings  as  approved  by 
thd  bishop,  would  this  affect  the  surveyor's  right  to 
refuse  a  certificate  ? 

Answer, — No.  The  surveyor  is  called  upon  by  sec- 
tion 60  to  certify  that  the  works  are  completed  to  his 
satisfaction,  without  reference  to  any  other  authority. 
It  is,  however,  understood  that  the  surveyor  regards 
matters  of  construction  and  material  only,  and  not  the 
arrangements  or  appearance  of  the  buildings. 

No.  16. 

Question, — During  the  execution  of  repairs  under 
the  Act,  and  alterations  under  section  50,  additipnal 
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works  (being  neither  repairs  nor  substituted  works)  of 
a  construction  not  satisfactory  to  the  surveyor  are  ex- 
ecuted. What  is  the  surveyor's  position  as  to  granting 
a  certificate  on  the  buildings  ? 

Answer, — The  surveyor  may  grant  certificates  under 
sections  46  and  50,  as  the  additional  works,  not  being 
included  in  the  bishop's  order,  the  final  report  or  the 
consents  given  under  section  50,  will  not  be  covered  by 
the  certificates. 

No.  17. 

Question. — Where  tuck  pointing  on  brickwork  is  de- 
cayed, can  an  incumbent  be  called  on  to  restore  it  1 

Answer, — No  ;  tuck  pointing  being  simply  a  matter 
of  ornament ;  but  ordinary  pointing,  necessary  for 
keeping  out  weather,  is  chargeable. 

No.  18. 

Question. — When  a  hedge  fence  has  in  part  disappeared 
is  it  right  to  charge  for  its  re-instatement  ? 
.  Answer, — Yes.  There  may,  however,  be  cases  in 
which  the  land  would  be  improved  for  farming  purposes 
by  a  division  fence  being  grubbed,  and  re-instatement 
need  not  then  be  insisted  on. 

No.  19. 

Question, — Who  is  responsible  for  the  repair  of  a  stile 
over  a  public  path  where  the  fence  belongs  to  the 
glebe  ? 

Answer*. — The  incumbent ;  except  in  cases  where  it  is 
customary  for  the  road  surveyor  to  maintain  it. 

No.  20. 

Question, — Is  the  neglect  to  clean  out  a  moat  a  dilapi- 
dation 1 

Answer, — The  neglect  to  clean  out  a  moat  is  not  in 
itself  a  dilapidation  ;  but  the  maintenance  of  the  moat 
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either  as  a  water-way  or  with  regard  to  its  walls  and 
sides  must  be  provided  for. 

No.  21. 

Question, — Can  waste  caused  by  the  removal  of  sand 
from  a  glebe  or  by  mining  operations  be  treated  in  any 
way  under  the  Act  1 

Answer, — No.  An  action  for  dilapidations  is  not  sus- 
tainable in  such  cases.  Proceedings  may  be  taken  by 
the  bishop  or  patron  in  the  Ecclesiastical  Courts  or  at 
Common  Law  (see  '^  Boss  v.  Adcock,"  Common  Pleas, 
4th  July  1868). 

No.  22. 

Question. — Should  cracks  in  ceilings  be  regarded  as 
dilapidations  1  and  should  whitening  be  allowed  for  1 

Answer. — Slight  cracks  in  a  ceiling  otherwise  sound 
need  not  be  regarded.  Whitening  should  not  be  charged 
for. 

No.  23. 

Question. — Is  it  usual  to  insert  in  Specifications  of 
Repairs  required  under  the  Act  some  such  clause  as 
"  To  cleanse,  empty,  and  repair  drains  and  cesspools," 
and  to  charge  a  sum  for  the  work,  varying  according  to 
the  circumstances  ] 

Answer. — Yes. 
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Abandonment  of  Fixtures 

'    effect  of  declaration  by  tenaut  of  intention  not  to 
abandon  fixtures,  307. 

Accidental 

annexation.    See  '*  Annexation,"  7. 

Accidents.    See  "  Fire,  Tempest.'* 

Accidental  dilapidation  takes  place  suddenly  and  im- 
perceptibly, tenant  not  liable  for,  470. 

there  is  now  an  exception  of,  by  fire  and  tempest 
introduced  into  leases,  472, 

but  it  only  protects  against  repairs,  472. 

the  liability  to  rent  remains,  472. 

if  lessor  insure,  and  receive  the  money,  and  refuse 
to  rebuild,  in  an  old  case  it  was  held  that  an  in- 
junction would  be  granted  against  an  action  for 
rent,  472. 

when  the  law  imposes  a  duty  or  charge,  and  tiie 

Sarty  is  disabled  from  performing  it  without  any 
efault  in  him,  and  hath  no  remedy  over,  he  is  ex- 
cused, 472. 
but  when  by  his  contract  he  creates  a  duty  or  charge 
upon  himself,  notwithstanding  any  accidental  or 
inevitable  necessity,  473. 
Fire 
unavoidable,  of  the  elements  in  case  of  fire,  470. 
under  general  covenant  to  repair  and  leave  in  repair, 
tenant  liable  to  rebuild  in  case  of  accidental  fire,  470. 
the  liability  on  covenant  to  repair  is  not  limited  to 

sum  for  which  premises  insured  in  covenant,  471. 
landlord  not  bound  to  rebuild  although  he  insured 
the  premises,  471. 
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Accidents — continued. 
Floods 
lessee  bound  to  repair  injury  done  by  extraordinary, 
because  he  might  have  guarded  against  the  duty,  47 1. 
Lightning 

so  when  house  abated  by,  471. 
Tempest 
unavoidable,  excuse  tenant,  471. 

Acorns.    See  ^  Emblements,"  284. 

Account 

sometimes  granted  to  compel  defendant  to  give  com- 
pensation for  waste  already  committed,  408. 

Action 

time  within  which  action  must  be  brought,  311. 
gainst  surveyor.    See  "  Surveyor,"  406. 
right  of  abolished,  425. 

Advantage 

to  estate  an  ingredient  for  consideration  as  to  remov- 
ing fixtures,  27. 

After-erected  Buildings 

whether  covenant  to  repair  extends  to,  466. 

Age  of  Premises 

ought  to  be  considered  in  construing  a  covenant  to 
repair,  474. 

when  old  building  is  demised  with  covenant  to  re- 
pair, it  is  not  meant  that  the  old  building  is  to  be 
restored  in  a  renewed  form,  or  of  greater  value  than 
at  commencement  of  lease,  474. 

tenant's  care  is  that  tenements  do  not  suffer  more 
than  the  operation  of  time  and  nature  would  e^ect, 
474. 

Agreement.    See  "  Contract,"  122. 

Agricultural  Buildings 

there  is  nothing  different  in  the  construction  of  leases 
of  farming  lands  and  premises  with  reference  to  re- 
pairs and  town  leases,  468. 

farming  buildings  include  farmhouse,  469. 

Agricultural  Dilapidations 

meaning  of  agreement  to  leave  farm  as  tenant  found 
it,  442. 
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Agricultural  Dilapidations — continued. 

farming  premises  must  be  kept  in  tenantable  and 

proper  manner,  442. 
yearly  agricultural  tenants  only  bound  to  fair  and 

tenantable  repairs,  442. 
not  liable  for  permissive  waste,  442. 
who  liable  for,  443. 

Agricultural  Fixtures.  See  "Agricultural  Pur- 
poses," "  Fixtures,"  85. 

whether  erections  for,  are  removable  between  land- 
lord and  tenant,  80. 

whether  trading  privilege  extends  to,  85. 

beast-house,  carpenter's  shop,  fuel-house,  cart-house, 
pump-house,  and  foldyard  wall,  85. 

where  the  fixed  instrument,  engine,  or  utensil,  and 
the  building  covering  the  same,  fall  within  the  same 
principle  so  as  accessaries  to  a  matter  of  a  personal 
nature,  it  shall  be  itself  considered  as  personalty,  89. 

Lord  Kenvon  seems  to  have  thought  that  buildings 
erected  oy  tenants  for  purpose  of  farming  ought  to 
governed  by  the  same  rules  which  apply  in  cases  of 
buildings,  93. 

arguments  and  cases  considered,  95. 

buildings  erected  for  agricultural  purposes  in  con- 
nection with  some  kind  of  trade,  are  removable,  99. 

but  not  if  erected  for  agricultural  purposes  purely,  99. 

Agricultural  Purposes 

where  deed  conveyed  land  and  fixtures,  everything 

attached'  to  land  passed  under  it,  and  the  fixtures 

are  not  removable  by  outgoing  agricultural  tenant, 

102. 
Legislature  has  extended  the  right  to  remove  fixtures 

erected  for  agricultural  purposes,  102. 
Act  confined  to  erections  for,  purely,  103. 
not  to  those  of  trade,  ornament,  or  convenience,  104 

Agriculture.    See  "  Landlord  and  Tenant,"  80. 

fixtures  set  up  for  purposes  of,  between  tenants  for 

life  and  remainder-man  and  their  representatives,  70. 
exceptions  to  general  rule  as  to  fixtures  in  favour  of, 

25,  32. 
miscultivation  of  glebe  lands  is  not  dilapidation,  385. 

Amends 

tender  of,  in  action  against  surveyor,  406. 
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Annexation.    See  "  Fixtures/' 

nature  of,  requisite  to  establish  character  of  fixtures,  6. 
what  circumstances  will  take  away  that  character  from 

a  thing  sufficiently  annexed,  6. 
purpose  of,  permanent  attachment,  6. 
where  things  are  constructed  to  form  parts  of   a 

whole,  7. 
desicn  or  view  of,  7. 
acciaental  or  occasional,  7. 
what  not  sufficient,  12. 
mode  of,  108. 

Anvils 

go  to  heir,  34. 

are  not  distrainable,  266. 

Appeal.    See  "  Dilapidations  Act." 

does  not  give  appeal  from  bishop  to  archbishop,  353. 

Apples,  &c.    See  "  Heirlooms,"  281. 

Arbitrator 

form  of  nomination  of,  by  bishop,  to  settle  dispute, 
417. 

Archbishop 

bound  to  repair  houses,  &c.,  &c.,  343. 

Ecclesiastical  Dilapidations  Act  does  not  authorise,  to 
borrow  money  to  improve  residence,  345, 

miardian  of  spiritualities  of  diocese,  352. 

dean  and  chapter  when  vacant,  325. 

powers  of  Ecclesiastical  Dilapidation  Act  to  be  exer- 
cised by  bishop  shall  be  by,  353. 

Ecclesiastical  Dilapidation  Act  does  not  give  appeal 
from  bishop  to,  353. 

may  employ  any  surveyor  approved  by  Ecclesiastical 
Commissioners  to  inspect,  395. 

report  where,  requires  inspection  of  his  residence, 
398. 

Protection  of,  from  further  liability  for  five  years,  429. 
oes  not  extend  to  insurance  against  fire,  430. 
Archdeacon 

meaning  of,  392. 

may  request  bishop  to  order  inspection  of  buildings, 

354. 
may  request  inspection  of  benefices  which  are  full, 
395. 
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Architect 

Temuneration  of,  for  valuation  of  fixtures,  323. 
practical  suggestions  for,  512. 

Assignees.    See  "  Bankrupt." 

stills  set  in  brickwork  and  let  into  ground  do  not  pass 
to,  10. 

a  freeholder  having  mortgaged  land,  erected  build- 
ings, and  set  up  lor  his  ousiness  as  innkeeper,  &c., 
a  steam-engine  and  boilder  and  pair  of  grinding- 
stones,  the  lower  one  of  which  was  boxed  on  to  the 
floor,  the  steam-engiue,  &c.,  except  the  boiler,  by 
bolt^  to  steady  them,  but  removable  without  injury 
to  the  premises,  do  not  pass  to  the  assignees  or 
mortgagor,  10. 

verandah  not  removable  by  tenant,  1 1. 

Assignee  of  Lessee 

may  sue  on  covenant  to  repair,  4S9. 

committed  after  he  purchased  reversion,  489. 

liable  in  ^covenant  though  not  mentioned  in  deed, 

490. 
liable  for  breach  committed  during  possession,  though 

he  assigned  premises  before  action,  490. 
covenant  extends  to  every  part  of  premises,  491* 
not  liable  on  covenant  by  lessee  to  do  specific  thing 

within  given  time,  491. 

Assessment.   See  "  Parochial  Settlement,"  "  Rating." 
mode  of,  of  property  for  the  purpose  of  ascertaining 
its  annual  value,  254. 

Assignment.  Fixtures  pass  by,  though  not  mentioned. 
See  "  Vendor  and  Vendee,  "  Mortgagor  and 
Mortgagee." 
where  demise  not  under  seal,  right  to  sue  on  agree- 
ment to  repair  does  not  pass  to  assignee,  yet  lessor 
may  sue  notwithstanding,  490. 

Augmented  Curacies 

when,  by  Queen  Anne's  Bounty,  are  considered  bene- 
fices, and  holders  or  representatives  are  liable  to 
repairs,  351. 
Avoidance  of  Benefice 

right  to  emblements  in  case  of,  294. 

not  affect  report,  order,  or  proceedings  thereunder, 
428. 
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Baker's  Fixtures,  76. 

Bankrupt  and  Assignee.    See  "Assignees.'' 

the  reputed-ownership  clause  in  the  Act  refers  to 
chattels  in  possession  of  bankrupt  in  his  order  and 
disposition  with  consent  of  the  true  owner,  179. 

that  IS,  where  the  order  is  in  a  person  who  is  not  the 
owner,  to  whom  they  do  not  properly  belong,  and 
who  ought  not  to  have  them,  but  whom  the  owner 
permits  conscientiously  to  have  such  order  and  dis- 
position, 179. 

the  clause  does  not  apply  to  cases  where  the  posses- 
sion is  in  the  ordinary  course  of  business,  and 
where  it  cannot  reasonably  induce  persons  to  give 
credit,  179. 

right  to  fixtures  as  between,  191. 

Provisions  of  Bankrupt  Act,  191. 
ow  differed  from  21  Jas.  I.,  192. 
provisions  of  32  &  33  Vic.  c  71,  s.  16, 193. 
ordinary  house  and  trade  fixtures  are  excluded  from 

reputed-ownership  clauses,  193. 
when  fixtures    only  are  comprised  in  mortgage  if 

annexed  to  freehold,  193. 
otherwise  if  movable,  193. 
severance  necessary,  193. 
what  within  statute,  193. 

Sersonal  chattels,  194. 
istinction  between  things  affixed  and  those  not,  194. 
stills  fixed  to  freehold,  195. 
vats  not  so  fixed,  1 95. 
different  construction  of  usage  in  trade  to  let  out 

utensils  to  traders,  presumption  of  ownership  re- 
•     butted,  196. 

steam-engine  affixed  to  freehold,  197. 
machinery  mills,  197. 
tenant's  fixtures,  goods,  and  chattels,  possession,  order, 

and  disposition,  198,  201. 
possession  of  tenant  subject  to  landlord's  right  of  pro- 

pertv,  199. 
lien  where  money  lent  on  security  of  fixtures,  199. 
steam-engines,  &c.,  199,  202.  ' 

special  provision  in  lease,  204. 
equitable  mortgage,  206. 
custom,  207. 
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Bankrupt  and  Assignee — continued. 

where  evidence  of  custom  both  ways,  209. 
time  of  removal  by  assignee,  210, 

Bankruptcy.    See  '*  Bankrupt  and  Assignee." 

Beahing- Frame,  8. 

Beast-House,  85. 

Beds 

fastened  to  ceilings.  111. 

Bellows 

and  blacksmith's  fixtures  are  exempt  from  distress,  82, 
266. 

Bells  of  Church.    See  "  Heirlooms/'  279. 
parishoners  liable  for  repairs  of,  339. 

Benches 

waste  may  be  committed  where  affixed  to  freehold,  67. 

Better  Enjoyment  op  Freehold 

where  chattels  affixed  for,  but  subject  to  right  of 
removal,  19. 

Bills  op  Sale  Act 

if  owner  in  fee  mortgages  land  with  fixed  machinery 
upon  it,  the  fixtures  pass  with  land,  and  deed  does 
not  require  registration,  211. 

if  greater  interest  is  conveyed  in  fixtures  than  mort- 
gagor had  in  land,  the  deed  requires  registration, 
211. 

where  land  is  mortgaged  in  fee,  trade  and  tenant's 
fixtures  annexed  at  time  of  mortgage,  and  those 
subsequently  by  freeholder,  pass  by  deed  to  mort- 
gagee, 211. 

although  tenant  for  years  may  as  against  landlord 
remove  trade  or  tenant's  fixtures  when  lie  erects 
them  himself,  212. 

yet  mortgagor  in  fee  cannot  as  against  his  mortgagee, 
212. 

and  as  fixtures  would  pass  without  separate  assign- 
ment, deed  does  not  require  registration,  212. 

where  mortgagor  conveys  the  same  limited  interest  in 
land  and  in  fixtures,  the  deed  does  not  require 
registration,  212. 

where  owner  of  a  limited  interest  in  land,  and  abso- 
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Bills  of  Sale  Act — continued. 

lute  interest  in  fixtures,  mortgages  his"^  interest  in 
the  land,  with  the  right  of  enjoyment  of  fixtures, 
with  right  to  sever  and  dispose  of  them  absolutely, 
deed  requires  registration  in  order  that  fixtures 
should  pass  with  security,  whatever  form  of  deed, 
213. 

and  whether  it  contains  one  witnessing  part  or  two, 
213. 

where  mortgage  deed  contained  no  assignment  of  the 
fixtures,  and  no  powers  express  or  implied  to  sell 
them  apart  from  the  term,  does  not  require  registra- 
tion, aud  mortgagees  are  entitled  to  value  of  fix- 
tures comprised  in  sale,  212. 

test  as  to  whether  deed  including  tenant's  fixtures 
requires  registration  is  whether  power  is  given  to 
mortgagee  to  sever  the  fixtures  from  the  premises, 
and  sell  them  separately,  224. 

under  equitable  mortgage  of  leaseholds,  trade  fixtures, 
whether  affixed  before  or  after  the  date  of  deposit, 
pass  to  mortgagee,  224. 

"  personal  chattels  "  in,  extends  to  fixtures  for  protec- 
tion of  creditors,  224. 

does  not  alter  general  law  as  to  fixtures  so  as  to  make 
them  personal  chattels  for  all  purposes,  224. 

looms  put  up  by  lessee  of  cotton- mill  for  his  conve- 
nience during  the  term,  and  fastened  to  floor  by 
nails  driven  through  loom-foot  into  wooden  plugs 
fitted  into  floor,  are,  though  easily  movable  without 
injury  to  freehold,  fixtures  which  will  pass  under 
assignment  of  mill,  fixed  machinery,  and  heredita- 
ments, with  all  looms  and  other  machinery  without 
registration,  235. 

where  the  mortgage  is  by  assignmei^t  of  the  term, 
and  the  fixtures  are  assigned  by  separate  testatuniy 
registration  is  necessary,  241. 

where  the  mortgage  is  by  demise  of  term  less  one 
day,  property  in  fixtures  does  not  pass,  but  merely 
their  enjoyment  during  the  term  as  part  of  the 
demised  premises,  242. 

for  the  purpose  of  dealing  with  the  fixtures,  it  is 
necessary  to  insert  an  express  assignment  in  order 
to  pass  them,  registration  is  necessary,  242. 

where  mortgage  deed  expressly  gives  a  power  to  sell 
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Bills  of  Sale  Acs— continued, 

the  trade  fixtures  which  mortgagee  would  not  acquire 
simply  by  assignment  or  demise  of  the  term  witnout 
mentioning  the  fixtures,  the  deed  requires  regis- 
tration, 247.    ^ 

where  mortgage  is  by  assignment  of  the  term  only, 
with  Dower  of  sale,  the  mortgagee  not  being  able  to 
sell  tne  trade  fixtures  apart  from  land  and  thus 
lessen  the  security,  the  deed  does  not  require  regis- 
tration, 247. 

whether  deed  requires  registration  when  mortgage  is 
by  assignment  without  separate  testatum  assigning 
fixtures,  and  without  a  power  to  sell  them  apart 
from  the  land,  depends  upon  whether  Boyd  v,  Sner- 
rock  is  overruled  or  not,  247. 

better  opinion  seems  to  be  that  it  is,  248. 

Bishop 

bound  to  repair  houses,  &c.,  343. 

Ecclesiastical  Dilapidations  Act  does  not  aut}iorise 
to  borrow  money  to  improve  residence,  346, 

Ecclesiastical  Dilapidations  Act  not  to  lessen  or 
destroy  authority  or  power  which,  or  archdeacon 
possessed  prior  to  act,  to  require  repairs  of  build- 
ings, 349. 

where  disabled  from  exercising  functions  of  ofiice 
under  Ecclesiastical  Dilapidations  Act,  353. 

Resignation  Act  vests  spiritualities  in  coadjutor,  352. 

powers  to  be  exercised  oy,  shall  be  by  archbishop,  353. 

Act  does  not  give  appeal  from,  to  archbishop,  363. 

may  employ  surveyor  approved  by  Ecclesiastical  Com- 
missioners to  inspect  houses  of  residence,  395. 

report  where,  requires  inspection  of  his  residence,  398. 

judge  of  law  and  facts,  as  to  report  of  surveyor,  400. 

may  take  counsel's  opinion,  400. 

order  of,  40(.). 

bound  to  appoint  curate  under  Sequestration  Act, 
401. 

to  countersign  certificate  of  surveyors  of  execution  of 
works,  408. 

not  liable  to  builders  beyond  amount  to  credit  of  dila- 
pidation account,  408. 

form  of  nomination  of  clergyman  to  settle  disputes 
under  Gilbert's  Act,  417. 

award  of  appointment,  418. 
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Bishop — con  tinned. 

not  liable  to  stamp  daty,  418. 

protection  of,  from  fanner  liability  for  five  years,  429. 

does  not  extend  to  insurance  against  fire,  430. 

special  certificate  of  surveyor  on  execution  of  works 
other  than  those  specified  in  surveyor's  special  certi- 
ficate, 431. 

to  be  registered,  431. 

to  make  order  stating  repairs  and  their  cost,  for  which 
late  incumbent  m^e  liable,  432. 

delivery  of  order,  434. 

may  enlarge  time  for  incumbent  to  pay,  433. 

payment  of  money  to  Governors  by  new  incumbent 
may  be  enforced  by  sequestration,  433. 

Governors  to  give  notice  to,  who  is  to  raise  by  seques- 
tration, 43a 

Bishop's  Chapel 

ornaments  of,  293. 

Blacksmith's  Bellows.    See  "  Bellows." 

BOILEB 

condensed,  8. 

Bond 

where  compliance  with  covenant  secured  by,  492. 

Book  Case,  113. 
Boundary  Walls,  476. 

Box 

tenant  not  gardener  cannot  remove,  105,  113. 

Brewino  Coppers.    See  **  Fixtures,'*  54. 

Bricks 

fixed  in  wall  are  part  of  freehold,  18. 

Bucket 

of  a  well,  if  fastened  to  a  rope,  goes  to  heir,  36. 

Builder 

payment  of.    See  **  Surveyor,"  408. 

BuiLDiNO  Lease 

where  tenant  agreed  to  pull  down  and  rebuild  three 
houses,  and  covenanted  to  repair  the  demised  pre- 
mises, and  leave  them  in  repair,  and  he  built  four 
houses,  the  covenant  includes  the  four  houses,  467. 
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Buildings  (Eztenbiyb) 

whether  tenant  can  remove  at  end  of  lease,  83. 
erected  for  agricultural  purposes  in  connection  with 

some  kind  of  trade  are  removable,  99. 
but  not  where  erected  for  pure  agricultural  purposes, 

99. 
what  included  in,  345. 
what  within  diocese,  346. 

Canons 

bound  to  repair  houses,  &c.,  343. 

may  borrow  monev  to  improve  their  residences,  345. 

liable  to  repairs  of  houses  of  residence,  351. 

Cabdino  Machines 

to  be  estimated  in  ascertaining  the  annual  value  of 
premises,  253. 

Carpenteb's  Shop,  85. 

Cabthouse,  85. 

Obllabs 

repairing,  479. 

owner's  liability  to  repair  under  roadway,  when  sepa- 
rate from  roadway,  480. 

Cebtifioate.    See  "  Surveyor." 

on  receipt  of,  that  works  have  been  executed.  Governors 
to  pay,  420. 

of  completion  of  works,  421. 

delivery  of,  421. 

conclusive  evidence,  421. 

sent  through  post,  422. 

public  document,  422. 

protection  to  incumbent  for  five  years,  422. 

no  sum  recovered  for  dilapidations  except  on  sur- 
■  veyor*s  i-eport,  425. 

execution  of  works  other  than  those  specified  in  sur- 
veyor's report,  431. 

special,  431. 

if  such  additional  substituted  works  do  not  render 
the  whole  of  such  repairs  impracticable  or  unneces- 
sary, so  much  of  the  money  standing  to  the  credit 
of  dilapidation  account  as  surveyor  shall  certify  to 
be  unnecessary  shall  be  retained  by  Qovemors,  431. 

and  dealt  with  as  regards,  as  if  such  repairs  had  been 
the  only  repairs  specified  in  the  order,  432. 

2n 


562  INDEX. 

Certificate — continued, 
of  surveyor,  208. 
AOunteTBigned  by  bishop,  408. 
pa/ment  of  surveyor  for,  409, 

Chambers 

converting  two  into  one,  476. 

Chancel 

who   liable   to  repairs  of.     See   "Ecclesiastical 

Dilapidations,"  334. 
repair  of,  hj  rector  and  vicar,  335. 
repair  of,  discharges  obligation  to  repair  church,  335. 

Chandeliers,  Seats,  Gaspipes,  272. 

Chapels  ^ 

not  district  churches,  339. 

Chapels  of  Ease 
repairs  of,  339. 

Character 

of  chattel,  ground  for  determining  whether  a  fixture,  7. 
must  be  considered  in  determining  whether  annexa- 
tion make  it  a  fixture,  16. 

Charters.    See  "  Heirlooms,"  279. 
are  not  distrainable,  269. 

Chattel 

when,  becomes  immovable,  6. 

character  of,  7. 

when  built  into  the  wall  of  freehold,  18. 

when  fixed  for  convenience,  18. 

for  better  enjoyment  of  freehold,  but  subject  to  re- 
moval, 19. 

when  fixed  but  cannot  be  removed,  19. 

the  guiding-points  are  the  mode  of  annexation,  and 
how  much,  19. 

the  object  and  purpose  of  the  annexation,  19^ 

the  question  of  intention  must  be  determined  by  cha- 
racter and  general  use  of  the  freehold,  as  well  as  of 
the  chattel,  26. 

whether  has  become  property  of  freeholder,  question 
for  jury,  28. 

Fixtures,  though  not  within  Bankruptcy  Act,  are 
within  Bills  of  Sale  Act,  193. 

Chattels  Personal 

settled  or  devised  as  heirlooms,  28L 
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Chattels  Vegetable.    See  ^^  Heibloohb/^  281. 

CHiMNfar-GLASSES.    ^ee  "  Landlord  and  Tenant^"  109. 

Chimney-pieoes 

removable  between  landlord  and  tenant  if  erected  hj 

latter,  63,  108, 109. 
bnt  not  between  heir  of  tenant-in-fee  and  executor,  64. 
set  up  to  complete  house,  108, 110. 
devise  of  messuage  and  fixtures  for  life  does  not  include, 
nailed  to  wall,  188. 

Church.     See  "  Ecclesl^tical  Dilapidations." 

right  to  repair  edifice  of.  See  **  Eoclesiabtioal  Dila- 
pidations, 333, 

repairs  of.  See  ^' Ecolesiastioal  Dilafidationb/' 
332. 

repair  of  chancel  discharges  obligation  to  repair,  336, 
338. 

parson  may  cut  down  timber  to  repair,  336. 

may  sell  timber  and  buy  other,  337. 

parishioners  bound  to  repair,  and  churchyard,  338. 

liability  in  respect  of  occupation  of  land,  338. 

Governor  of  Greenwich  Hospital  bound  to  repair,  338. 

exemption,  338. 

occupiers  of  a,  chapel,  &c.,  338. 

united  churches,  339. 

district,  339. 

chapels  of  ease,  339. 

chapels  not  district,  339. 

Churchwardens 

have  not  unconditional  power  to  erect  monuments, 

340. 
cannot  remove  pews,  340. 

Churchyard 

parson  may  take  lopping  of  trees  in,  384 

grass  in,  384. 

parson  cannot  remove  soil  of,  387. 

Cider-mill 

case  overruled,  26,  41, 

Clogs  in  a  Cloth-mill,  8. 

Clock 

firmly  fixed  into  the  wall  is  a  chattel,  19. 
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CL08BT8.     See  "  FlXTUBES,"  54. 

Glotib  A9D  Grabs  « 

mnpinnble  aa  affixed  to  fieehold,  -with  a  TiAw  to  esta- 
blish parocliial  settlement^  262. 

CoAirinHKa.    See  ''Mines.'' 

engines  set  np  by  lessee  for  purpose  of  working  liable 

to  rating,  253. 
only  liable  to  be  rated,  253. 

OoMMissiYB  Waste,  493. 

Common  (Tenants  in) 

where  injunction  granted,  508. 

Completion  oe  Wobks.    See  '<  Subyeyob,'  421. 

CONBEBTATOBY 

where  irremoyable  between  landlord  and  tenant,  6, 
114-118. 

CoNSTBUcnvE  Annexation,  15.    See  ''Fixtubes,"  36. 

go  to  heir,  36. 

when  single  article  consists  of  two  parts,  one  of  which 
^  is  affixed  to  the  soil,  or  that  which  is  attached  to  it, 
the  remaining  part  being  unfastened  and  remov- 
able at  pleasure,  is  a  fixture,  36. 

things  constructively  annexed  will  pass  by  conveyance 
of  land,  15a 

millstone,  153. 

doors,  windows,  &c.,  153. 

statue,  153. 

sundial,  153. 

utensils  of  brewhouse,  154 

ornamental  fixtures,  154. 

things  constructivelv  annexed  are  not  distrainable, 
268. 

charters,  269. 

deer,  fish,  269. 

growing  crops,  269. 

nurseiy  trees^  269. 

Contbaot 

of  the  parties  useful  in  solving  a  difficulty,  27. 
rights   and  -liabilities  between  landlord  and   tenant 

may  be  regulated  by,  72.    See  "  Landlobd  and 

Tenant." 
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Contract — continued, 

where  no  express.     See  "  Landlobd  and  Tenant," 

122. 
surveyor  not  to  be  interested  in.    See  "  Survbtor." 
'^_^      where  no  express,  to  keep  premises  in  repair,  op  ex- 
press exemption  from  liability,  tenant  only  bonnd 

to  preserve  premises  from  occasional  or  accidental 

dilapidations,  453. 
in  absence  of  express,  landlord  not  liable  to.  do  any 

repairs,  453. 
where  tenant  undertakes  to  do  repairs  after  they  are 

done  by  landlord,  453. 
tenant  liable  where  it  is  agreed  that  the  lessee  shall 

keep  the  house  in  good  repair,  the  lessor  putting  it 

in  good  repair,  453. 
where  lessor  binds  himself  to  do  repairs,  there  is  no 

implied  condition  that,  if  not  done,  lessee  may  quit, 

454. 
when  lessee  bound  himself  to  do  repairs  at  end  of 

term,  he  is  bound  to  do  them  in  whatever  way  the 

term  ends,  454. 
landlord  liable  on  his,  though  injury  be  caused  by  act 

of  another,  454. 

Convenience.    See  "  Landlord  and  Tenant,"  107. 
relaxation  of  old  rule  confined  to  fixtures  erected  for, 

32. 
chattels,  where  fixed  for  convenience,  are  not  part  of 

freehold,  32. 
landlord  bound  to  take  under  agreement  ta  make 

allowance  at  end  of  lease,  321. 
fixtures  set  up  for,  by  tenant  for  life,  69,  70. 
15  &  16  Vic.  c.  25,  8.  2,  does  not  apply  to  fixtures 

erected  for,  104. 
right  to  remove  fixtures  set  up  for,  between  landlord 

and  tenant,  107. 

CooLiNO  Coppers.    See  "  Fixtures,"  54. 

Coparceners 

Liability  of,  for  waste,  461. 

Coppers 

set  ui>  in  a  wychhouse  go  to  heir,  35,  111. 
I>ass  oy  mortgage  of  freehold,  173. 

Cornice,  120. 
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COBPUB  OF  MaOHINBQY 

i^  belongs  to  heir,  all  that  belongB  to  machinery,  though 
capable  of  detachment  and  use  while  detached,  passes 
to  him,  44. 

Cottage  or  Farm  Buildings 

when  liable  to  removal  bj  rector  without  causing 
waste,  346. 

Cotton.    See  "  Heibloohs,"  270. 

COTTNSEL 

opinion  of,  on  question  of  objections  to  surveyor's  re- 
port, 400. 

CoTTBT  Rolls.    See  '^  Heirlooms,"  279. 

Courts  op  Equity,  312. 

proceedings  under  Judicature  Act,  314. 
relief  granted  by,  314. 
timber,  314. 

property  must  be  affixed,  314. 
in  what  cases  Court  interfered,  314. 
tenant  for  life  without  impeachment  of  waste,  314 
interference  of  Court  based  on  privity  of  estate  be- 
tween reversioner  and  tenant,  314. 
dovecote,  314. 
actual  waste,  315. 

Courtesy 

tenants  by,  governed  by  the  same  rules  as  those  which 
govern  the  rights  of  tenants  for  life,  or  tenants  without 

'       impeachment  of  waste,  59. 

Covenant. TO  Bepair.  See  "Landlord  and  Tenant," 
124. 

extends  to  every  portion  of  the  premises,  466. 

after-erected  buildings,  466. 

buildings  erected  for  trade  on  blocks  or  pattens  not 
included,  467. 

must  be  construed  with  reference  to  the  state  of  the 

.    premises  when,  began  to  operate,  473. 

when  the  same,  in  original  lease  were  contained  in  sub- 
lease, allowing  an  interval  between  them,  would 
have  same  effect,  474. 

sub-lessee  would  only  be  bound  to  ^ut  premises  in 
same  condition  as  he  found  them  at  time  of  his 
lease,  474. 
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GoVBNAKT  TO  Refaib — Continued, 

age  of  premises  ought  to  be  considered  in  constru- 
ing, 474. 

lessee  not  justified  in  making  alteration  in  demised 
premises,  475. 

breaking  a  door  between  two  adjoining  houses  is 
breach  of,  475. 

and  continuing  it  so  broken,  475. 

it  is  a  breach  to  open  a  door  in  a  wall,  475. 

although  landlord  ''  consent  and  acquiesce/'  475. 

unless  It  was  with  his  previous  consent,  475. 

enlarging  windows,  475. 

under  covenant  to  repair,  &c.,  dwelling-house,  to- 
gether with  all  such  huildings  as  should  be  erected, 
set  up,  or  made  bj  the  lessee,  it  is  no  breach  to 
enlarge  windows,  open  external  doors,  and  take 
down  partitions,  475. 

does  not  authorise  lessee  to  pull  down  and  rebuild, 
476. 

it  binds  him  to  rebuild  in  case  premises  fall  down,  476. 

new  house  must  be  like  old  one,  476. 

it  is  breach  of,  to  convert  brewhouse  into  premises  of 
greater  value,  476. 

converting  two  chambers  into  one,  476. 

to  repair  runs  with  the  land,  488. 

heir  may  sue  on,  488. 

assignee  of  reversion,  489. 

See  "Lay  Dilapidations,"  489. 

executors,  489. 

extends  to  every  part  of  demised  premises,  489-491. 

lessor  or  reversioner  may  sue  on,  500. 

not  on  implied  covenant  to  use  premises  in  tenant-like 
manner,  500. 

liability  under  commences  with  lease,  481. 

must  be  construed  with  reference  to  condition  of  pre- 
mises when,  begins  to  operate,  481. 

in'a  lease  and  under-lease  nas  not  same  effect,  481. 

lease  for  seven  years,  and  then  from  year  to  year,  con- 
tinues after  seven  years,  482. 

when  there  is  some  preliminary  act  to  be  done,  483. 

to  repair  during  term,  483. 

after  expiration  of  lease,  483. 

CovEB  OF  Well 

is  part  of  the  well,  and  a  fixture,  and  goes  to  heir,  36. 
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Cbdohal  Law 

ancient  rule  relaxed  tn/avorvm  vita,  61. 
fixtures  not  subjects  of  larce^  at  common  law,  317. 
rule  laid  down  bj  Criminal  Law  CommiBsioners,  317. 
where  possession  obtained  under  an  agreement  with 

intent  to  sted,  318. 
legislative  provisions,  318. 
lead  fixed  to  a  wharf  or  building,  318. 

Cupboards.    See  "  Fixtubkb,''  55,  111. 

Curates 

not  liable  for  repairs,  351. 
perpetual,  bound  to  repair,  351. 

Curate 

bishop  bound  to  appoint,  under  Sequestration  Act, 
401. 

COHFENSATION 

surveyor  has  no  claim  for,  407. 

CUSTOH 

exceptions  to  the  general  rule  when  there  is  a,  to 

remove  chattels,  25. 
of  country,  matter  of  consideration,  51, 112. 
where  machinery  is  by,  of  country  furnished  by,  and 

continues  the  property  of  lessor,  they  are  not  within 

the  order  and  disposition  clause,  208. 
where  evidence  of,  both  ways,  209. 
cannot    be   introduced  to  alter  the  meaning  of  the 

words  of  a  deed,  241. 
effect  of,  as  to  time  of  removal  of  fixtures,  309. 
to  be  relied  on  in  valuing  pictures  between  outgoing 

and  incoming  tenant,  323. 
where,  parishioners  to  repair  chancel,  334. 

Damages 

recoverable  against  under-lessee  where  original  lessor 
was  obliged  to  do  repairs  through  default  of  under- 
lessee,  485.    See  495,  501. 

Dams 

in  a  mill  fastened  to  the  ground  or  buildings  go  to 
heir,  33. 

Dean 

bound  to  repair  houses,  &c.,  343. 

may  borrow  money  to  improve  residences,  345. 
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Dean — continued, 

report  of  surveyor  where,  requires  inspection  of  resi- 
dence, 398. 

Death 

of  surveyor  during  repairs,  406. 

clause  in  mortgage  for  apportioning  annual  payment 

in  case  of,  or  other  avoidance,  416. 
remedy  on,  of  incumbent,  426. 

Debt  Due 

sum  payable  for  dilapidation  to  be  a,  353. 

Debtor 

where  execution,  is  also  the  owner  in  fee,  sheriff  cannot 

seize  fixtures,  274. 
where  windmill  sold  by,  who  continued  in  possession, 

274. 

Deduction 

from  rent,  500. 

when  lessor  covenants  to  do  repairs,  if  he  neglect, 

tenant  cannot  do  them  and  deduct  costs  from  rent, 

600. 
from  expenses  of  repairs,  384. 
stone  and  timber  used  in  repairs,  384. 

Defacement 

of  monuments,  340. 

Deeds.    See  *<  Heirlooms,"  280. 

Deer 

in  a  park.    See  *'  Heirlooms,''  269. 
are  not  distrainable,  269. 

Definition.     See  ^'Fixtures,"  and  the  various  heads 
throi:^hout  the  work, 
enables  us   to  ascertain  what  is  a  fixture,  and  with 
regard  to  what  property  questions  with  regard  to 
fixtures  arise,  64 

Deodands 

abolished,  319. 

Demise 

for  seven  years,  and  then  from  year  to  year  covenants, 
continue  in  force  after  seven  years,  482. 

Descent  of  Lands 

no  distinction  arises  as  to  application  of  rule  as  to 


570  INDEX. 

DxscBKT  OF  Lands — continued, 

xnachineiy  erected  for  the  better  enjojiuent  of  the 
land,  whether  the  land  comes  by  descent  or  by 
purchase,  44. 

Design 

or  view  of  annexation,  7. 

Dkyisee.    See  "  Hbie  and  Devisee.* 
of  tenant  entitled  to  emblements,  285. 
of  land  entitled  to  emblements.   See  ^^  Emblements," 
287. 

Dilapidations   in   General.      See    ''Ecclesiastical 
Dilapidations,''  327, 331. 

definition,  327. 

tenant's  obligation,  328. 

different  kinds  of  waste,  329. 
voluntary,  329. 
permissive,  330. 

nature  and  extent  of  liability,  330. 

vendor  and  vendee,  330.  See  "  Vendor  and  Ven- 
dee." 

where  former  trustee  for  latter,  330.  ' 

in  what  cases  waste  may  be  committed,  331. 

between  whom  liability  exists,  331. 

Dilapidation  Account.    See  "  QovERNORa." 

Diocese 

what  buildings  within,  346. 

Disability  of  Bishop 

from  exercising  functions  of  office  under  Ecclesiastical 
Dilapidations  Act,  362. 

Distress 

when  machinery  purchased  by  lessee,  but  to  remain 
upon  the  demised  premises,  are  liable  to,  142. 

whether  blacksmith's  bellows,  &c.,  liable  to  distress 
for  rent,  82,  266. 

fixtures  exempted  from,  264. 

extent  of  privilege,  265. 

exemption  extends  to  such  things  as  tenant  will  not 
be  permitted  to  remove,  265. 

not  because  they  are  absolutely  affixed  to  freehold, 
and  cannot  be  removed  there&om,  for  a  mere  tem- 
porary removal  for  purposes  of  necessity  is  not  suf- 
ncient  to  destroy  the  privilege,  265. 
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Distress — continuecL 

railways  in  collieries,  265. 
emith's  anvils,  266. 
famaces,  266. 
millstone,  266. 
Join,  267. 

tenant's  fixtures,  267. 
kitchen  ranges,  267. 
what  subject  of,  267. 
public-house  fixtures,  267. 
landlord's  lien  on  fixtures  under  execution,  267. 
mules,  268. 

constructive  annexation,  268. 
locks,  keys,  doors,  millstone,  268. 
charters,  269. 
deer,  269. 
fish,  269. 

growing  crops,  269. 
nursery  trees,  269. 
ecclesiastical  fixtures,  269. 

executors  of  rector  may  remove  hothouse,  wooden 
frames,  and  glass-work,  269. 

DisTBiCT  Churches 
'  repair  of,  339. 
chapels  not,  339. 

Domestic  Use.    See  "  Landlord  and  Tenant.*' 
fixtures  set  up  for,  by  tenant  for  life,  69,  70. 
right  to  remove  fixtures*  set  up  for,  between  landlord 

and  tenant,  107. 
fixtures  erected  for  use,  not  erected   tocomplete  the 

house,  108. 

Donatives 

**  benefice"  includes  all,  352. 
who  liable  for  repairs  of,  352. 

Door  Frames 

found  in  a  house  in  course  of  erection,  but  not  fixed 
in  their  places,  34. 

DOOR-KETS 

go  to  heir,  34. 

Doors 

go  to  heir,  34, 113. 

unless  they  are  extras,  and  unhang,  34 

waste  may  be  committed  with  respect  to,  57. 
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DOOB^PLATE,  113. 
DOOBWAT 

making,  in  adjoining  house,  breach  of  covenant,  475. 

DoTECon 

waste  committed  bj  destruction  of^  314. 

Dotes 

in  a  dovehouse.    See  '<  Hexbloohs,"  277. 

DOWEB 

rights  of  tenants  in,  governed  by  the  same  rules  as 
those  which  govern  the  rights  of  tenants  for  life,  or 
tenants  without  impeachment  of  waste,  59. 

Dbawebs 

adapted  to  the  building  for  the  purpose  of  a  particular 
business,  pass  as  part  of  the  freehold,  151. 

DUNO 

spread  on  land  goes  to  heir,  35. 
otherwise  when  in  a  heap,  35. 

DcTTOH  Babns,  Sheds,  &c.  See  '*  Fiztubbs,"  ^  LAMDhORD 
AKD  Tenant,''  80. 

Dteb's  Fixtubes,  75. 

Dteb*8  Vat 

cannot  be  seized  in  execution,  272. 

Eabth 

<^igging  and  carrying  away.  See  Boss  v.  Adcock,373, 
387. 

Ecclesiastical  Dilapidation 

ri^ht  to  repair  edifice  of  church,  332. 

what  are,  332. 

incumbent's  obligation,  333. 

reasons  thereof,  333. 

who  liable  to  repairs  of  church,  334. 

where  general  law  controlled  by  custom,  334. 

rectors  and  vicars,  335. 

lay  impropriator,  335. 

repair  of  chancel   discharges   obligation   to   repair 

church,  335. 
parson  may  cut  down  timber,  336. 
repair  of  nave  and  body  of  church,  338. 
liaoility  of  Qovemor  of  Greenwich  Hospital,  33a 
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exemption,  338. 
nnioii  of  churches,  339. 
diBtiict  churches,  339. 
chapels  of  ease,  339. 
chapels  not  district  churches,  339. 
owner  of  tithes,  339. 
ornaments  of  church,  339. 
bells,  seats,  organs,  &c.,  339. 
monuments,  840. 
defacement  of,  340. 

pews,  340.  ^ 

mourning  ornaments,  340. 
hangings,  grates,  iron  backs  of  chimneys,  340. 
bells  in  a  church,  340. 
of  right  to  repair  parsonage-house  and  other  buildings, 

fences,  &c,  341. 
rebuilding  and  repairing  rectory-house,  342. 
Gilbert's  Act,  342. 
parson  bound  to  repair,  343. 
archbishop,  bishop,  dean,  prebendary,  canon,  have  but 

life  estates,  and  are  bound  to  repair  benefice,  343. 
obligation  imposed  by  law  and  custom,  343. 
custom  extenaed  to  Wales,  343. 
recited  in  Ecclesiastical  Dilapidations  Act,  1871,  343. 
where  See  endowed  under  23  &  24  Vict,  c  124,  how 

repairs  enforced,  344. 
to  wnat  cases  Act  applies,  345. 
the  repairs  of  the  residences  and  buildings  of  these 

come  undei^  the  operation  of  34  &  35  Vict,  c  43, 

345. 
deans  and  canons  may  borrow  money  for  improving 

their  residences,  345. 
Dilapidations  Act  does  not  authorise  bishops  and  canons 

to  do  so  to  pay  for  repair,  345. 
what  included  in  "  building,"  345. 
what  buildings  within  the  diocese,  346. 
common  law  liability  not  altered  by  Ecclesiastical 

Dilapidations  Act,  346. 
buildings  under  demise  with  covenant  to  insure  are 

exempt  from  Act,  346. 
surveyor  may,  however,  inspect,  346. 
tenant  to  produce  counterpart  of  lease,  346. 
cottage  or  farm  buildings,  346. 
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liability  of  executors  of  rector  for  pulling  down  build- 
ing and  erecting  another  in  a  different  place,  347. 
obligation  of  succeeding  incumbent  to  repair  buildings 

erected  bj  his  predecessor,  347. 
existing  incumbent  not  liable  if  bishop  consents  to 

substitution  of  buildings  of  equal  or  greater  value, 

348. 
where  existing  incumbent  liable  for,  to   buildings 

pulled  down  by  prior,  348. 
removal  of  unnecessary  part  of  any  glebe-house,  349. 
Act  not  to  affect  powers  of  bishop  to  require  repairs, 

349. 
repairs  in  case  of  non-iesidence,  349. 
prebends,  350. 
canons,  350. 
curates,  350. 
perpetual  curate,  351. 
augmented  curacies,  351. 
donatives,  351. 

yicar-choral  corporation  sole,  352. 
vacancy  of  See,  352. 
disability  of  bishops,  352. 
Bishops'Resignation  Act,  352. 
powers  of  archbishops  and  bishops,  352. 
sum  payable  for,  to  oe  a  debt  due,  363. 
remedy  on  death  of  incumbent,  353. 
moneys  paid  bishop  by  succeeding  incumbent  to  be 

debt  due  from  prior,  353. 
inspection  when  a  benefice  is  vacant,  354. 
may, be  ordered  by  bishop  at  request  of  archdeacon, 

rural  dean,  patron,  or  incumbent,  354. 
proviso  in  case  archdeacon  or  patron  make  complaint 

of  want  of  repairs,  854 
inspection  where  benefice  under  sequestration,  354 
fraudulent  donee  of  goods  of  parson  liable  for  repair, 

355. 
to  restore  and  rebuild,  356. 
but  only  where  necessary,  356. 
how  far  liability  extends,  357. 
insurance  against  fire,  357« 
chancel,  residence,  and  other  building,  357. 
insurance  of  buildings  of  benefice  by  meumbent,  858. 
sum  insured  payable  on  receipt  of  Goyemozsy  359. 
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what  policy  should  embrace,  359. 

form  of,  and  filing  annual  receipts  for  premium,  360. 

sum  received  from  office  to  be  expended  in  restora- 
tion, 360. 

destruction  of  building  not  insured,  360. 

cost  of  restoring  to  be  paid  by  incumbent,  and  re- 
coverable by  sequestration,  360. 

where  benefice  is  under  sequestration,  surveyor's  cer- 
tificate to  be  a  charge  on  the  moneys  received  on 
sequestration,  362. 

Ecclesiastical  Commissioners  to  direct  that  houses  of 
residence  purchased,  built,  added  to,  altered,  or 
improved,  shall  be  insured  by  bishop,  dean,  and 
canon,  362. 

if  incumbent  substitute  buildings  for  others  pulled 
down,  such  building  will  not^  if  insured,  be  subject 
of  dilapidation,  363. 

exemption  from  liability  to  insure  and  repair  where 
buildings  let  on  lease,  363. 

lease  or  counterpart  to  be  produced,  364. 

where  suit  brought  in  lifetime  of  incumbent,  364. 

are  bound  to  do  what  an  outgoing  tenant  would,  364. 

liabilities  increased,'  365. 

Wise  V,  Metcalfe,  365. 

rule  laid  down  in,  366. 

exchange  of  livings,  371. 

resignation  of  livings,  371. 

fences,  372. 

hedges,  372. 

gates,  372. 

exception,  372. 

wood  and  timber,  373. 

digging  and  carrying  away  gravel,  &o.,  373. 

Boss  V.  Adcock,  373. 

deductions  from  expenses  of  repairs,  364. 

underwood,  384. 

lopping  of  trees,  384. 

grass  in  churchyard,  384 

agriculture,  385. 

miacuMvation  of  glebe  lands  not  within  meaning  of^ 
385. 

digging  mines,  385. 

opening  mines,  385. 
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carrying  away  earth,  387. 

quarrying  stones,  387. 

taking  gravel,  387. 

hothouses  resting  on  brickwork,  389. 

emblements,  389. 

interpretation  of  terms^  390. 

benefice,  391. 

patron,  391. 

surveyor,  391. 

Governors,  391. 

archdeacon,  392. 

rural  dean,  392. 
appointment  of  surveyors  of  dilapidations,  392. 
surveyors  for  each  diocese,  392. 
filling  up  vacancies,  393. 
appointment  may  be  general  or  limited,  393. 
subject  to  approval,  393. 
inspection  of  vacant  benefices  on  direction  of  bishop, 

393. 
notice  to  officiating  clereyman,  393. 
provision  in  case  archdeacon  or  patron  make  com- 
plaint of  want  of  repairs,  394. 
inspection  of  buildings  comprised  in  lease,  394. 
when  exemption  claimed,  leiuse  or  counterpart  to  be 

produced,  395. 
houses  of  residence  of  archbishops,  bishops,  deans, 

canons,  may  require  inspection,  395. 
inspection  of  benefices  which  are  full,  395. 
may  be  ordered  at  request  of  archdeacon,  rural  dean, 

patron,  or  incumbent,  395. 
inspection  of  benefices  under  sequestration,  396. 
power  of  surveyor,  his  servants,  &c.,  to  enter  and 

inspect  buildings  at  seasonable  times,  396. 
report  of  surveyor  as  to  vacant  benefices,  397. 
report  of  inspection  to  be  sent  to  bishop,  new  in- 
cumbent, and  late  incumbent  or  his  representative, 

397. 
copies  to  be  sent  through  post,  397. 
contents  of  report,  397. 
it  differs  in  its  effect  from  that  made  under  sect.  15, 

397. 
where  archbishops,  bishops,  deans,  and  canons  require 
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inspection  of  their  houses  of  residence  under  sect. 

25,  398. 
works  to  be  prescribed,  395. 
objections  to  the  report,  398. 
time  of  objection,  398. 
report  of  surveyor  where  benefice  is  full  or  under 

sequestration,  399. 
contents  of  report,  399. 

objections  by  incumbent  and  reference  thereon,  399. 
if  no  objections,  report  final,  400. 
order  of  bishop,  400. 
in  writing,  400. 

bishop  judge  of  facts  and  law,  400. 
may  take  counsel's  opinion,  400. 
delivery  of  bishop's  order,  400. 
incumbent  to  execute  works,  401. 
sequestrators  to  pay  dilapidation  moneys  to  Governors, 

401. 
deducting  curate's  stipend,  401. 
repairs  to  be  executed  within  eighteen  months,  401. 
execution  of  works,  402. 

upon  execution  of  works  money  to'be  paid  by  Gover- 
nors on  receipt  of  surveyor's  certificate,  402. 
moneys   standing  to  the  credit  of  the  dilapidation 

account  to  be  invested,  402. 
application  of  income,  402. 
payment  of  expense,  402. 
resolution  of  select  committee  of  Royal  Institution  of 

British  Architects,  404. 
unfitness  of  surveyor  for  office,  or  breach  of  duty,  403. 
complaint  against  and  removal  for  neglect  or  unfitness, 

405. 
notice  of  action,  406. 
providing  for  death  or  removal  of  surveyor  during 

repairs,  406. 
action  against  surveyor,  406. 
limitation  and  notice  of  action,  406.        * 
tender  of  amends  and  payment  of  money  into  court, 

406. 
claim  for  compensation,  407. 
surveyor  not  to  be  interested  in  contracts,  407. 
execution  of  works,  if  benefice  under  sequestration,  or 

on  refusal  of  incumbent,  407. 

20 
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pajiaent  of  surveyor  by  fixed  rate  of  charges,  408. 

payment  of  surveyor  for  inspection  and  certificate,  409. 

incumbent  may  borrow  from  Governors,  409. 

Governors  ma^  advance  mon^  to  the  new  incumbent 
on  the  security  of  the  benefice,  410. 

incumbent  to  furnish  particulars  of  the  value  of  the 
benefice,  410. 

provisions  of  Gilbert's  Acts  to  apply  to  securities,  410. 

saving  powers  contained  in  Acts  specified  in  2d  sche- 
dule, 411. 

form  of  security,  412. 

form  of  mortgage,  412. 

registration  of,  415. 

every  mortgagee  to  execute  a  counterpart  of  the  mort- 
gage, to  be  kept  by  incumbent,  415. 

directions  for  payment  of  principal,  415. 

sequestration  under  this  Act  to  have  priority,  416. 

clause  for  apportioning  the  annual  payment  in  case 
of  death  or  other  avoidance,  416. 

form  of  nomination  of  clergyman  by  bishop,  417. 

award  of  apportionment,  418. 

writings  not  liable  to  stamp  duty,  418. 

Governors  to  keep  a  dilapidation  account,  419. 

Act  amending  Ecclesiastical  Dilapidations  Act,  419. 

execution  of  works,  420. 

upon,  money  to  be  paid  by  Governors  on  receipt  of 
surveyor's  certificate,  420. 

execution  of  works  ii  benefice  under  sequestration, 
or  on  refusal  of  incumbent,  420. 

completion  of  works,  421, 

final  certificate  of  completion  of  works,  421. 

certificate  on  registration,  public  document,  422. 

form  of  bishop's  order  and  delivery  of  notices,  422. 

of  the  remedies  for,  423. 

formerly  there  Were  several  means  for  preventing,  424. 

sum  payable  for,  shall  be  debt,  424. 

no  sum  recoverable  for,  except  on  a  surveyor's  certi- 
ficate, 425. 

sect.  53  does  not  apply  to  bishops  or  their  representa- 
tives, 425. 

application  of  money  paid  by  sequestrators,  425. 

execution  of  works  on  neglect  or  refusal  of  incumbent, 
426. 
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remedy  on  death  of  incumbent,  426. 

postponement  of  works  may  be  allowed  on  payment 
of  a  sum  to  meet  probable  further  dilapidations, 
427. 
•    avoidance  of  benefice  not  to  affect  report,  order,  or 
proceedings  thereunder,  428. 

where  benefice  becomes  vacant  during  repairs,  428. 

liability  of  outgoing  incumbent  or  his  representative, 
428. 

evidence  of  execution  of  works,  429. 

protection  of  archbishops  or  bishops  from  further  lia- 
bility, 429. 

insurance  against  fire,  430. 

protection  to  incumbents  from  further  liability  for 
five  years,  430. 

execution  of  works  other  than  those  specified  in  sur- 
veyor's report,  431. 

special  certificate  of  surveyor,  431. 

where  such  additional  works  do  not  render  impracti- 
cable or  unnecessary  all  the  works  specified  in  tlie 
report,  431. 

the  new  incumbent  to  pay  over  the  dilapidation  money 
to  the  Governors,  432. 

bishop  to  make  an  order,  432.. 

delivery  of  bishop's  order,  432. 

new  incumbent  to  pay  balance  to  Governors,  432. 

extension  of  time  within  which  such  payment  must 
be  made,  433. 

parent-  of  money  to  Governors  of  Queen  Anne's 
bounty  by  new  incumbent  may  be  enforced  by 
sequestration,  433. 

Governors  to  keep  dilapidation  account,  434. 

in  cases  of  residence  where  parson  exempt  from  resi- 
dence, 435. 

Ecclesiastical  Dilapidations  Act 

scandals  remedied  by,  389. 

interpretation  clause,  390. 

recites  common  law  liability  to  repair,  346.  See 
"  Ecclesiastical  Dilapidations." 

although  Act  does  not  apply  to  lands  or  buildings 
accepted  as  endowment  of  Sees  under  ^3  &  24  Vict 
c.  124,  yet  repairs  of  residences  of  these  Sees  came 
under  operation  of  former  Act,  345,  395. 
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Act  not  to  lessen  or  destroy  authority  or  power  of 
bishop  or  archdeacon,  &c.,  possessed,  to  require  re- 
pairs of  buildings,  349. 

vacancy  of  See,  352. 

does  not  give  appeal  from  bishop  to  archbishop, 
353. 

Ecclesiastical  Benefice 

character  and  object  of  building  to  which  chattel  is 
attached  is  of  consequence  in  determining  if  there 
was  an  intention  to  separate  it  permanently  and 
irrevocably  from  the  personal  estate,  20. 

to  an  erection  of  luxury  and  ornament,  which  tes- 
tator might  have  pulled  down,  but  did  not  re- 
move, he  attached  a  chattel  which  might  be  removed 
without  injury  to  freehold,  held  a  chattel,  20. 

Ecclesiastical  Fixtures 

parson  or  his  representative  has  a  reasonable  time 

from  avoidance  of  living  or  decease  of  incumbent  to 

remove  fixtures,  269. 
if  he  resign  he  cannot  remove  them,  269. 
executors  of  deceased  rector  may  remove  hot-houses, 

wooden  frames,  and  glass-work,  269. 

Ecclesiastical  Persons 

fixtures  set  up  by,  70. 

quasi  tenants  for  life,  292. 

right  to  remove  fixtures,  292. 

dispute  between,  confined  to  ornamental  fixtures,  293. 

hangings,  grates,  &c.,  293. 

ornaments  of  bishop's  chapel,  293. 

pews,  293. 

time  of  removal,  293. 

emblements,  294. 

incumbent  may  devise  profits  of  growing  corn,  294. 

tithes,  first-fruits,  oblations,  obventions,  commodities, 
&c.,  and  profits  arising  during  vacation,  belong  to 
successor,  except  corn  sown  by  predecessor  and  not 
reaped,  294. 

if  sucn  corn  be  not  bequeathed  it  goes  to  representa- 
tive, 294. 
'  in  case  of  resignation,  294. 

when  incumbent  avoids  the  benefice,  294, 

if  parson  die  before  severance,  294. 
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representatives  of  deceased  incombent  entitled  to 
proportion  of  the  rents  on  leases  determinable  on 
death  of  incumbent,  295. 

Ejectment 

in  what  cases  it  lies,  496. 

when  action  brought,  497. 

waiver  of  forfeiture,  497. 

must  show  tenement  is  out  of  repair,  499. 

court  of  equity  will  not  relieve,  499. 

applicable  where  tenant  holds  imder  agreement,  499. 

Elegit.    See  "  Tenant  bt  Elbqit." 

EliBLEHENTS 

the  reason  of,  going  to  the  executor  of  a  particular 

estate  is  to  encourage  agriculture,  66. 
growing  crops  pass  to  devisee,  189. 
definition  of,  283. 

acorns,  fruit-trees,  or  other  trees,  284. 
exceptions,  284. 

trees,  shrubs,  &c.,  of  gardeners  and  nurserymen,  284. 
grass,  284. 
teazles,  284. 

were  devisable  before  Wills  Act,  284. 
are  distrainable  for  rent,  285. 
belong  to  tenant,  grantee,  or  devisee,  or  to  his  personal 

representative,  285. 
where  executor  entitled  to,  285. 
right  of  executor  of  tenant  for  life  to,  286. 
title  of  devisee,  286. 
where  right  to,  party  may  enter  and  carry  away, 

289. 
14  &  16  Vict.  c.  25,  289. 
ecclesiastical,  294. 

incumbent  mav  devise  profits  of  growing  com,  294. 
right  of  incumoent  to,  389. 

Enjoyment  of  Benefit  of  Land 

fixtures  erected  for  enjoyment  of  inheritance  pass  to 
heir,  43. 

Entry 

right  of,  to  cut  and  carry  away.   See  "  Emblements,'* 

289. 
where  ecclesiastical  persons  are  entitled  to,  295. 
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hj  surveyor  to  inspect  buildings,  396. 
right  of,  of  landlora  to  repair,  435. 
right  of,  to  view  state  of  repair,  492. 
right  of,  to  view  waste,  509. 
tenant  liable  to  action  for  refusal,  509. 
must  give  notice,  ^10. 

cannot  enter  to  do  repairs  unless  express  stipulation, 
670. 

• 

Equitable  Moutoaoe,  186,  205. 

Erections 

is  a  wider  term  than  buildings,  and  may  include 
trade  fixtures,  124. 

Estates  Committee  of  Ecclesiastical  Commissioners 
where  may  enforce  repair  of  buildings,  344. 

Exceptions.    See  "  Fixtures." 

to  general  rule  have  reference  to  object  and  purpose 

of  annexation,  20,  25. 
in  favour  of  trade,  25. 
of  agriculture,  25. 
ornament  and  convenience,  25. 
of  general  improvement,  25. 
custom,  25. 
nature  of  fixture,  25. 
intention,  25. 

Execution  op  Works.    See  "  Survetor  "  401,  420. 

upon,  money  to  be  paid  by  Governors  on  surveyor's 
certificate,  420. 

when  benefice  under  sequestration,  420. 

on  refusal  of  incumbent,  420,  426. 

completion  of  works,  421. 

final  certificate  of,  421. 

no  sum  recoverable  for  dilapidations  except  on  sur- 
veyor's certificate,  425. 

application  of  money  paid  by  sequestrators,  425. 

postponement  of  works  allowable,  427. 

evidence  of,  429. 

other  than  those  specified  in  surveyor's  report,  431. 

where  such  additional  works  do  not  render  imprac- 
ticable or  unnecessary  all  the  works  specified  in  the 
report,  431. 
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EiECUTORfl.  See  "  Fixtures,"  "  Heir,"  "  Tenant  in  Fee," 
"  Tenant  for  Life,"  "  Tenant  in  Tail." 

cases  between  mortgagor  and  mortgagee  are  identical 
with  those  of  heir,  31. 

cases  between,  and  tenant  for  life.  See  '^  Tenant  for 
Life,"  31. 

of  tenant  for  life  not  entitled  as  against  heir  of  in- 
heritance to  remove  things  affixed  to  soil,  33. 

goods  and  chattels  annexed  to  freehold  do  not  go  to, 
33. 

in  what  cases,  of  parties  erecting  chattels  to  freehold 
can  remove  them,  39. 

of  tenant  in  fee  in  respect  of  trade  fixtures,  39. 

saltpans  erected  for  the  better  enjoyment  of  the  in- 
heritance, and  which  are  accessaries  necessary  to 
the  enjoyment  and  use  of  the  principal,  do  not  pass 
to,  42. 

may  sue  on  covenant  to  repair,  489. 

limitation  of  right  to  sue  on  breach  of  covenant  to  re- 
pair, 490,  491. 

liaole  for  breach  after  he  became  interested,  491. 

entitled  to  emblements,  285. 

right  of,  of  tenant  for  life  to  emblements.  See  '^  Em- 
blements,'' 286. 

has  reasonable  time  to  remove  fixtures,  309. 

of  rector  who  pulled  down  buildings  and  erected  others 
in  a  different  place  are  not  liable  for  waste,  347. 

but  if,  does  not  claim,  then  succeeding  incumbent 
bound  to  repair,  347. 

EXCHANOE  OF  LiVINOS 

claim  for  dilapidations  on,  371. 

Exemption 

from  liability  for  five  years  does  not  extend  to  loss 
by  fire,  430. 

ExFRESSiO  Unius  ebt  Exclusio  Alterius,  143. 

Extent 

fixtures  in  paper-mill  not  liable  to  be  seized  under» 
275. 

Farmino  Premises.     See  '' Agrict7ltural  Dilapida- 
tions." 

Fee-simple.    See  "Tenant  in  Fee-simple,"  447. 
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Fbnob  Walls,  478. 

Fences 

part  of  freehold  even  where  temporarily  or  occasion- 
ally attached,  151. 

land  allotted  to  vicars  under  Enclosure  Act,  bound  to 
keep  np,  357. 

executors  of  vicar  liable  for  repairs  of,  372. 

exemptions,  372. 

party  fence  and  gate,  obligation  to  repair,  477. 

1.  by  owners,  477. 

2.  occupiers,  477. 

Fencings 

used  in  a  mill,  8. 

Fender 

of  a  mill-stream  goes  to  executor,  38. 

Ferbt 

to  be  considered  in  estimating  annual  value  of  pre- 
mises to  establish  parochial  settlement,  262. 

Fieri  Facias.    See  "Fixtures"  and  "Landlord  and 

Tenant." 
sheriff  cannot  seize  fixtures    erected  by  freeholder 

under,  against  him,  54. 
whether  sheriff  may  seize    fixtures   under,  against 

tenant,  77. 

Fire.    See  "  Accidents,'*  471. 

yearly  tenant  not  liable  for  injury  caused  by,  438, 

441. 
when    casualties    by,    are  excepted  from  covenant, 

landlord  not  bound  in  excepted  case  to  repair, 

456. 
liability  on  general  covenant  to  repair,  457. 

Fire  and  Tempest.    See  "  Accidents,"  476. 

when  casualties  by,  are  excepted,  landlord  not  bound 
to  repair  in  excepted  cases,  455. 

Fish 

in  a  pond.    See  "  Heirlooms,"  287. 
not  distrainable,  269. 

Fixtures 

in  general,  1. 
^   definition,  1. 
movable,  more  accurate  and  convenient  expression,  2. 
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exceptions  to  general  rule,  4. 

what  is  the  nature  of  the  annexation  necessary  to 

establish  the  character  of,  6. 
what  are  the  circumstances  which  will  take  away  that 

character  from  a  thing    in  itself  sufficiently  an- 

nexed,  6. 
mere  laying  upon  the  earth,  6. 
what  is  a  sufficient  annexation,  12. 
where  resting  on  brick  foundation,  14. 
See  "  Bills  of  Sale,"  250. 
constructive  annexation,  15. 
result  of  the  cases,  16. 
tenant  may  make  erection  removable,  16. 
these  rules  do  not  apply  where  the  fastening  is  made 

to  give  steadiness,  16. 
it  is  not  a  sure  test  of  intention  to  attach  permanently, 

16. 
the  character  of  the  chattel  and  purpose  of  annexation 

must  be  considered,  16. 
where  chattel  is  firmly  fitted  into  a  hole  without 

fastenings,  17. 
whether  chattel  has  become  part  of  freehold,  question 

of  fact  depending  on  circumstances,  17. 
three  classes  of  cases,  19. 

1.  where  thing  merely  fixed  for  convenience  though 

firmly  fixed,  19. 

2.  where  fixed  for  better  enjoyment  of  freehold,  19. 

3.  where  fixed  to  freehold,  cannot  be  removed,  19. 
two  guiding-points  as  to  whether  an  article  remains 

a  chattel,  19. 

1.  the  mode  of  annexation,  and  how  much,  19. 

2.  object  and  purpose,  19. 

the  test  in  cases  between  executor  of  tenant  for  life 
and  remainder-man,  20. 

attached  to  an  ecclesiastical  benefice,  20. 

exceptions  to  general  rule,  22. 

object  of  considering  the  intention  and  purpose  is  to 
take  case  out  of  general  rule,  22. 

purpose  and  design  of  a  thing  may  stamp  it  as  a,  23. 

the  durability  or  permanence  of  annexation  is  ascer- 
tained by  the  object,  purpose,  or  design,  23. 

not  necessary  that  the  chattel  should  be  annexed  to 
the  freehold,  23. 
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the  rollers  of  a  mill,  miUstone,  sculpture,  23. 

the  purport  of  inquiry  into  object  and  design  of  an- 
nexation is  to  ascertain  the  extent  to  which  the 
chattel  predominates  over  the,  and  vice  versd, 
23. 

so  to  ascertain  the  degree  of  durability  or  permanence, 
23. 

depends  upon  amount  and  nature  of  physical  means 
employed,  which  may  predominate  over  inference 
to  be  drawn  from  nature  of  the  article,  23. 

kneeling  figures  on  the  staircase  resting  by  their  own 
weight,  23. 

sculptured  marble  vases  placed  as  ornaments  to  a 
cedar  staircase,  resting  by  their  own  weight,  23. 

carved  lions  adorning  the  uront  of  a  house,  23. 

silk  covering  of  walls,  24. 

panelling  painted  in  fresco,  24. 

tapestry  wnere  treated  as  part  of  the  wall,  24. 
Exceptions 

have  reference  to  the  purpose  and  object  of  annexa- 
tion, 24. 

in  favour  of  trade,  25. 

of  agriculture,  25. 

of  ornament  and  convenience,  25. 

general  improvement  of  estate,  25. 

custom,  25. 

nature  of,  25. 

intention,  25. 

is  the  chattel  so  affixed  as  that  it  can  be  presumed  it 
was  not  intended  to  be  separated  by  him  who  fixed 
it,  26. 

difficulties  in  applying  principle  of  intention,  26. 

one  of  these  removed,  26. 

the  question  of  intention  must  be  determined  by  the 
character  and  general  use  of  the  freehold,  but  also 
of  the  chattel,  26. 

contract  of  the  parties  determines,  27. 

considerable  force  is  not  necessary,  27. 

it  is  a  question  of  degree,  27. 

injury  to  freehold,  27. 

advantage  to  estate,  27. 

glass  in  windows  is  part  of  house  and  descends  to  heir, 
28. 
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whether  chattel  has  become  property  of  freeholder  is 
question  for  jury,  28. 

every  case  must  depend  upon  its  own  special  and 
peculiar  circumstances,  29. 

of  the  right  to,  as  between  executors  and  heir  of  tenant 
in  fee,  30. 

between  whom  questions  arise,  30. 

heir  and  executor,  31. 

rule  obtains  with  most  rigour  in  favour  of  the  in- 
heritance, 31. 

heir  and  executor  and  mortgagor  and  mortgs^e  are 
identical,  31. 

tenant  for  life  or  entail  and  remainder-man  or  rever- 
sioner, 31. 

in  cases  between  executors  of,  the  right  is  considered 
more  favourably  for  executors  than  between  heir 
and  executor,  31. 
Landlord  and  Tenant 

greatest  latitude  allowed  between, 

in  favour  of  claim  to  personal  chattels,  31. 

law  between  landlord,  and  tenant  will  not  apply  to 
the  case  of  an  owner  annexing  fixtures  to  his  own 
freehold,  31. 

exceptions  confined  to  trade,  32. 

trade,  agriculture,  ornament,  or  convenience,  32. 

cases  establishing  the  right  to  remove,  between  heir 
and  executor  or  tenant  for  life,  &c.,  applicable  be- 
tween landlord  and  tenant,  32. 

although  the  converse  be  not  true,  32. 

ancient  rule,  33. 

executor  of  tenant  for  life  not  entitled  as  against  heir 
of  inheritance  to  remove  things  attached  to  free- 
hold, 33. 
.  nothing  erected  for  permanent  use  and  advantage  of 
land,  and  intended  to  remain  permanently  attached 
to  soil,  is  removable  by  executor,  33. 

goods  and  chattels  annexed  to  freehold  go  to  heir,  33. 

what  goes  to  heir,  33-38. 

all  erections  connected  with  a  cotton-mill  impelled  by 
water-power,  33. 

damSp  water- wheels,  gearing  fastened  to  the  ground  or 
buildings,  go  to  heir,  33. 

pales,  posts,  rails,  go  to  executor,  &c.,  34. 
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furnaces,  34. 

doors,  locks,  and  glass,  34. 

although  the  executor  have  a  lease  of  the  house,  34. 

if  glass  be  from  the  windows,  or  wainscot  loose,  or 
doors  not  Hung,  thej  go  to  executor,  &c.,  34. 

windows,  door-fiames,  &c.,  in  a  house  being  built, 
though  not  fixed,  are  hy  destination,  and  go  to  heir, 
34. 

table  dormants,  leads,  mangers,  millstones,  anvils, 
locks,  go  to  heir,  44. 

vats,  furnaces,  in  a  brewhouse  or  dyehouse,  fixed  to 
the  freehold,  go  to  heir,  34,  35. 

but  if  fixed  'by  the  lessee,  the  executor  shall  have 
them,  35. 

if  bv  tenant  in  fee,  heir  shall  have  them,  35. 

millstones  fixed  in  a  mill  go  to  heir,  35. 

water-wheels,  millstones  of  grist-mill,  being  con- 
venient and  essential  for  enjoyment  of  inheritance, 
pass  to  heir,  35. 

so  coppers,  leads,  saltpans,  set  up  in  wychhouses, 
benches,  wainscot,  35. 

pictures  and  looking-glasses  put  tip  instead  of  wain- 
scot go  to  heir,  35. 

dung  scattered  over  the  ground  goes  to  heir,  35. 

timber  waggon- ways  in  a  mine,  36. 

constructive  annexation,  36. 

where  an  unfixed  thing  is  part  of  that  which  is  fixed, 
36. 

accessary  partakes  of  the  nature  of  its  principal,  36. 

thus  windows  and  door-frames  not  set  up,  and  keys  of 
a  door,  34-36. 

cover  of  a  well,  36. 

but  not  a  bucket  of  a  well  not  fastened  to  the  rope,  36. 

where  fixed  thing  serves  indifferently  many  movable 
articles  of  the  same  kind,  the  movable  things  do 
not  become  part  of  it,  36. 

if  a  chattel  is  not  an  entire  thing  in  itself,  but  has  a 
purpose  and  object  related  to  some  fixed  thing  to 
which  it  is  appropriated,  its  application  in  its  exist- 
ing shape  to  some  other  thing  does  not  deprive  it  of 
its  character  in  relation  to  the  fixed  thing,  37. 

loose  rolls  belonging  to  a  rolling  machine  actually 
fitted  to  the  machine  are  part  of  it,  37. 
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but  others,  destined  to  the  use  of  the  machine  but  not 
fitted  to  it,  are  personalty,  37. 

stone  of  a  mill,  37. 

a  fender  which  moved  up  and  down  in  a  groove,  and 
might  be  taken  out,  resting  on  masonry  and  brick- 
work which  was  fixed  in  the  bank  of  a  mill-stream, 
is  not  part  of  the  freehold,  38. 

when  the  owner  of  a  chattel  annexes  it  to  another's 
freehold,  and  it  can  be  severed  without  injuring  the 
freehold,  it  is  not  necessarily  to  be  inferred  that 
the  chattel  has  become  the  property  of  the  free- 
holder, 38. 

it  is  a  question  for  a  jury  whether  it  has  become  so, 
38. 

they  may  infer  from  user  or  other  circumstances  an 
agreement  that  the  owner  might  take  it  away,  38. 

of  the  right  of  executor  of  tenant  in  fee  in  respect  of 
fixtures  set  up  for  purposes  of  trade,  or  in  relation 
to  trade  in  part,  39. 

rules  and  exceptions  regulating  the  right  of  removal 
between  heir  of  tenant  in  fee  and  executor,  39.  . 

in  favour  of  trade,  40. 

difBlcult  to  draw  accurate  and  fixed  principle  from 
cases,  40. 

where  accessary  to  matter  of  a  personal  nature,  remov- 
able between  heir  and  executor,  40. 

cider-mill  case  overruled,  26,  41,  42. 

executor  entitled  where  mixed  case  between  enjoying 
the  profits  of  the  land  and  a  species  of  trade, 
40,41. 

fire-engine,  41. 

where  only  means  of  enjoying  benefit  of  inheritance 
and  accessaries  necessary  to  enjoyment  of  principal j 
they  belong  to  heir,  42. 

saltpans,  42. 

where  chattels  are  annexed  by  the  owner  for  the  en- 
joyment of  the  inheritance,  they  are  accessaries 
necessary  to  the  enjoyment  and  use  of  the  principal, 
and  go  to  heir,  42. 

otherwise  if  the  inheritance  had  been  let  and  the 
tenant  had  erected  the  chattels,  43. 

where  the  owner  of  fee  erects  machinery  for  the  pur- 
poses of  his  business  as  coal  and  iron  owner,  and 
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the  better  eDJoyment  of  the  land,  it  passes  to  heir, 
43,  45,  50. 

cases  of  landlord  and  tenant  do  not  apply,  43,  45. 

nor  those  where  rule  relaxed  in  favour  of  trade,  46. 

all  that  belon&;s  to  the  machinery,  though  capable  of 
being  detached  from  it,  follows  the  corpus^  44,  47. 

but  it  must  be  something  which  belongs  to  the 
machine  as  part  of  the  machine,  47. 

duplicate  rollers  pass  with  the  machine,  47. 

but  not  those  which  had  never  been  fitted,  48. 

the  rule  applies  whether  the  owner  is  so  by  descent 
or  as  purcnaser,  44. 

later  decisions  in  accordance  with  earlier,  46. 

but  weighing-machines  which  were  let  into  holes 
sunk  m  floor  of  factory  pass  to  assignees  of  bank- 
rupt, 48. 

straightening  plates  in  a  factory  resemble  flagstones, 
and  are,  49. 

where  lands  and  buildings  had  been  purchased  by  one 
of  the  partners,  and  they  afterwards  became  partner- 
ship estate,  and  partners  erected  machinery  to  carry 
on  their  trade,  which,  by  the  custom,  was  removable 
without  injury  to  the  freehold,  such  machinery  is 
personal  estate,  50. 

articles  not  removable  where  severance  will  prejudice 
inheritance,  51. 

the  rule  has  been  relaxed  infavorem  vitcB,  51. 

Fixtures,  Section  III. 

of  the  right  of  executor  of  tenant  in  fee  in  respect  of 

fixtures  for  purposes  of  ornament  and  convenience, 

or  domestic  use,  and  of  agriculture,  52. 
for  purposes  of  ornament,  &c.,  52. 
not  settled  that  executor  or  tenant  in  fee  has  right  to 

remove  them,  52. 
if  so  fixed  as  to  maim  inheritance,  executor  cannot  re* 

move  them,  52. 
furnaces,  52. 

hangings  nailed  to  walls  held  to  pass  to  executor,  53. 
fixtures  and  glasses  put  up  instead  of  wainscot  go  to 

heir,  53. 
wainscot  put  up  with  screws  part  of  freehold,  53. 
pier-glasses,  hangings,  and  cninmey-glasses  fixed  as 

wamscot,  not  included  in  covenant  to  convey  a 
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house  and  all  things  affixed  to  the  freehold  thereof, 
53. 

this  case  is  qnestioned,  53. 

chimney-pieces  not  removable  between  heir  and  exe- 
cutor, 54. 

tapestry  hangings  and  iron  backs  to  chimneys  go  to 
executor,  54. 

sheriff  cannot  seize  fixtures  in  the  freehold  house  of 
execution  debtor,  54. 

stoves,  grates,  &c.,  pass  under  conveyance  of  a  house 
to  the  purchaser,  54,  55. 

of  the  right  to,  as  between  tenant  for  life  and  remainder- 
man, 57. 

cases  between  executor  and  heir  of  tenant  in  fee  ap- 
plicable to  those  between  tenant  for  life,  &c.,  and 
remainder-man  or  reversioner,  57. 

rule  rests  upon  same  ground  as  between  landlord  and 
tenant,  57. 

tenant  for  life  cannot  commit  waste,  57. 

it  is  waste  to  break  or  carry  away  glass  windows,  57. 

so  of  wainscot,  benches,  doors,  57. 

although  tenants  for  life  are  entitled  to  reasonable 
estovers,  they  must  not  destroy  things  included  in 
temporary  profits  of  land,  57. 

it  is  waste  for  tenant  for  life  to  sever  anv  chattel 
attached  to  freehold,  58. 

the  exception  establisned  by  law  of,  58. 

not  by  power  incident  to  estate  in  land,  58. 

not  so  with  respect  to  tenant  in  tail,  58. 

dams,  water-wheels,  granaries,  and  machinery  fastened 
to  ground  or  mill  prima  facie  part  of  realty,  and 
pass  to  remainder-man  as  between  him  and  tenant 
for  life,  58. 

timber,  58. 

tenant  for  life  has  but  special  interest  in  growing 
trees,  58. 

by  severance  his  interest  is  determined,  and  they  be- 
come property  of  owner  of  inheritance,  58. 

tenant  for  life  cannot  convey  timber,  58. 

nor  does  authority  given  by  him  to  another  to  cut 
down  timber  convey  interest,  58. 

if  not  executed  in  lifetime,  authority  revoked  by 
death,  58. 
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whether  timber  severed  bj  accident  or  blown  down, 
it  belongs  to  remainder-man  in  tail,  58. 

without  impeachment  of  waste,  59. 

if  estate  for  life  be  limited  without  impeachment  of 
waste,  tenant  for  life  has  right  to  fell  timber,  and 
has  property  in  them  whether  felled  or  blown  down, 
59. 

must  be  exercised  during  life  of  tenant  for  life,  59. 

cannot  be  delegated  to  another  so  as  to  enable  him  to 
execute  it  after  death,  59. 

clause  restricted  in  equity,  so  that  tenant  for  life  can- 
not commit  malicious  waste,  59. 

dower,  courtesy,  59. 

rights  of  other  tenants  for  life,  as  dower,  courtesy, 
governed  by  same  rules  with  respect  to  severing 
chattels  affixed  to  freehold  as  those  which  govern 
the  rights  of  tenants  for  life  or  tenants  without  im- 
peachment of  waste,  59. 

of  the  right  to,  as  between  personal  representatives  of 
tenants  for  life  or  in  tail  and  remainder-man  or  re- 
versioner, 61. 

not  dependent  upon  or  incident  to  an  estate  in  land, 
but  IS  supported  hj  the  law  on  the  ground  of  public 
benefit  and  convenience,  61. 

the  indulgence  between  these  parties  is  greater  than 
between  heir  and  executor,  but  not  so  great  as  be- 
tween landlord  and  tenant,  61. 

whenever,  as  between  the  particular  tenant's  represen- 
tatives and  reversioners,  a  removal  would  be  per- 
mitted, so  it  would  in  a  similar  case  between  land- 
lord and  tenant,  61. 

it  does  not  follow  that  because,  are  removable  between 
landlord  and  tenant,  they  are  between  the  represen- 
tatives of  the  particular  tenant  and  reversioner, 
62. 

it  does  not  follow  that  because,  are  removable  between 
such  parties,  they  would  be  between  heir  and  exe- 
cutor, although  the  converse  is  true;  the  privilege  in 
the  two  former  cases  being  greater  than  in  the  latter, 
62. 

tenant  for  life  of  collieries  set  up  a  fire-engine  for 
benefit  thereof ;. the  engine  could  not  be  removed 
without  tearing  up  the  soil  and  destroying  brick- 
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work ;  held  that  it  was  peisonalty,  and  should  go  to 

executor  and  not  to  remainder-man,  62. 
it  is  for  benefit  of  public  to  encourage  tenants  for  life 

to  do  what  is  advantageous  to  tiiie  estate  during 

their  term,  63. 
decisions  frequently  recognised,  66. 
inferences  to  be  drawn  from  them,  67. 
cases  turn  on  particular  circumstances  of  each,  68. 
the  character,  the  use,  the  mode  of  attachment,  the 

facility  of  severance,  injury  to  freehold  by  severance, 

68. 
the  privilege  is  limited  to  trade  fixtures,  68. 
not  subject  to  condition  of  removal  during  particular 

estate,  68. 
of  the  right  to,  set  up  by  Tenants  for  life  or  in  tail  and 

the  remainder-man  or  reversioner  and  his  personal 

representatives,  set  up  for  ornament  and  convenience 

or  domestic  use,  69,  70. 
cases  between  heir  and  executor  applicable,  69. 
ecclesiastical  persons,  70. 
landlord  and  tenant,  71,  74. 
right  of  removal  first  recognised  in  favour  of  tenant, 

72. 
has  right  to  control  liabilities  by  contract,  72. 
of  rights  independently  of  contract,  72. 
must  be  annexed,  72. 
ancient  rule,  72. 
although  cases  between  landlord  and  tenant  are  not 

applicable  to  those  between  heir  and  executor,  &c., 

the  latter  are  applicable  between  the  former,  72. 
ancient  rule  relaxed  in  favour  of  the  former,  73. 
but  not  between  the  latter,  or  vendor  and  vendee,  73. 
erections  by  tenant  become  real  estate,  and  descend  to 

heir  or  pass  by  deed,  except  where  right  of  removal 

is  reserved  or  erected  for  trade,  73. 
rule  applied  against  mortgagees  of  tenant,  73. 
if,  .beiore  end  of  tenancy,  landlord  takes  or  detains, 

proof  of  demand  unnecessary,  73. 
as  to  right  to  remove  fixtures  set  up  in  relation  to 

trade,  74. 
exceptions  early  engrafted  upon  ancient  rule,  74 
from  a  recognition  of  requirements  of  gradually  in- 
creasing system  of  production  and  commerce,  74. 

2p 
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after  passing  of  statutes  of  Marlbridge  and  Gloucester 

questions  arose  in  actions  of  waste  as  to  removal  of, 

set  up  for  purposes  of  trade,  75. 
baker's  fixtures,  &c.,  furnaces,  dyer's  vats,  75. 
risht  now  established,  76. 
rule  may  be  enforced  between  original  parties  as  well 

as  their  assignees,  76. 
during  or  after  tenancy,  76. 
bankruptcy,  distress,  and  seizure  by  sheriff  are  cases 

where  questions  arise  during  tenancy,  76. 
action  of  waste  by  reversioner  against  tenant  for  re- 
moving, or  action  by  tenant  against  landlord  for 

hindering  removal,  are  instances  where  rule  maybe 

enforced  during  tenancy  or  at  its  expiration,  77. 
sheriff  may  seize  under  ^.  fa,  fixtures  set  up  by  tenant 

for  trade,  77. 
tenant  may  remove  them  during  the  term  at  common 

law,  77. 
not  by  virtue  of  special  custom  in  favour  of  trade  or 

to  encourage  industry,  77. 
after  term  they  become  landlord's,  77. 
difference  between  what  tenant  did  to  carry  on  trade 

and  to  complete  the  house,  77. 
hearths  and  chimney-pieces,  77,  79. 
in  case  of  term  for  years  without  impeachment  of 

waste,  sheriff  cannot  cut  down  ana  sell,  though 

tenant  might,  77. 
because  the  tenant  had  only  a  bare  power  without 

an  interest,  77. 
where  tenant  has  an  interest  as  well  as  a  power,  78. 
do  not  become  landlord's  during  term,  78. 
by  severance  during  term  they  are  reconverted  into 

goods  and  chattel,  78. 
reason  why  removable,  78. 
whether  reversionary  interest  in  trade,  will  pass  by 

parol  agreement,  79. 
Dutch  bams,  sheds,  &c.,  erected  for  benefit  of  trade, 

with  foundation  of  brickwork  in  the  ground,  80. 
argument  to  show  they  were  not  agricultural,  80. 
case  decides  nothing  against  general  principle,  81. 
varmsh  manufactorv,  81. 
machinery  of  a  mill,  82. 
blacksmith's  beUowS;  82. 
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limekiln,  82. 

whether  extensive  buildings  removable,  83. 
of  right  to  remove,  set  up  for  agricultural  purposes, 
85. 

whether  trading  principle  applies  to  agriculture,  85. 

beast-house,  carpenter's  shop,  fuel-house,  cart-house, 
pump-house,  foldyard  wall,  85. 

building  subservient  to  the  purposes  of  agriculture,  as 
distinguished  from  those  of  trade,  are  not  removable 
by  tenant  for  life,  nor  by  the  tenant  who  built  them 
during  his  term,  89. 

when  the  fixed  instrument,  engine,  or  utensil,  and  the 
building  covering  the  same,  fall  within  the  same 
principle,  was  an  accessary  to  a  matter  of  personal 
nature,  it  should  itseK  be  considered  as  personalty, 
89. 

Dean  v,  Allalley  considered  as  confined  to  mere  agri- 
cultural erections,  93. 

arguments  and  cases  further  considered,  95. 

buildings  erected  for  agricultural  purposes  in  connec- 
tion with  some  kind  of  trade  are  removable,  99. 

but  not  if  erected  for  pure  agricultural  purposes,  99. 

greenhouses,  100, 105. 

gardeners  and  nurserymen,  removal  of  trees  and 
shrubs  by,  100,  104. 

hothouses,  100,  105. 

where  deed  conveyed  land,  everything  attached  to 
the  land  passes  under  it,  they  are  not  removable 
by  an  outgoing  agricultural  tenant,  102. 

Legislature  has  extended  the  right  to  remove  agricul- 
tural, 102. 

statute  has  reference  to  erections  for  purely  agricul- 
tural purposes,  103. 

not  to  those  of  trade,  ornament,  or  convenience,  103. 

strawberry-beds,  104. 

box,  105. 

boiler  built  into  masonry  of  greenhouse  irremovable, 
106. 

of  sale  and  transfer  of,  122. 

where  no  express  contract,  122. 

character  of  articles  may  depend  upon  agreement,  122, 

important  to  make,  matter  of  agreement,  122. 

effect  of  acceptance  of  lease^  123. 
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lessor  and  lessee.    See  '<  Landlord  and  Tenant," 

124. 
the  right  to,  between  vendor  and  vendee,  147-154 
contracts  for  sale  of,  not  within  Statute  of  Frauds, 

155. 
See  "  Statute  op  Frauds,'*  154. 
stamp  on  agreements  relative  to,  160. 
of  the  right  to,  between  mortagor  and  mortagee,  162- 

186.    See  "  Mortgagor  and  Mortgagee,"  162. 
right  to  remove,  set  up  for  ornament,  convenience,  or 

domestic  use,  107.    See  "  Landlord  and  Tenant," 

107. 
contract  for  sale  of,  not  within  Statute  of  Frauds,  155. 
machinery  will  not  pass  to  mortgagee  if  deed  show 

that  the  parties  dia  not  intend,  175. 
held  to  pass  to  assignees  of  bankrupt,  although  sub- 
ject to  express  contract  of  mortgage  deed,  176. 
where  part  of  a  machine  is  a  fixture,  and  another  and 

essential  part  is  movable,  the  latter  also  is  a,  184. 
right  to,  between  heir  and  devisee,  187.    See  "  Heib 

AND  Devisee." 
right  to  fixtures  as  between  bankrupt  and  assignee, 

191.    See  «  Bankrupt." 
although  not  goods  and  chattels  within    order   and 

disposition  clause,  yet  are  chattels  within  Bills  of 

Sale  Act,  193. 
intention  of  parties  in  attaching  chattels  to  the  free- 
hold forms  ingredient  in  determining  whether  they 

are  fixtures  or  not,  248. 
conflict  of  decisions,  248,  249. 
of  rights,  liabilities,  and   exemptions  of  parties  in 

respect  of,  251. 
of  matters  of  a  public  nature,  and  herein  of  the  right 

of  voting,  251. 
what  things  can  be  estimated  as  part  of  a  tenement, 

so  as  to  increase  its  annual  valiie,  251. 
of  matters  of  a  public  nature,  252. 
for  purposes  of  rating  for  relief  of  poor  the  annual 

value  may  be  ascertained  with  reference  to,  253. 
weighing-machines,  253. 
carding-machines,  253. 

engines  set  up  in  coal-mines  to  work  the  coals,  253. 
mode  of  assessment,  254. 
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gas  company,  254. 

railways,  260. 

underwood,  260. 

timber,  261. 

larch  and  fir,  261. 

water  and  gas  pipes,  261. 

parochial  settlements,  in  ascertaining  value  of  pro- 
perty with  a  view  to  establishing,  may  be  con- 
sidered, 261. 

analogy  to  case  of  heir  and  executor,  261. 

stoves  and  cupboards,  262, 

kiln,  262. 

clover  and  grass,  262. 

ferry,  262. 

windmill,  262. 

right  of  voting,  263. 

exemption  from  distress,  264-269.     See  **  Distress, 
264. 

landlord's  lien  on,  under  execution,  267. 

liabilities  and  exemption  from  distress.  See  "Dis- 
tress," 264-269. 

law  relating  to  heirlooms  and  chattels,  in  nature 
thereof,  charters,  deeds,  &c.,  276-284. 

emblements,  283-291. 

ecclesiastical  persons.  See  "Ecclesiastical  Per- 
sons," 293-295. 

exemption  from  seizure  and  execution,  270-275.  See 
"  Sheriff,"  *'  Execution,'^  **  Fieri  Facias." 

as  respects  injury  caused  by  removal,  310. 

of  legal  and  equitable  remedies  in  respect  of,  and 
herein  of  time  when  action  to  be  brought,  311,  312. 

of  relief  granted  by  courts  of  equity,  312. 

injunction  at  common  law,  312. 

survey  and  valuation  of,  320. 

when  survey  may  be  made,  and  mode  of  making  it, 
320. 

between  landlord  and  tenant.  *'  See  Landlord  and 
Tenant,"  320. 

Flood.    See  "  Accidents,"  471,  **  Tenants,"  442. 

Floor 

tenant  not  bound  to  put  down  new,  458. 

Foldyard  Wall,  85. 
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considerable,  not  required,  27. 
everything  is  removable,  27. 
question  of  degree^  27. 

Force-pits,  105. 

FoRFEiTURB.    See  "  Landlord  and  Tenant,"  143. 
whether  tenant  loses  his  rights  by,  143-146. 
where  breach  of  covenant  amounts  to,  492. 

Forthwith 

to  repair,  not  limited  to  specific  time,  457. 
covenant  to  repair,  meaning  of,  481. 
question  for  jury,  482. 

Fraud 

continuing  possession  of  fixtures  by  mortgagor  after 
mortgage  of  the  land  to  which  they  are  annexed, 
cannot  be  treated  as  a  badge  of,  186. 

Fraudulent  Donee 

of  goods  of  patron  liable  for  repairs,  354 

Frauds,  Statute  op 

contracts  not  within,  155. 

where  tenant  waives  right  to  remove  fixtures  at  land- 
lord's request,  155. 
growing  wood,  156. 
growing  crops,  157. 
grass,  157. 
potatoes,  157. 
turnips,  158. 
growing  fruit,  158. 

Freehold 

goods  and  chattels  annexed  to,  go  to  heir,  33. 
in  what  cases  party  erecting  fixtures  to,  can  remove 
them,  39. 

Freeholder.    See  "  Owner  in  Fee." 

law  between  landlord  and  tenant  does  not  apply 
where,  annexes  fixtures  to  his  own  freehold,  26. 

relaxation  of  this  rule  in  favour  of  trade  does  not 
apply  where  chattel  affixed  by,  25. 

machinery  erected  by,  for  the  more  beneficial  enjoy- 
ment of  the  land  goes  to  heir^  26. 

whether  chattel  has  become  property  of,  is  question 
forjuiy,  28. 
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machinery  erected  by,  for  the  purpose  of  his  business 
as  a  coal  and  iron  owner,  passes  to  his  heir,  43. 

cases  between  landlord  and  tenant  do  not  apply,  43. 

although  the  means  of  use  and  enjoyment  be  manu- 
facture or  trade,  still  articles  affixed  to,  by  screws, 
&c.,  are  affixed  to  freehold,  45. 

where  freeholder  erects  fixtures,  sheriff  cannot  seize 
them  in  execution  under  ^.  /a.  against  him,  54,  274. 

Fbescos 

are  irremovable,  24. 

Feuit 

is  parcel  of  the  land  and  goes  to  heir,  38. 
cannot  be  seized  in  execution  until  severed,  38. 

Fbuit-trees.    See  <<  Emblements,"  284. 
removal  of,  126. 
growing,  sale  of,  is  an  interest  in  land,  159. 

Fuel-house,  85. 

FuBNACB.    See  "  Landlobd  and  Tenant,"  132. 

erected  in  middle  of  floor  goes  to  heir,  34,  111. 

which  cannot  be  removed  without  disturbing  brick- 
work of  house  adjoining,  and  causing  ceiling  to  fall, 
passes  to  vendee,  151. 

fastened  to  house  is  exempt  from  distress,  266. 

cannot  be  seized  under  execution,  272. 

Gabdbnebs'  Shrubs,  &c.    See  "  Emblements,"  284 
removal  of  trees  and  shrubs  by,  100,  104. 
tenant  who. is  not,  cannot  remove  box,  105. 

Gas  Company 

mode  of  assessment  of  property  of,  for  the  purpose  of 
ascertaining  its  annual  value,  254,  256. 

Qas  Fixtubes 

not  part  of  realty,  152. 

Qaspifb,  7. 

Gates 

repair  of,  477. 

upon  glebes  are  subject  of  repair,  372. 

exceptions^  373. 

Geabing 

and  machinery  fastened  to  the  ground  or  building  go 
to  heir,  33. 
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Gilbert's  Acts,  342. 

provisions  of,  to  apply  to  securities  to  Gbveniois  for 

loans.    See  "  Governors,"  410,  411. 
form  of  nomination  of  clergyman  by  bishop  to  settle 

dispute,  417. 
writings  not  liable  to  stamp-duty,  418. 

Gin 

meaning  of,  134. 

Glass 

in  windows  descends  to  heir,  28,  34 

and  will  pass  by  lease  or  grant  of  the  house,  28,  110. 

not  in  windows  goes  to  executor,  34. 

Glass  Windows 

if  broken  down  and  carried  away  by  tenant,  it  is 

waste,  57,  470. 
it  is  not  usual  for  surveyors  to  charge  for  cracked 

glass,  470. 
but  tenant  is  bound  to  leave  premises  as  he  found 

them,  he  should  therefore  replace  cracked  panes, 

470. 

Glebe-house 

removal  of  unnecessary  part  of,  349. 

Good  Repair 

means  habitable  repair,  469. 

Governors 

meaning  of,  391. 

sequestrators  to  pay  dilapidation  money  to,  401. 

to  invest  moneys  standing  to  credit  of  dilapidation 

account,  402. 
application  of  income,  402. 
payment  of  expenses,  402. 
application  of  surplus,  403. 
charges  for  office  expenses,  403. 
to  pay  for  works  on  certificate  of  surveyor,  408. 
not  liable  to  builder  beyond  money  staiiding  to  credit 

of  account,  408. 
incumbent  may  borrow  from,  409. 
new  incumbent,  410. 

to  furnish  to,  particulars  of  value  of  benefice.  410.    * 
provisions  of  Gilbert's  Act  to  apply  to  securities,  410. 
form  of  security,  412. 
of  mortgage,  412.  i 
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registration  of  mortgage,  415. 

counterpart  to  be  executed,  415. 

directions  for  payment  of  principal,  416. 

sequestrations  to  have  priority,  416. 

may  lend  moneys  to  be  paid  by  annual  instalments, 
with  interest  ut  4  per  cent,  419. 

may  change  dated  of  annual  payment,  420. 

upon  execution  of  works,  money  to  be  paid  by,  on 
receipt  of  surveyor's  certificate,  420,  421. 

conclusive  evidence  of  execution  of  works,  421. 

new  i;ncumbent  to  pay  over  dilapidation  account  to, 
432. 

copy  of  bishop^s  order  to  be  sent  by  registrar  to,  432. 

new  incumbent  to  pay  balance  to,  432. 

payment  of  money  to,  by  new  incumbent,  may  be  en- 
forced by  sequestration,  433. 

to  give  notice  to  bishop,  who  shall  raise  amount  by 
sequestration,  433. 

to  keep  dilapidation  account,  419,  434. 

Grantee 

of  tenant  entitled  to  emblements,  285. 

Grantor  and  Grantee.    See  "  Vendor  and  Vendee.'' 

Grass.    ^'  See  Emblements,"  284. 
descends  to  heir,  38. 

cannot  be  seized  in  execution  imtil  severance,  38. 
sale  of  growing,  within  4th  section  of  Statute  of 

Frauds,  157. 
in  churchyard,  parson  may  mow,  384. 

Grates 

iron  backs  of   chimneys  in  parsonage-house.      See 

"  Heirlooms,"  279. 
See  "  Ecclesiastical  Persons,"  293. 

Gravel 

digging  and  carrying  away.    See  "  Ross  v.  Adcock," 
373-387. 
Gravestones.    See  "  Heirlooms,"  278. 

Greenhouses,  100,  105. 

Boiler  built  into  masonry  of,  irremovable,  106. 

Greenwich  Hospital 

liability  of  Governor  to  repair  church,  338. 
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Growing  Crops 

sale  of,  within  section  17  of  Statute  of  Frands,  157. 
are  not  distrainable,  269. 

Growing  Trees 

descend  to  heir,  38. 

Guardian  op  Spiritualities 

of  diocese  to  exercise,  during  vacancy  of  See,  powers 

of  Ecclesiastical  Dilapidations  Act,  352. 
archbishop,  352. 
dean  and  chapter  when  archbishopric  vacant,  352. 

Habitable  Repair,  458. 

Hangings.    See  "  Landlord  and  Tenant,  109. 
See  "  Ecclesiastical  Persons,"  293. 
in  a  parsonage-house.    See  *'  Heirlooms,"  279. 

Hares.    See  "  Heirlooms,"  277. 

Hatch 

of  a  mill-stream,  38. 

Hearths 

when  erected  to  complete  house,  108,  113. 

Hearths,  Chimney-pieces 

cannot  be  seized  under  execution,  272. 

Hearth-stones.    See  "  Landlord  and  Tenant,"  108. 

Hedges 

under  13  Eliz.  c.  10,  are  included,  372. 

Hedges,  Bushes.    See  '<  Heirlooms,"  281. 

Heir.    See  "  Executor." 

between,  and  executor,  rule  obtains  with  most  rigour 

in  favour  of  inheritance,  31. 
cases  between,  and  executor,  right  not  considered  so 

favourably  for  executors  as  cases  between  tenant  for 

life  and  remainder-man,  31. 
relaxation  of  old  rule  does  not  extend  to  cases  between, 

and  executor,  32. 
cases  arising  between,  applicable  between  landlord 

and  tenant,  32. 
converse  not  true,  32. 
ancient  rule,  33. 
executor  of  tenant  for  life  is  not  entitled,  as  against 

heir  of  inheritance,  to  remove  things  aimexed  to 

the  freehold,  32. 
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nothing  erected  for  permanent  nse  and  advantage  of 

land,  and  intended  to  remain  permanently  attached 

to  soil,  is  removable  by  the  executor,  32. 
goods  and  chattels  annexed  to  freehold  land  go  to 

heir,  33. 
what  goes  to  heir,  33-38. 
all  erections  connected  with  a  cotton  or  other  mill 

impelled  by  water-power  go  to  heir,  33. 
dams,  water-wheels,    and    gearing    fastened    to  the 

ground  and  building,  go  to  heir,  33. 
where  fixtures  are  only  means  of  enjoying  benefit  of 

inheritance,  and  are  accessaries  necessary  to  the 

enjoyment  of  the  principal,  they  go  to,  42. 
saltpans,  42. 

may  sue  on  covenant  to  repair,  489. 
may  be  sued  as  assignee,  490. 
what  may  be  devised,  187. 

such  fixtures  as  are  severable  from  the  freehold,  187. 
if  estate  be  not  devisable,  things  which  are  attached 

will  not  pass  under  devise  of  them,  187. 
where  testator  has  a  devisable  interest,  a  devise  of 

house  will  pass  fixtures,  187. 
unless  they  are  personal  estate  and  pass  to  executor, 

186. 
right  of  devisee  against  executor,  188. 
fire-engines,  183. 
devise  of  messuage  and  fixtures  for  life  does  not  include 

chimney-pieces  nailed  to  wall,  188. 
whether  ornamental  fixture  passes  under  devise  of 

house,  188. 
heirlooms,  189. 
emblements,  189. 
and  executor  of  tenant  in  fee,  52. 
ornament  and  convenience  or  domestic  use,  52. 
not  settled  that  they  shall  pass  to  executor,  52. 
where  removal  would  enjoin  freehold,  they  go  to  heir, 

52. 
chimney-pieces  are  not  removable  between  heir  of 

tenant  m  fee  and  executor,  53. 
tapestry  hangings  and  iron  backs  to  grates  belong  to 

executor,  54. 
set-pots,  ovens,  and  ranges  fixed  in  a  house  will  go  to 

the  heir,  64. 
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fixtures  erected  by  the  owner  upon  the  freehold 
cannot  be  seized  in  execution  by  the  sheriff  for, 
under  an  execution  against  the  freeholder,  54. 

cases  establishing  tenant's  right  to  remove  trade  fix- 
tures do  not  apply  as  between,  168. 

Heirlooms,  189. 

and  chattels  in  nature  of,  276-282. 

definition  of,  276. 

deer  in  a  park,  277. 

fish  in  a  pond,  277. 

rabbits  in  a  warren,  277. 

doves  in  a  dovehouse,  277. 

hares,  pheasants,'  partridges,  277. 

cannot  be  devised,  278. 

what  are,  278. 

chattels  in  nature  of,  278. 

gravestones,  tombs,  278. 

mourning  ornaments  in  a  church,  279. 

ornaments  of  the  chapel  of  a  preceding  bishop,  279. 

hangings,  grates,  iron  backs  of  chimneys,  279. 

shroud  and  cofl&n,  279. 

bells  of  a  church,  279. 

under  devise  of  jewels,  garter  and  collar  of  SS  pass 

to  heir  as,  279. 
charters,  court-rolls,  and  deeds,  279. 
journals  of  the  House  of  Lords,  279. 
tenant  in  tail,  280. 
tenant  for  life,  280. 
personal  chattels  or  devise  as,  281. 
chattels  vegetable,  281. 
apples,  281. 

hedges,  bushes,  &c.,  281. 
exceptions,  281. 

Hop  Poles  are  part  of  real  estate,  151. 

Hothouses,  100, 105. 

erected  by  rector,  389. 

Housebote 

covenant  to  repair,  "  leaving  or  taking  in  and  upon  the 
demised  premises  competent,"  is  absolute,  and  find- 
ing competent  and  sufficient  housebote  is  not  a  con- 
dition precedent  to  liability  to  repair,  469. 
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House  of  Lords'  Journals.    See  ''  Heirlooms,'*  280. 

Hydraulic  Press,  119. 

IcB  Chest 

does  not  pass  under  conveyance  of  premises,  153. 

Implied  Contract 

action  for  dilapidation  where  there  is,  495. 

Implied  Covenant 

no,  arises  that  house  reasonably  fit  for  habitation,  437. 

nor  that  it  will  last  during  term,  437. 

nor  that  tenant  may  quit  when  landlord  neglects  to 

do  repairs  which  he  is  bound  to  do,  437.    ' 
nor  that  tenant  may  do  them  and  deduct  expenses 

from  rent,  438. 

Improvement  (General) 

exceptions  to  general  rule  in  favour  of  chattels  set  for 
the  general  improvement  of  the  estate,  25. 

Incoming  Tenant 

valuation  of  fixtures  between,  and  outgoing,  321. 
custom  of  country,  323. 

Incumbent.    See  "  Emblements,*'  294. 

if  parson  die  before  severance,  29,4. 

representative  of^  is  entitled  to  aproportion  of  rents  on 
leases  determinable  on  death  ofj  295. 

obligation  of,  to  do  repairs,  333. 

reasons  thereof,  333.' 

bound  to  repair  buildings,  houses,  &c.,  343. 

rule  with  respect  to  nature  of  fixtures  or  things  an- 
nexed to  a  benefice  by  preceding,  which  will  impose 
obligation  to  repair  on  successor,  347. 

existing,  not  liable  if  bishop  consents  to  substitution 
of  buildings  of  equal  or  greater  value,  348. 

not  liable  for  dilapidations  as  to  buildings  pulled 
down  by  prior  incumbent  unless  present,  shall  have 
received  from  last,  amount  chargeable  on  account  of 
such  dilapidations,  348. 

where  complaint  has  been  made  by  archdeacon,  rural 
dean,  or  patron  of  want  of  repairs,  354. 

may  request  bishop  to  order  inspection  of  buildings, 
354. 

where  benefice  under  sequestration,  354. 

may  request  inspection  of  benefice  which  is  full,  395. 
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may  borrow  from  Governors,  409. 

new,  Governors  may  advance  moneys  to,  on  security  of 

benefice,  410. 
to  furnish  particulars,  410. 
to  execute  counterpart  of  mortgage,  415. 
protection  of,  for  nve  years,  422,  430. 
if  benefice  become  vacant  within  five  years,  shall  be 

liable  for  wilful  waste  only,  430. 
except  in  case  of  fire,  430. 
execution  of  works  on  neglect  or  refusal  of,  426. 
remedy  on  death  of,  426. 

new,  to  pay  over  dilapidation  money  to  Governors,  432. 
new,  to  pay  balance  to  Governors,  432. 
if,  on  succession  of  new,  there  should  be  balance  of 

dilapidation  money,  that  is  to  go  to  relief  o^  432. 
where,  exempt  from  repairs,  434. 
extension  of  time  within  which  such  payment  may 

be  made,  433. 
payment  of  money  to  Governors  of  Queen  Anne^s 

Bounty  by  new,  may  be  enforced  by  sequestration, 

433. 

Inevitable  Accidents.    See  "  Accidents." 
yearly  tenant  not  liable  for,  438,  441. 

Injunction.    See  "Lay  Dilapidations,"  492. 
at  common  law,  507. 
in  the  High  Court,  607. 
when  the  proper  remedy,  506. 
it  must  appear  to  be  serious  injury,  507. 
tenant  will  be  restrained  from  making  alterations, 

507. 
tenants  in  common  or  joint-tenants,  508. 
to  whom  granted,  509. 

Injury 

to  freehold  in  case  of  removal,  27. 
severance    of   articles    which    would   prejudice    in- 
heritance cannot  be  removed,  51. 
in  removing  fixtures^  must  be  made  good,  120,  310. 

Iron  Pipe 

screwed  into  one  of  the  main  steam-pipes  of  a  mill, 
fastened  to  the  wall  by  holdfasts,  and  screwed  at 
one  end  to  a  machine,  8. 
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Inside  Paint,  457. 

Inspection 

when  benefice  not  vacant,  354. 

may  be  ordered  by  bishop  at  request  of  arch- 
deacon, rural  dean,  patron,  or  incumbent,  354, 
395. 

of  vacant  benefices  on  direction  of  bishop,  393. 

notice  to  officiating  cleryman,  393. 

of  buildings  comprised  in  lease,  393. 

lease  to  be  produced,  395. 

archbishop,  bishop,  dean,  and  canons  may  employ 
surveyor  to  inspect  houses  of  residence,  395. 

of  benefice  when  full,  395. 

of  benefice  under  sequestration,  396. 

surveyor  may  enter  for,  396. 

report  of,  as  to  vacant  benefice,  397. 

by  post,  397. 

contents  of,  397. 

report  of,  where  archbishop,  &c.,  required,  of  houses 
of  residence,  398. 

works  to  be  prescribed,  398. 

objections  to  report,  398. 

time  for  objecting,  398. 

report  of,  where  benefice  full  or  under  sequestration, 
399. 

Insurance  against  Fire.  See  "  Ecclesiastical  Dila- 
pidations," 357-364. 

Ecclesiastical  Commissioners  to  direct  that  houses  of 
residence  purchased,  built,  rebuilt,  added  to,  al- 
tered, or  improved,  shall  be  insured  by  bishop, 
dean,  and  canons,  362. 

premium  receipts  to  be  delivered  to  Ecclesiastical 
Commissioners,  363. 

how  moneys  to  be  applied,  363. 

substituted  buildings,  363. 

exemption  where  buildings  let  on  lease,  363, 

exemption  from  liability  for  fire  does  not  extend  to 
loss  by  fire,  430. 

landlord  not  bound  to  repair  even  where  he  received 
amount  of,  437. 

See  "  Accidents.'* 

Integre  Salve  et  Commode,  17. 
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Intention.    See  "  Object  and  Purpose." 

where  the  object  is  to  improve  the  premises  there  is 

the,  to  incorporate  the  cnattels  with  the  freehold,  20. 
in  regard  to  ecclesiastical  benefice,  the  character  and 

object  of  the  building  to  which  chattel  is  attached 

to  be  considered  in  determining  whether  any,  to 

separate  it  permanently  and  irrevocably  from  the 

personal  estate,  21. 
is  ground  of  exception  to  general  rule,  25. 
difficulties  in  applying  the  principle  of,  26. 
one  of  them  remoVed,  25.  * 

the  question  of,  must  be  determined  by  the  character 

and  general  use  of  the  freehold,  as  well  as  of  the 

chattel,  26. 
of  parties  in  attaching  chattels  to  freehold  forms  an 

ingredient  in  determining  whether  they  are  to  be. 

considered  fixtures  or  not,  248. 
conflict  of  decisions,  248,  249. 

Intebpbbtation  Clause,  34  &  35  Yic.  c.  43,  390. 

Iron  Backs  to  Chimnets,  110. 

Jewels 

under  devise  of,  garter  and  collar  of  SS  pass  as  heir- 
looms, 279. 

Joint-Tenants.    See  "  Tenants  in  Common.* 
liability  of,  for  waste,  461. 
when  injunction  granted,  508. 

Jury 

question  for.    See  "  Question  for  Jury,"  17,  120. 

whether  chattel  has  become  property  of  freeholder  is 
question  for,  28. 

whether  chattel  annexed  to  freehold  has  become  pro- 
perty of  freeholder  is  question  of  evidence,  38. 

may  infer  from  user  or  other  circumstances  an  agree- 
ment when  chattel  annexed  that  its  owner  should 
take  it  away,  38. 

question  for,  whether  lessee  has  done  what  he  reason- 
ably ought  in  performance  of  a  covenant  **  to  re- 
repair  forthwith,"  482. 

Kiln 

to  be  estimated  in  ascertaining  the  annual  value  of 

premises  to  establish  parochial  settlement,  262. 
not  liable  to  distress,  267. 
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EiTCHEK  Ranqes.    See  <<  Fixtubes/'  54. 
exempt  from  distress,  267. 

Kneeling  Figures 

on  staircase,  resting  by  their  own  weight,  23. 

Landlord 

lien  of,  on  fixtures  seized  under  execution,  17. 

when  fixtures  are  property  of  and  part  of  thing  de- 
mised, they  cannot  oe  taken  in  execution,  272. 

lease  may  be  sold,  and  assignee  will  enjoy  them  during 
term,  272. 

may  make  arrangement  with  tenant  by  which,  in  event 
of  execution  against  tenant,  may  re-enter  and  retain 
fixtures  against  execution  tenant,  272. 

when  fixtures  severed  without  landlord's  consent,  273. 

right  to  enter  to  repair,  485,  510. 

Landlord  and  Tenant 

greater  latitude  allowed  in  questions  arising  between, 

than  between  heir  and  executor,  &c.,  32. 
these  cases  applicable,  when  questions  arise  between 

heir  and  executor,  or  tenant  for  life  and  remainder- 
man, to  cases  between,  32. 
though  converse  not  true,  32. 
cases  as  to  removal  of  fixtures  between,  do  not  apply 

to  case  of  freeholder  e;;ecting  machinery  for  more 

beneficial  enjoyment  of  the  land,  43. 
chimney-pieces  erected  by  the  latter  are  removable  as 

between,  54. 
greater  indulgence  in  cases  between,  than  in'  those 

between  representatives  of  tenant  for  life  or  in  tail, 

and  remainder-man  or  reversioner,  64. 
right  of  removal  first  recognised  in  favour  of  tenant,  72. 
has  right  to  control  liabilities  by  contract,  72. 
fixtures  must  be  annexed,  72. 
ancient  rule,  72,  73. 
right  conferred  by  law  of  fixtures,  72. 
may  control  liabilities  by  contract,  72. 
where  no  contracts  as  to  fixtures,  72. 
the  law  with  reference  to  fixtures  does  not  apply  to  a 

mere  chattel,  72. 
the  article  must  be  annexed  to  the  freehold,  72. 
ancient  rule  less  vigorously  applied  in  cases  between, 

72,  73. 
although  cases  between,  are  not  applicable  between 

2q 
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heir  and  executor,  &c.,  the  latter  are  between  the 
former,  73. 

ancient  rule  not  relaxed  between  heir  and  executor  or 
vendor  or  vendee,  73. 

erections  bv  tenant  become  real  estate,  or  pass  by  deed 
except  where  right  of  removal  is  reserved,  or  erected 
for  trade,  73. 

rule  applicable  against  mortgagees  of  tenant,  73. 

if  before  end  of  term  landlord  takes  or  detains,  proof 
of  demand  unnecessary,  73. 

as  to  right  to  fixtures  set  up  for  trade,  74. 

buildings  and  fixtures  erected  by  tenant  become  real 
estate,  and  descend  to  heir  or  pass  by  deed,  73. 

except  where  the  right  has  been  reserved,  or  where 
erections  for  purposes  of  trade,  73. 

exceptions  early  engrafted  upon  ancient  rule,  74. 

from  recognition  of  requirements  of  gradually  increas- 
ing system  of  production  and  commerce,  74. 

after  passing  of  statutes  of  Marlbridge  and  Gloucester 
questions  arose  in  actions  of  waste  as  to  removal  of 
hxtures  set  up  for  purposes  of  trade,  75. 

bakei^s  fixtures,  &c.,  mmaces,  dyer's  vats,  75. 

n^ht  now  established,  76. 

rule  may  be  enforced  against  assignees,  76. 

during  or  after  tenancy,  76. 

bankruptcy,  distress,  and  seizure  by  sheriff  are  cases 
where  questions  arise  during  tenancy,  76. 

actions  of  waste  by  reversioner  against  tenant  for  re- 
moving, or  actions  by  tenant  against  landlord  for 
hindering  removal,  are  instances  where  rule  may 
be  enforced  during  tenancy,  or  at  its  expiration, 
77. 

sheriff  may  seize  under ^.  /a.  fixtures  set  up  by  tenant 
for  trade,  77. 

tenant  may  remove  them  during  term  at  common  law, 
77. 

not  by  virtue  of  special  custom  in  favour  of  trade,  or 
to  encourage  industry,  77. 

after  term  they  become  landlord's,  77. 

difference  between  what  tenant  did  to  carry  on  trade 
and  to  complete  house,  77. 

hearths  and  chimney-pieces,  77,  79. 

in  case  of  term  for  years  without  impeachment  of 
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waste,  sherifT  cannot  cut  down  and  sell,  though 
tenant  might,  77. 

because  the  tenant  had  only  a  bare  power  without  an 
interest,  77. 

but  when  under-lessee  had  a  power  as  well  as  an  in- 
tierest,  the  sheriff  can  cut  down  and  sell,  77. 

do  not  become  landlord's  during  the  term,  78. 

by  severance  during  the  term  they  are  reconverted  into 
goods  and  chattels,  78. 

reason  why  removable,  78. 

whether  reversionary  interest  in  trade  fixtures  will 
pass  by  parol  agreement,  79. 

Dutch  bams,  sheds,  &c.,  let  into  the  ground  with  foun- 
dation of  brickwork  for  the  purpose  of  trade,  80. 

argument  to  show  that  they  were  not  agricultural  fix- 
tures, 80. 

right  to  remove  fixtures  set  up  for  ornament,  conveni- 
ence, or  domestic  use,  107. 

each  case  depends  on  its  own  facts,  108. 

whether  there  be  any  custom  or  usage,  108. 

what  is  the  nature  and  construction  of  the  article,  108. 

its  mode  of  annexation,  108. 

effect  of  its  removal,  108. 

there  is  a  difference  between  what  tenant  did  to  carrv 
on  his  trade,  108. 

and  to  complete  the  house,  as  hearths  and  chimney- 
pieces,  108. 

ornamental  fixtures,  and  those  erected  for  domestic 
convenience  or  use,  are  n«t  erected  to  complete  the 
house,  108. 

no  authority  in  old  books,  109. 

now  clearly  removable,  109. 

hangings,  109. 

chinmey-glasses,  pier-glasses,  and  tapestry,  109. 

tapestry,- 109. 

iron  backs  to  chimneys,  110. 

chimney-pieces,  110. 

glass,  1 10. 

marble  slabs,  110. 

modem  decisions  not  covered  by  old  authorities,  111. 

pictures  and  tapestry  enclosed  in  mouldings,  111. 

statuary  and  vases  resting  by  their  own  weight.  111. 

rcUio  decidendi,  111 
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furnaces,  coppers,  111. 

window  sashes,  111. 

beds  fiastened  to  ceiling,  111. 

stoves,  cupboards,  111. 

pumps,  112. 

being  for  domestic  convenidnce,  slisbtly  fixed,  erected 
hy  tenant,  and  might  be  remoyed  entire,  112. 

cistern,  112. 

doors,  hearths,  11^. 

verandah,  113. 

door-plate,  113. 

pillars  of  brick  and  mortar,  113. 

shrubs,  box,  &c.,  113. 

bookcase,  113. 

conservatories,  114-118. 

hydraulic  press,  119. 

separation  must  cause  little  or  no  damage,  119. 

question  for  jury,  120. 

cornice,  120. 

where  no  express  contract  as  to  fixtures,  122. 

where  there  is  e:n)ress  contract,  122. 

character  of  articles  may  depend  on  agreement,  122. 

essential  to  have  express  contract,  122. 

effect  of  acceptance  of  lease,  123. 

lessor  and  lessee.  See  '*  Lajstdlokd  and  Tenastt,''  124. 

with  reference  to  covenant  to  repair,  124. 

right  to  remove  verandah,  124. 

where  fixtures  erected  during  prior  lease,  125. 

removal  of  salt-works  in  connection  with  salt-springs, 
125. 

where  landlord  covenants  to  take  fixtures  at  a  valua- 
tion, 125. 

where  landlord  agreed  that  fixtures  should  be  valued 
at  end  of  lease,  126. 

removal  of  fruit-trees,  126. 

parol  agreement  of  removal  of  fixtures,  127. 

tenant's  right  on  removal  of  lease,  128 

where  landlord  permits  tenant  to  leave  fixtures  upon 
the  premises  at  end  of  term,  129. 

tenant's  interest  when  fixtures  demised  with  house, 
129. 

distinction  where  tenant  purchases  fixtures  from  land- 
lord and  where  he  erects  them  himself^  130. 
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in  the  one  the  right  arises  out  of  contract,  in  the  other 

it  is  conferred  oy  law,  130. 
what  included  in  covenant  to  leave  in  repair,  130. 
engines,  pans,  furnaces,  and  boilers,  erected  for  pur- 
poses of  trade,  are  trade  fixtures,  and  are  removable, 

131. 
furnaces,  fire-engines,  &c.,  where  liable  to  removal, 

132-141. 
plate-glass  shop-front,  assignees  not  entitled  to  remove, 

141. 
licensed  victualler's  trade  and  tenant's  fixtures,  141. 
where  machinery  purchased  by  lessee,  but  to  remain 

upon  the  demised  premises,  are  liable  for  distress, 

142. 
fixtures  pass  by  assignment  though  not  mentioned, 

143. 
tenant's  right  on  judgment  being  signed  with  stay  of 

execution,  143. 
forfeiture,  143. 

where  tenant  loses  his  rights,  143. 
where  tenant  waives  his  right  to  remove  fixtures  at 

landlord's  request,  the  matter  bargained  for  is  not 

within  the  Statute  of  Frauds,  155. 
tenant  cannot  re-enter  on  landlord  to  remove  fixtures 

after  determination  of  lease,  299. 
where  tenant  holds  possession  after  determination  of 

lease,  299. 
where  tenant  renews  lease  and  acquires  new  interest, 

300. 
tenant  may  extend  his  right,  306. 
landlord's  consent  to  leave  fixtures  on  premises  after 

expiration  of  lease,  306* 
effect  of  declaration  by  tenant  of  his  intention  not  to 

abandon  fixtures,  307. 
where  tenancy  of  uncertain  duration,  307. 
where  tenancy -determined  by  act  of  tenant,  309. 
survey  and  valuation  of  fixtures  between,  and  mode  of 

making  it,  320. 
where  allowance  to  be  made  at  end  of  lease,  321. 
landlord  bound  to  take  ornamental  fixtures,  321. 
set  up  for  use  and  convenience,  321. 
for  purposes  of  trade,  321. 
of  agriculture,  321. 
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landlord  not  boand  to  take  or  pay  for  fixtures  left  on 
the  premises  with  his  consent,  321. 

where  new  fixtures  substituted  for  old,  321.   ^ 

landlord  ought  to  be  party  to  agreement  for  purchase 
of  fixtures,  323. 

landlord's  consent  to  tenant's  leaving  fixtures  on  pre- 
mises, 323. 

surveyor's  or  architect's  remuneration,  323. 

Lands  Clauses  Consolidation  Act 

compensation  for  trade  fixtures  erected  in  a  factory,  a 
portion  of  which  railway  company  required,  84. 

Larcbnt 

could  not  be  committed  in  common  law  of  title-deeds. 
See  <<  Heirlooms,"  280. 

Larch,  Fir 

whether  to  be  included  in  estimating  annual  value, 
260. 

Lay  Dilapidations 

between  parties  standing  in  the  relative  position  of 
landlora  and  tenant,  where  there  is  no  contract  nor 
obligation  but  what  the  law  implies,  and  herein  of 
the  liability  when  dilapidations  accrue  whilst  treat- 
ing for  the  purchase,  436. 

between  landlord  and  tenant  frQm  year  to  year,  437. 

landlord  not  compellable  by  action  to  repair,  437. 

unless  under  express  contract,  437. 

even  when  he  insures,  and  receives  amount  from 
office,  437. 

tenant  only  bound  to  ordinary  repairs,  437. 
*    no  implied  covenant  that  house  reasonably  fit  for 
occupation,  437. 

nor  that  tenant  mav  quit  if  landlord  neglects  to  do  re- 
pairs he  is  bound  to  do,  437. 

nor  that  tenant  may  do  them  and  deduct  amount  fron;i 
rent,  438. 

tenant  must  keep  house  in  tenant-like  repair,  438. 

tenants  from  year  to  year  are  bound  to  commit  no 
waste,  438. 

principle  upon  which  liability  rests,  438. 

not  liable  for  wear  and  tear,  438,  441. 

nor  inevitable  accident,  as  fire,  438,  441. 
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only  for  fair  and  reasonable  repairs,  438. 

not  bound  to  substantial  repairs,  438. 

wind  and  water-tight,  439. 

tenant  bound  by  covenant  though  lease  void,  440. 

lease  for  years',  with  covenant  to  repair,  void  under 
7  &  8  and  9  &  10  Vict.  'cc.  76,  106,  tenant  liable 
for  repairs  not  inconsistent  with  yearly  tenancy, 
440. 

tenant  overholding,  441. 

tempest,  flood,  442. 

agricultural  dilapidations,  442. 

farming  premises  must  be  kept  in  fair  and  tenantable 
repair,  442. 

not  liable  for  permissive  waste,  442. 

who  liable,  443. 

where  dilapidations  accrue  whilst  treating  for  pur- 
chase, 443. 

where  committed  before  execution  of  lease,  444. 

tenants  at  will,  445. 

who  are,  445. 

not  liable,  445. 

even  where  house  falls  down,  445. 

tenants  by  elegit,  statute  merchant,  and  staple,  446. 

liability  of  tenant  in  fee-simple,  447. 

not  liable  for,  447. 

liability  of  tenant  in  tail,  449. 

not  liable  for,  449. 

after  possibility,  &c.,  449. 

liability  of  tenant  for  life,  and  tenant  for  life  without 
impeachment  of  waste,  450. 

must  repair,  450. 

cannot  make  remainder-n:ian  contribute,  450. 

tenant  for  life  without  impeachment  of  waste  has 
more  extensive  powers  than  tenant  for  life,  450. 

cannot  pull  down  nouses,  451. 

where  limited,  451. 

effect  of  restriction  on  right,  to  timber,  451. 

liability  of  tenant  for  years  for,  452. 

liability  of  landlord  where  no  contract  or  exemption, 
452. 

where  there  is  a  contract  to  repair,  453. 

where  he  agrees  to  put  premises  in  repair,  453. 

to  repair  at  end  of  term,  454. 
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landlord  still  liable  although  the  iDJiuy  be  caused  by 
act  of  another,  454. 

extent  of  obligation  on  covenant  to  rebuild  and  re- 
place,  455. 

exception  by  fire  and  tempest,  455. 

if  landlord  do  not  covenant  to  rebuild,  455. 

liability  of  tenant  to  keep  in  substantial  repair,  456. 

where  premises  repaired  before  expiration  of  lease, 
456. 

pavement  and  windows,  456. 

inside  painting,  457. 

to  paint  at  end  of  five  years,  457. 

to  repair  forthwith,  457. 

in  case  of  fire,  457. 

substantial  repairs,  457. 

not  liable  to  put  down  new  floor,  458. 

nor  to  pull  down  and  rebuild,  458. 

regard  being  had  to  state  of  premises  when  term  com- 
menced, 458. 

old  premises,  459. 

where  there  was  an  agreement  for  a  lease  with  cove- 
nant to  repair,  but  no  lease  made,  459. 

tenant  for  years  without  impeachment  of  waste,  460. 

tenants  in  common,  joint-tenants,  and  coparceners, 
answerable  for  voluntary  waste,  461. 

action  of  waste,  461. 

coparceners,  462. 

mortgagor  and  mortgagee,  463. 

right  to  timber,  464. 

to  what  buildings  and  parts  pf  buildings  a  covenant  to 
repair  has  reference,  465. 

it  extends  to  every  portion  of  premises,  465. 

after^erected  buildings,  465. 

verandah,  466. 

millstones,  467. 

if  not  fixed  in  soil,  467. 

where  lease  renewed,  467. 

stable  racks,  467. 

building  leases,  467. 

liability  of  assignee  of  tenant,  468. 

agricultural,  468. 

farming  buildings,  469. 

housebote,  469. 
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Lat  Dilapidations — continued. 
good  repair,  469. 
glass  windows,  469. 
accidents,  469. 

of  elements  in  case  of  fire,  470. 
temoest,  471. 
flooos,  471. 

effect  of  covenant,  472. 
wear  and  tear,  473. 
painting,  473. 

now  covenant  construed,  473. 
age  of  premises,  474. 
what* amounts  to  a  breach,  475. 
making  door  into  adjoining  house,  475. 
enlaiging  windows,  475. 
new  house  must  be  like  old  one,  475. 
converting  two  chambers  into  one,  476. 
boundary  walls,  476. 

obligation  to  repair  party  fences  by  owners  and  occu- 
piers, 477. 
party  walls,  477. 
fence  walls,  478. 
repairing  cellars,  479. 
Metropolis  Local  Management  Act,  479. 
owners  liability  to  repair  cellars  under  roadway,  479. 
within  what  time  repairs  must  be  done,  481. 
liability  commenced  with  lease,  481. 
covenant  must.be  construed  with  reference  to  state  of 

premises  when  covenant  begins  to  operate,  481. 
same  covenant  in  lease  and  under-lease  has  not  the 

same  effect,  481. 
tenant  not  bound  to  repair  dilapidations  committed 

before  execution  of  lease,  481. 
to  repair  forthwith,  481. 
question  for  jury,  482. 
demise  for  seven  years,  and  then  from  year  to  year, 

482. 
when  notice  required,  482. 
covenants  to  repair  generally  and  within  a  given  time, 

even  where  separate  and  independent,  482. 
waiver  of  forfeiture,  483. 
where  there  is  some  preliminary  act  to  be  done, 

483. 
covenant  to  repair  during  term,  483. 
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Lay  Dilapidations — continued, 
after  expiration  of  lease,  484. 
landlord's  right  to  enter  and  repair,  485,  486. 
damages,  485-487. 
remedies  in  respect  of,  488. 
by  whom  action  to  be  brought,  488. 
covenant  to  repair  runs  with  the  land,  488. 
heir  may  sue  for  breach  of,  488. 
assignee  of  reversion,  488. 
can  sue  for  breach  only  after  he  purchased,  489. 
assignee  of  part  of  reversion,  489. 
executors  of  party  originally  having  right  to  sue  on 

these  covenants,  489. 
may  sue  where  covenant  broken  in  lifetime  of  testator, 

489. 
where  demise  not  under  seal,  and  right  to  sue  on  agree- 
ment to  repair  does  not  pass  to  assignee  of  lessor, 

lessor  may  sue,  490. 
limitation  of  action,  490. 
against  whom,  490. 
heir,  490. 
assignee  of  lessee  and  his  executor  liable  on  covenant 

though  not  mentioned  in  deed,  490. 
assignee  liable  for  breach  committed  during  his  own 

possession,  although  premises  assigned  before  action, 

491. 
covenant  extends  to  every  part  of  premises,  491. 
assignee  not  liable  on  covenant  by  lessee  to  do  a 

specific  thing  within  given  time,  491. 
executor  liable  for  breach  after  he  became  interested, 

491. 
under-lessee  cannot  be  sued  on  original  lease,  491. 
limitation,  491. 

lessee  for  years  not  liable  for  permissive  waste,  492. 
where  covenant  secured  by  collateral  instrument,  492.' 
neglect  or  refusal  may  amount  to  forfeiture,  492. 
remedy  by  ejectment,  492. 
by  injunctionj  492. 
right  of  entry,  492. 
treated  as  a  tort,  492. 
reversionary  interest  must  be  injured,  492. 
commissive  waste,  493. 
tenant  holding  over  by  sufferance,  494. 
permissive  waste,  494. 
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Lat  Dilapidations — contintied. 

tenant  from  year  to  year  not  tenant  for  years,  494. 

'when  action  may  be  brought,  494. 

before  repairs  done,  494. 

implied  contract,  495. 

tenant  overholding,  495. 

damages,  495. 

action  of  ejectment.    See  "  Ejectment,"  496. 

action  on  covenant.    See  "  Covenant,"  600. 

See  "  Injunctions,"  507. 

Lat  Impropriator 

bound  to  repair  chancel  of  church,  335. 

Leads 

set  up  in  a  wychhouse  pass  to  heir,  35. 

Lease.    See  "  Covenant,"  481. 
effect  of  acceptance  of,  123. 
special  provision  as  to  fixture^  204. 
tenant's  right  on  removal,  128. 
where,  and  fixtures  seized  under  execution,  the  latter' 

may  be  sold  separately,  274. 
determination  of,  299. 
tenant  cannot  re-enter  on  landlord  to  remove  fixtures 

after,  299. 
when  tenant  overholds  possession  after  expiration  of, 

299. 
when  renewed,  300. 

when  allowance  for  fixtures  to  be  made  at  end  of,  321. 
exemption  of  incumbent  from  liability  to  insure  and 

repair  when  buildings  let  on,  363. 
counterpart  to  be  produced,  364. 
bishop  cannot  make,  without  impeachment  of  waste, 

373. 
ecclesiastical,  386. 
when  exemption  from  repairs  claimed  on  the  ground 

that  lands  let  on,  must  be  produced,  394. 
'  liability  in  covenant  to  repair  commences  with,  481. 

See  "  Covenant." 
for  seven  years  and  then  from  year  to  year,  covenant  to 

repair  continues  after  seven  years,  482. 
entry  of  landlord  to  repair,  485. 

Legal  and  Equitable  Ebmedies,  311. 
of  injunction,  312. 
proceedings  under  Judicature  Act,  314. 
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See  "  Covenant,"  481. 
sub-lessee  cannot  be  sued  on  oiiginal  lease,  491. 
for  yean  not  liable  for  permissive  waste,  492. 

Lkssob  and  Lessee.     See  '<  Landlord  and  Tenant," 

124. 
liability  to  repairs  between,  452.    See  "Landlord 

AND  Tenant." 
not  bound  to  do  repairs  where  dilapidations  committed 

before  execution  of  lease  by  lessor,  481. 

Letters 

to  be  sent  through  post,  422. 

Licensed  Yictualler's  Trade  and  Tenant's  Fizturss, 
141. 

Lien 

on  fixtures  as  security  for  money  lent,  199. 
landlord's,  on  fixtures  seized  under  execution,  267. 

Limekiln 

whether  liable  to  be  removed  by  tenant,  83. 

Lions  (Carved) 

adorning  the  front  of  a  house,  resting  by  their  own 
weight,  are  fixtures,  23. 

LiQHTNiNO.    See  "  Accidents." 
where  house  struck  by,  471. 

Limitation 

of  time  within  which  executors  may  sue  on  breach  of 

covenant  to  repair,  490,  491. 
of  action  against  surveyor.    See  "  Surveyor,"  406. 

Loans 

incumbent  may  raise,  from  Gbvemors,  409. 
new  incumbent,  410. 

Locks 

go  to  heir,  34,  153. 

Lookino-qlasses 

when  put  up  instead  of  wainscot,  go  to  heir,  35. 

Loom  Machine 

loom  which  stood  by  its  own  weight  on  the  floor  of  the 
mill,  8. 
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Looms 

fitted  into  sockets  in  the  floor  are  not  fixtures,  17. 

pass  with  the  mill  to  the  mortgagee  under  a  mort- 
gage of  a  mill  and  fixtures  in  it,  171. 

used  in  a  mill,  nor  those  not  fixed,  hut  standing  on 
loom-feet  let  into  holes  in  the  pavement,  are  not 
included  in  a  mortgage  of  a  mill  with  rights,  mem- 
bers, and  appurtenances  thereto  belonging,  togetiier 
with  steam-engines,  boilers,  &c.,  152. 

Machinery 

all  belonging  to,  will  pass,  47. 

something  which  belongs  to  the  machine  as  part  oL 
47. 

but  parts  which  have  never  been  fitted,  and  require 
something  more  to  be  done  to  fit  them,  do  not  pass 
with,  48. 

for  accommodation  and  employment  for  which  build- 
ing erected,  and  attached  thereto  by  braces  and 
nails,  is  a  fixture,  150. 

Machinert  Mills 

whether  within  reputed-ownership  clause,  197. 

Mangers 

go  to  heir,  34 

Manure,  186. 

.Marble  Slabs,  110. 

Mill 

machinery  in,  cannot  be  removed  by  tenant,  82. 
what  passes  under  sale  of,  cum  periinentiis,  148. 
by  mortgage  of,  nullstone,  &c.,  passes,  173. 

Millstone,  153. 

though  not  attached  to  freehold  is  a  fixture,  23. 

goes  to  heir,  35. 

goes  to  heir  although  removed  to  pick,  37. 

exempt  from  distress,  266. 

included  in  covenant  to  repair,  467. 

Mines 

digging  of  coal,  not  waste,  385. 

parson  cannot  open  new,  385. 

with  consent  of  patron  and  ordinary  may,  385. 

granting  of  lease  of,  386. 


622  INDBX. 

MiSFBABANOB 

breach  of  covenant  u  a,  493. 

MoDB  OF  Annexation 
that  is,  how  much,  19. 
the  degree  of  fastening,  20. 

MODUBBS 

representative  of  incumbent  is  entitled  to,  295. 

Monuments 

cannot  be  erected  without  consent  of  ordinary,  340. 

rector's  consent  not  necessary,  340. 

churchwardens  have  not  conditional  power  to  erect, 

340. 
defacement  of,  340. 

MoRTGAaE 

fixtures  pass  under  deed  of,,  as  well  as  when  conveyed 

absolutely,  148. 
form  of,  as  security  for  loans,  412. 
counterpart  to  be  executed,  416. 
directions  for  payment  of  principal  of,  416. 
sequestrations  to  have  priority,  416. 
clause  for  apportioning  annual  payment  in  case  of 

death  or  other  avoidance,  416. 
not  liable  to  stamp-duty,  418. 
Qovernors  may  change  date  of  annual  payments,  420. 

Mortgagor  and  Mortgagee.    See  "  Assignee/'  "  Bills 

OP  Sale  Act,"  212. 
looms  fitted  into  iron  sockets  in  the  floor  are  not 

fixtures  as  between,  17. 
cases  between,  are  identical  with  heir  and  executor^  31 . 
title  of  original  owners  of  chattels,  162. 
fixtures  pass  by,  if  not  excepted,  163. 
even  though  affixed  for  the  purpose  of  trade,  163. 
rules  between,  are  the  same  as  between  the  grantor 

and  the  grantee,  163. 
mortgagee  bound  to  repair,  463. 
but  not  when  decay  caused  by  time,  463. 
alterations,  463. 
riffht  to  timber,  464. 

when  land  is  of  insufficient  security,  464. 
mortgagor  cannot  cut  down  timber,  464. 
right  of  mortgagee  where  fixtures  annexed  to  freehold 

by  mortgagor,  163-16a 
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cases  for  establishing  a  tenant's  right  to  remove  trade 

fixtures  will  not  apply  as  between,  168. 
A  and  B  carried  on  business  at  a  manufactory  belong- 
ing to  A,  who  mortgaged  the  estate,  and  afterwards 

the  partners  placed  thereon  trade  fixtures  removable 

between  landlord  and  tenant ;  they  passed  to  the 

mortgagee,  and  not  to  the  assignee  in  bankruptcy  of 

the  partners,  169. 
looms  in  a  worsted-mill  pass  with  the  land  a&  between, 

171. 
mortgage  of  realty  or  chattels  real  comprise  fixtures  of 

every  description  attached  or  annexed  thereto,  even 

after  mortgage,  172. 
windmill  passes  with  the  land,  173. 
by  a  mortgage  of  a  mill,  stones,  &c.,  pass,  173. 
coppers  pass  under  mortgage  of  freehold,  173. 
a  stone  statue  and  stone  dial,  resting  by  their  own 

weight,  erected  after  mortgage,  pass  to  mortgagee, 

173. 
ornamental  erections  upon  grounds   after  mortgage 

pass  to  mortgagee,  173. 
rolling  stock  of  railway  company  is  not  included  in 

the  mortgage  of  the  road,  173. 
meaning  of  words  "  other  machinery  and  apparatus," 

174. 
erections  after  mortgage,  174. 
machinery  will  not  pass  to  mortagee  if  deed  show  that 

the  parties  did  not  so  intend,  176. 
spinning-frames  and  carding-machines  fastened  to  the 

floor  by  cleats  and  wooden  pins  are  personalty, 

176. 
but  fixtures  will  pass  to  assignee  of  bankrupt  although 

subject  of  express  covenant  in  mortgage  deed,  176. 
the  decisions  which  establish  that  where  a  tenant  for 

years  put  up  trade  fixtures  he  may  remove  them 

during  his  tenancy  do  not  apply  to  cases  between, 

as  the  relation  of  landlord  ana  tenant  does  not  exist, 

182. 
it  is  not  competent  for  a  tenant  to  defeat  his  grant  by 

a  subsequent  voluntary  act  of  surrender,  183. 
freeholder  of  mill  and  land    erected  factories  and 

machinery,  and  then  mortgaged  in  fee  the  mill  and 

land,  with   fixtures,  and   became  bankrupt;  the 
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Ordxr  and  Disposition.     See  "Bankbupt  and  As- 

SiaNSlE.'' 

Organ 

panshionen  liable  for  repair  of,  339. 

Ornaments 

of  bishop's  chapel,  293. 

of  churcQ,  charge  for  repairs  of,  on  parishioners,  339. 

when  part  of  the  arcbitectural  design  of  the  hall  and 

staircase,  are  fixtures,  24. 
exceptions  to  general  rule  in  favour  of  chattels  set  up 

for,  25. 
relaxation  of  old  rule  confined  to,  32. 

Ornamental  Fixtures.    See  "Vendor  and  Vendee," 

154. 
whether,  pass  under  a  devise  of  the  house,  189. 
disputes  between  ecclesiastical  persons  can  only  arise 

with  regard  to,  293. 
landlord  bound  to  take,  under  an  agreement  to  allow 

for  fixtures  at  end  of  lease,  321. 

Ornament.    See  "  Landlord  and  Tenant,"  107. 

fixtures  set  up  for,  by  tenant  for  life,  &c.,  69,  70. 

15  &  16  Vict.  c.  25,  does  not  apply  to  fixtures  erected 
for,  104. 

right  to  remove  fixtures  for,  between  landlord  and 
tenant,  107. 

fixtures  erected  for,  are  not  erected  to  complete  the 
house,  108. 

mourning,  in  a  church.    See  "  Heirlooms,^  279. 

of  a  chapel  of  a  preceding  bishop.  See  ^*  Heir- 
looms,*' 279. 

Other  Machinert  and  Apparatus 
meaning  of,  174. 

Outgoing  Tenant 

valuation  of  fixtures  between,  and  incoming,  321. 

Ovens.    See  "  Fixtures,"  54. 

OVERHOLDING  (TeNANT) 

presumed  to  hold  under  covenant  of  lease,  442. 
liability  of,  495. 

Owner.    See  "  Freeholder,"  '*  Owner  in  Fee." 

when,  of  chattel  affixes  it  to  his  own  freehold,  of  which 

he  is  in  possession,  5. 
when,  of  land  and  chattel  are  different  persons,  5. 


INDEX.  625 

Nurserymen,  Shrubs.    See  "  Emblements,"  284. 
removal  of  trees  by,  100,  104. 
are  not  distrainable,  269. 

Object  and  Purpose.    See  "  Intention." 
of  anuexation,  19. 
the  question  is  whether  chattel  is  annexed  perpetui 

usHs  causd  for  the  improvement  of  the  freehold,  19. 
or  whether  annexation  is  merely  for  the  sake  of  the 

better  enjoyment  of  the  chattel,  19. 
the  consideratiop  of  and  inquiry  into,  is  to  deprive  it 

of  the  character  of  a  fixture,  and  take  it  out  of  the 

general  rule,  22. 
the  purport  of  inqfuiry  into,  is  to  ascertain  the  extent 

to  which  the  chattel  predominates  over  the  fixture, 

or  vice  versd,  23. 
exc6ptions  have  reference  to,  24. 
the  question  is  whether  chattel  SLnnexed  perpetui  tisHs 

causd,  25. 
for  improvement  of  freehold,  25. 
or  better  enjoyment  of  the  chattel,  25. 
the  question  is  whether  the  chattel  is  so  afiOLxed  that 

it  can  be  presumed  it  was  not  intended  to  be  separ 

rated  by  him  who  fixed  it,  26. 
the  question  of,  must  be  determined  by  the  character 

and  general  use  of  the  freehold,  but  also  of  the 

chattel,  26. 

Objections.    See  "  Surveyor,"  398. 
to  surveyor*  s  report,  398. 

Oblations.    See  "  Ecclesiastical  Persons,"  294. 

Old  Premises,  459. 

the  same  nicety  of  repair  is  not  exacted  for  an  old  as 
for  a  new  building,  459. 

age  of,  ought  to  be  considered  in  construing  a  cove- 
nant to  repair,  474 

Opening  External  Doors.     See  "Covenant  to  Ke- 
PAIR,"  475. 

Order  op  Bishop.    See  "  Surveyor." 
on  report  of  surveyor,  400. 
under  hand  of  bishop,  400. 
delivery  of,  400. 
form  of,  422. 

2r 
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Partition  "Wall — continued, 

but  not  for  rent  or  expenses  of  other  premises  while 
wall  repairing,  601. 

Partridgbs.    See  "  Heirlooms,"  277. 

Party  "Walls,  477. 

Pavement 

when  out  of  repair,  breach  of  covenant,  456. 

Payment 

of  money  in  court  in  action  against  surveyor.  See 
"  Surveyor,"  407. 

Penalty 

for  non-compliance  with  covenant,  492. 

Permanent  Attachment.    See  "  Fixtures,"  6. 

Permanent  Use 

and  advantage  of  land,  things  erected  for,  and  in- 
tended to  remain  permanently  upon  and  attached  to 
the  soil,  cannot  be  removed  by  executor,  33. 

Permissive  Waste.    See  "  Waste." 

rule  with  regard  to  repairs  extends  only  to  such  build- 
ings as  are  parcel  oi  edifice,  357. 
who  liable  for,  443. 
lessee  for  years  not  liable  for,  492. 
action  for,  against  tenant  for  years,  494. 

Perpetual  Curacibs 

who  bound  to  repair  residence  in  cases  of,  351. 

benefices  appropriated  to  churches  and  chapels  built 
imder  Church  Building  Act  are  made,  and  incum- 
bents bound  to  repair,  351. 

Perpetui  Usds  CausI,  17,  19,  26. 

Personal  Chattels 

right  of  assignees  to  such  chattels  as  are  in  order  and 
disposition  only  extends  to,  194. 

Personal  Eefresentative.   See  <<  Emblements,^  *'  Exe- 
cutor." 
of  tenant  entitled  to  emblements,  285. 

Pews  in  a  Church,  293. 

churchwardens  cannot  remoye^  340. 
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Pictures 

if  put  up  as  wainscot,  go  to  heir,  35. 
enclosed  in  mouldings,  111. 

Pillars 

of  brick  .and  mortar,  113. 

Pheasants.    See  "  Heirlooms,"  277. 

Pier-glasses.    See  "  Landlord  and  Tenant/'  109. 

Plate-glass  Shop-front 
removal  of,  14i. 

Police  Magistrate 

in  what  cases  may  award  compensation  for  wilful 
damage,  570. 

Post 

reports  of  surveyor,  notices,  &c.,  to  be  sent  by,  397. 

Postponement 

of  execution  of  works,  427. 

Posts 

go  to  heir,  34. 

Potatoes 

sale  of  growing,  not  within  4th  sect  of  Statute  of 
Frauds,  157. 

Prebends 

liable  to  repair  house,  350. 
ceased  to  be  appointed,  250. 

Premiums 

filing  receipts  for,  on  fire  policies.    See  '' Ecclesi- 
astical Dilapidations,''  360. 

Press-plates,  8. 

Press-papers,  8 

Priority  , 

sequestration  to  have,  416. 

Private  Churches 
repairs  of,  339. 

Public-house  Fixtures 

exempt  from  distress,  267. 

Public  Nature 

matters  of,  251,  252. 
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Pull  Down  axd  Kbbuild 
tenant  not  bound  to,  458. 

POHP-HOUSB,  85. 
PURPOSB 

of  annexation  most  be  considered  whether  chattel  is  a 
fiztorey  16. 

Pumps,  112. 

Pur  UN  Propit  del  Inheritance,  67. 

• 

QuiOQUiD  Plantatur  Solo,  4. 
what  is  meant  by  it,  20. 
putting  the  chattel  into  the  soil  by  another  cannot 

alter  the  ownership,  20. 
there  must  be  such  a  fixing  to  the  soil  as  to  lead  to 

inference  that  it  was  intended  to  be  incorporated 

with  the  soil,  20. 
if  attached  to  improve  the  soil,  although  there  is  a 

right  to  remove  it,  it  becomes  part  of  the  premises, 

20. 
exception  to  the  rule,  22. 
executor  of  tenant  for  life  not  entitled,  as  against  heir 

of  inheritance,  to  remove  things  annexed  to  free- 
hold, 33. 
applies  to  freeholds  as  well  as  leaseholds,  224. 

Question  of  Fact.    See  "  Question  for  Jury,"  infra. 

Question  for  Jury 

whether  chattel  has  been  so  affixed  to  freehold  as  to 

become  parcel  of  it  is,  17. 
depends  on  facts  of  each  case,  17. 
with  reference  to^mode  of  annexation  to  the  soil  or 

house,  17. 
extent  to  which  it  is  united  to  them,  17. 
easily  removed,  17,  117. 
without  injury  to  house  or  building,  17. 
the  object  or  purpose  of  annexation,  17. 
whether  for  a  substantial  or  permanent  improvement, 

17. 
or  for  a  mere  teniporary  purpose,  for  instance,  the 

more  complete  enjoyment  and  use  of  it  as  a  chattel, 

17. 

Qui  Sentit  Commodum  Sentire  Debet  et  Onttb,  329. 
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Rabbits 

iu  a  warren.    See  "  Heirlooms/'  277. 

Bails 

go  to  heir,  34 

Railways 

rolling  stock  of,  not  included  in  mortgage  of  road,  173. 
mode  of  ascertaining  annual  value,  260. 
in  collieries  laid  down  in  the  usual  manner  are  fixtures, 
and  not  distrainable,  265. 

Ranges.    See  "  Fixtures,"  54. 

Rating 

to  relief  of  poor,  annual  value  ascertained  with  refer- 
ence to  fixtures,  253. 

weighing-machine,  253. 

carding-machine,  253. 

mode  of  assessment,  254. 

engine  set  up  by  lessee  for  purpose  of  working  coal- 
mine, 253. 

gas  company,  254. 

railways,  260. 

underwood,  260. 

timber,  260. 

larch  and  fir,  260. 

water  and  gas  pipes,  260. 

Rebuilding  and  Repairing 
rectory-house,  342. 

Rebuild  and  Replace 

extent  of  obligation  on  covenant  to,  465. 

Rectors  and  Vicars 

repair  of  chancel  by,  335. 

consent  of,  to  erect  monument  not  necessary,  340. 

Rectory-house.     See  "  Ecclesiastical  Dilapidations," 
342. 

Reference 

of  objections  to  surveyor's  report  to  counsel,  399. 

Registration.    See  "  Bills  of  Sale,"  211. 

where  owners  in  fee  of  a  mill  and  land  erect  fixtures, 
&c.,  for  the  purpose  of  their  trade,  and  then  mort- 
gage the  mill  and  land,  with  all  fixtures,  and  then 
become  bankrupt,  deed  does  not  require,  183. 
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Rbobbtbation — eontinued. 

otherwise  when  trade  fixtures  only  are  the  subject  of 

mortgage,  183. 
of  mortgage,  415. 
by  bishop  of  special  certificate  of  surveyor,  431. 

Rkmaindbr-masi 

cases  between,  and  executors  of  tenant  for  life.  See 
**  Tenaot  for  Lifk,"  31. 

RBicsDisa 

legal  and  equitable,  in  respect  of,  and  time  within 
which  action  to  be  brought,  311. 

on  death  of  incumbent,  353. 

for  preTenting  ecclesiastical  dilapidations,  424; 

action  on  custom  of  England  abolished,  425. 

against  incumbent  for  not  executing,  is  by  sequestra- 
tion, 425. 

in  respect  of  dilapidations.  See  "Lat  DUiAPIDA- 
TiONS,"  48a 

Removal 

time  of.    See  *'  Ecclkbiastical  Persons,"  236, 293. 
of  surveyor  during  repairs,  406. 

Rbkewal  of  Lease 

tenant's  right  of,  128. 

Rkst,    See  "  Accidents." 

no  implied  stipulation  that  tenant  shall  do  repairs 
which  landlord  is  bound  to  do,  and  deduct  them 
from,  438. 
liability  to,  remains  although  there  is  an  exemption 
from  repairs  in  base  of  fire  and  tempest,  472. 

Repairs.  See  "Lay  Dilapidations,''  "Landlord  and 
Tenant,"  **  Ecclesiastical  Dilapidationb,"  "  Cove- 
nant," 124. 

Report 

of  inspection.    See  "  Surveyor,"  397. 
to  be.  sent  through  post,  422. 

Reputed  Ownership.    See  "  Bankrupt  and  Assignee." 

Residence 

houses  of  archbishop,  bishop,  &c.,  395. 

Resignation  Act  (Bishops'),  362. 
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Resignatton  of  Incumbent 
emblements  in  case  of,  284. 

Resignation  op  Living 

the  duty  of  repair  attached  on,  371. 

Restore  and  Rebuild 

when  incumbent  bound  to,  ^56. 

Reversion.    See  "  Assignee  op,"  488. 
breach  of  covenant  is  injury  to,  492. 

Reversioner.    See  "Tenant  por  Life,"  "  Tenant,  in 
Tail,"  57,  59. 
cases  between,  and  executors  of  tenant  for  life. .  See 
"  Tenant  for  Life,"  31.  • 

Rollers 

of  a  mill,  though  not  attached  to  freehold,  are  fixtures, 
23. 

Rolling-hills 

where  machinery  consists  of,  and  with  the  machines 

were   connected  rolls  in  duplicate  fitted  to  the 

mills,  they  pass  with  the  mills,  47. 
rolls  of  different  sizes  pass  if  they  render  machine 

more  perfect,  48. 
but  rolls  never  fitted,  and  requiring  something  more 

to  be  done  to  fit  them,  do  not  pass,  48. 

Roof 

if  blown  off,  tenant  bound  to  repair,  442. 

Rolling  Stock  of  a  Railway 

is  not  included  in  the  mortgage  of  road,  173. 

Royal  Institute  of  British  Architects'  Resolution, 
40a 

Rural  Dean 

may  request  bishop  to  order  inspection  of  buildings, 

354. 
may  request  inspection  of  benefice  which  is  full,  395. 

Sails  of  Windmill 
go  to  heir,  38. 

Sale  and  Transfer  of  Fixtures.    See  "  Fixtures,"  122. 

Sai/t  Kettles 

embedded  in  brick   arches,  but  removable  without 
injury  to  them,  are  personalty,  173. 
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Saltpans.    See  "  Fixtures,"  "  Trade." 

erected  for  the  better  enjoyment  of  the  inheritance, 
and  which  are  accessaries  necessary  to  the  enjoy- 
ment and  use  of  the  principal,  go  to  heir,  42. 

removal  of  salt-works  erected  in  connection  with,  125. 

Scaffolding 

put  up  in  a  church  on  a  public  occasion.  See  '^  Heir- 
looms," 279. 

scantlino 

unattached,  is  not  a  fixture,  152. 

Sculpture 

though  not  attached,  is  a  fixture,  23. 
resting  by  its  own  weight,  and  being  part  of  the  archi- 
tectural design  of  a  house,  is  irremovable,  70. 

Sculptured  Marble  Vases 

placed  as  ornaments  on  a  cedar  staircase,  resting  by 
their  own  weight,  are  fixtures,  23. 

Seats 

in  a  church,  repair  of,  339. 
consent  of  ordinary  to  remove,  340. 

Securities 

to  Governors  for  sums  borrowed.   See  "  Governors," 

"  Incumbent,"  410. 
form  of,  410. 

Separation 

temporary,  where  parts  of  a  thing  are  constructed  to 
form  parts  of  a  whole,  7. 

Sequestrators 

to  pay  dilapidation  money  to  Governors,  401. 

Sequestration 

inspection  where  benefice  is  under,  354. 

when  buildings  not  insured  destroyed  by  fire,  cost  of 

restoring  recoverable  by,  360. 
inspection  of  benefice  under,  396. 
surveyor  and  servants  may  enter  and  inspect  build- 
I  ings,  396. 

execution  of  works  under,  407. 
to  have  priority,  416. 
remedy  against  incumbent  for  not  executing  works  is 

byj  425. 
application  .of  money  paid  by  sequestrator,  425. 
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Skqukstbation — continued, 

execution  of  works  on  neglect  or  refusal  of  incumbent, 
426. 

remedy  on  death  of  incumbent,  426. 

payment  of  money  to  Governors  of  Queen  Anne's 
Bounty  by  new  incumbent  may  be  enforced  by,  433. 

will  now  issue  to  raise  sum  stated  in  bishop's  order, 
433. 

report  of  surveyor  where  benefice  under.  See  **  Sur- 
veyor," 399. 

bishop  bound  to  appoint  curate  under  Sequestration 
Act,  401. 

Severance 

until,  fixtures  are  part  of  freehold,  and  are  not  in  re- 
puted ownership,  193. 
does  not  divest  owner  of  property  in  fixtures,  they 
merely  become  personal  property,  193. 

Sheriff.    See  "Fixtures,"  "Landlord  and  Tenant," 

"  Fieri  Facias,"  "  Execution." 
whether,  may  seize  fixture  under  ^.  /a.,  77. 
cannot  seize  in  execution  fixture  erected  by  freeholder 

under  fi,  fa.  against  him,  64. 
case  of,  and  tenant  under  fi.  fa,^  and  mortgagor  and 

mortgagee,  are  analogous,  274. 
may  seize  tenant's  fixtures  under  execution,  270. 
but  not  when  owner  of  freehold  is  owner  of  fixture, 

271. 
cannot  seize  furnaces,  272. 
hearths,  272. 
dyer's  vats,  272. 
when  property  of  landlord  and  part  of  thing  demised, 

272. 
but  lease  may  be  sold,  and  assignee  will  be  entitled 

to  enjoy  the  fixtures  during  the  term,  272. 
chandeliers,  seats,  gaspipes,  272. 
where  severed  without  landlord's  consent,  273. 
where  debtor  is  owner  in  fee,  274. 
where  windmill  sold  by  debtor  who  continues  in  pos- 
session, 274. 
where  lease  and  fixtures  seized,  latter  may  be  sold 

separately,  274. 
fixtures  in  paper-mill  not  liable  to  seizure  under  an 

extent,  275. 
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Sheltes.    See  "  Feltubbb,"  54. 

to  adapt  building  to  the  purposes  of  a  particular  busi- 
ness, pass  as  part  of  the  freehold,  151. 

Shop-front  Plate-glass 
removal  of,  141. 

Shbubs,  113. 

removal  of,  by  gardeners  and  nurserymen,  100, 104. 

Shrouds.    See  ^  Heirlooms,"  279. 

Set  Pots,    See  "  Fixtures,"  54. 

Silk 

covering  walls  of  a  house  is  a  fixture,  24. 

SPEaFIGATION 

of  surveyor  as  to  works  to  be  executed,  408. 

Sfinnino-frames 

fastened  to  floor  of  mill  by  cleats  and  wooden  pins  are 
personalty  as  between  mortgagor  and  mortgagee, 
176. 

Stable  Backs 

are  included  in  covenant  to  repair  stables,  467. 

Stamps 

on  surveys  and  valuations,  325. 

on  agreements  relative  to  fixtures,  160. 

Stamp-duty 

writings  not  liable  to,  418. 

Statuary,  111. 

Statues,  153. 

Statute  Merchant  and  Staple 
not  bound  to  repair,  446. 

Statute  Staple 

not  bound  to  do  repairs,  446. 

Steadiness 

''  where  machinery  is  attached  in  order  to  secure  its, 
it  still  remains  a  chattel,  14,  16. 

Steam-engine 

to  be  used  by  lessee  of  colliery  during  term,  but 
to  be  held  as  property  of  landlord,  is  not  within 
reputed-ownership  clause,  197,  202. 
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Stills  Fixed  to  Freehold,  195. 

Stone 

on  the  glebe  used  for  repairs  should  be  allowed  in 

reduction  of  claim  for  dilapidations,  384. 
incumbent  cannot  quarry,  except  for  repairs,  387. 

Stone  Dial 

resting  on  stone  foundation  passes  to  mortgagee, 
173. 

Stone  Statue 

resting  on  its  own  weight,  passes  to  mortgagee,  173. 

Stoves.    See  "  Fixtures,"  64,  111. 

Stoves  and  Cupboards 

assessable  as  affixed  to  freehold,  with  a  view  to  estab- 
lish parochial  settlement,  262. 

Straightening  Plates 

are  just  as  much  fixtures  and  part  of  the  floor  of  a 
factory  as  pavement,  49. 

Sub-lessee.    See  "  Covenant  to  Repair." 
extent  of  liability  to  repair,  473. 

Substantial  Repair 

liability  of  tenant  to,  456,  457. 
yearly  tenant  not  bound  to  do,  438. 

m 

Substituted  Buildings 
insurance  of,  363. 

Succeeding  Incumbent 

money  paid  to  bishop  by,  to  be  a  debt  due  by  prior 
incumbent,  353. 

Sufferance 

tenant  by,  liable  to  wilful  waste,  494. 

Sundial,  153. 

Surplus 

of  moneys  standing  to  credit  of  dilapidation  account 
after  sati^ying  requirements  of  Act,  how  applied, 
•       403. 

Survey  and  Valuation 

of  fixtures  between  landlord  and  tenant.  See  **  Land- 
lord AND  Tenant/'  320-324. 
stamps  on,  325. 
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SxTmTXfOB.  See  **  Inspection,"  "  Survey  and  Valuation." 

rsmuneratiozi  of,  for  valuation  of  fixtures,  323. 

metning  of,  391. 

appointment  of,  39SL 

mhnff  up  vacanoiea,  393. 

may  De  general  or  limited,  393. 

subject  to  approval,  393. 

execution  of  works,  420. 

upon  execution  of  works,  money  to  be  paid  by  Gover- 
nors on  certificate,  420. 

if  benefice  under  sequestration,  420. 

or  on  refusal  of  incumbent,  420. 

evidence  of,  420. 

completion  of  works,  421. 

final  certificate  of,  421. 

no  sum  reooveraUe  for  dilapidations  except  on  certifi- 
cate, 424. 

avoidance  of  benefice  not  to  affect  report,  order,  or 
proceedings  thereunder,  428. 

where  benefice  becomes  vacant  during  repairs,  liability 
of  cutting  incumbent  or  his  representative,  428. 

archbishop,  bishop,  &c.,  may  employ,  approved  by 
Ecclesiastical  Commissioners,  to  inspect  houses  of 
residence,  39d. 

may  enter  with  servants,  396. 

re^xHrt  of,  as  to  vacant  benefices,  397. 

to  be  sent  to  bishop,  new  incumbent,  and  late  incum- 
bent, ^c,  397. 

by  post,  397. 

contents  of  report,  397. 

report  of,  when  such  bishop,  &a,  requires  inspection 
of  houses  of  residence,  398. 

works  to  be  prescribed,  398. 

objections  to  reports,  2^9. 

time  for  objecting,  398. 

report  o^  where  benefice  fuller  under  sequestration, 
399. 

form  of  report  and  service,  399. 

contents  of,  399. 

objections  and  reference,  399. 

if  no  objections,  report  final,  400. 

transmission  of,  400. 

order  of  bishop  on  report  of,  400. 

under  bishop's  hand,  400. 
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Surveyor — continued, 

bishop  judge  of  law  and  fact,  400.; 

delivery  of  bishop's  order,  400. 

incumbent  to  execute  works,  401. 

sequestrators  to  pay  dilapidation  money  to  Governors, 
401. 

repairs  to  be  executed  within  eighteen  months  by  new 
incumbent,  401. 

execution  of  works,  402. 

money  to  be  paid  by  Governors  on  receipt  of  certifi- 
cate, 402. 

resolution  of  Eoyal  Institute  of  British  Architects, 
405. 

unfitness  for  office  or  breach  of  duty,  403. 

complaint  against  and  removal  for  neglect  or  unfit- 
ness, 405. 

notice  of  action,  406. 

limitation  of  action,  406. 

provision  for  death  or  removal  of,  during  repairs, 
406. 

tender  of  amends  and  payment  of  money  into  Court, 
406.  • 

has  no  claim  for  compensation,  407. 

not  to  be  interested  in  contract,  407. 

execution  of  works  of  benefice  under  sequestration, 
407. 

or  on  refusal  of  incumbent,  407. 

under  direction  of,  408. 

may  employ  builders  or  contractors,  408. 

to  prepare  specification  and  contract,  408. 

builder  to  be  paid  as  works  progress,  408. 

on  certificate  of,  408. 

countersigned  by  bishop,  408. 

Governors  to  pay,  408. 

governor,  bishop,  nor  patron  to  incur  liability  beyond 
moneys  standing  to  credit  of  account,  408. 

payment  of,  by  fixed  rate  of  charges,  408. 

payment  of,  for  inspection  and  certificate,  409. 

execution  of  works  other  than  those  specified  in  re- 
port, 431. 

special  certificate  of,  431. 

if  such  additional  substituted  do  not  render  the  whole 
of  such  repairs  impracticable  or  unnecessary,  so 
much  of  the  money  standing  to  the  credit  of  dila- 
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SuRVBTOR — continued.      .  ' 

pidation  account  as,  shall  certify  to  be  unnecessary, 
shall  be  retained  by  Governors,  432. 

and  dealt  with,  as  regards  certificate  of,  as  if  such  re- 
pairs had  been  the  only  repairs  specified  in  the 
order,  432. 

it  is  not  usual -fbr,  to  charge  for  cracked  panes  of  glass, 
470. 

but  as  tenant  is  bound  to  leave  premises  as  he  fuund 
them,  he  ought  to  replace  them,  470. 

Table  Dorkants 
go  to  heir,  34. 

Tapestry.    See  "  Fixtures,"  34. 

when  treated  as  part  of  the  wall,  is  a  fixture,  24. ' 
fixed  as  covering  to  the  wall,  is  irremovable,  70.  i 
enclosed  in  mouldings,  111. 
See  "  Landlord  and  Tenant,"  109,  110. 

Teazles.    See  "  Emblements  "  284. 

Tempest.    See  "  Tenant,"  442. 

when  casualties  by,  are  excepted  from  covenant  to  re- 
pair, landlord  not  bound  to  repair  in  such  case,  455 . 

Temporary  Separation.    See  "  Separation." 

Tenantable  Repair.  458. 

regard  being  had  to  the  state  of  premises  in  point  of 
age,  158. 

Timber.    See  "  Tenant  for  Life." 
as  to  right  of  tenant  for  life  to,  58. 
on  severance  determined,  58. 
whether  caused  by  accident  or  not,  68. 
not  entitled  to,  until  actually  felled,  58. 
cannot  convey  it  to  another,  68. 
nor  does  authority  to  cut  down,  convey  interest,  58. 
if  not  executed  in  lifetime,  revoked  by  death,  68. 
without  impeachment  of  waste,  59. 
tenant  in  tail  may  cut,  60. 
power  incident  to  estate,  60. 
whether  to  be  included  in  estimating  annual  value, 

260. 
when  Court  interfered  to  prevent  carrying  away,  314. 
feUing,  by  incumbent  is  dilapidation,  373. 
lessee  of  bishop  cannot  fell,  373. 
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Timber — eontiwued, 

on  glebe  used  for  repairs  should  be  allowed  in  reduc- 
tion of  claim  for  dilapidations,  884. 

lopping  of  trees  in  churchyard,  384, 

courts  of  equity  will  restrain  tenant  for  life  from 
committing  waste,  451. 

when  land  of  insufficient  value,  mortgagee  may  cut 
and  sell,  464. 

mortgagee  cannot  cut  down,  464. 

parson  may  cut  down,  336. 

dean  and  chapter  may  sell  and  buy  other,  337. 

Timber  Waggon-ways 

in  a  mine,  go  to  heir,  36. 

Tenant.    See  "Landlord  and  Tenant,"  "Lessor  and 
Lessee." 

may  make  erections  removable,  16,  17. . 

possession  by,  of  fixtures  subject  to  landlord's  right  of 
property,  199. 

obligation  of,  as  to  dilapidations.  See  "Dilapida- 
tions," 328. 

common  law  rule,  329. 

must  keep  house  in  tenant-like  repair,  438. 

from  year  to  year  bound  to  commit  no  waste,  438. 

wear  and  tear^  438,  441. 

not  liable  for  mevitable  accident,  438, 441. 

not  bound  to  substantial  repairs,  438. 

wind  and  water  tight,  439. 

bound  by  covenant  though  lease  void,  440. 

where  lease  for  years,  with  covenant  to  repair  inopera- 
tive, may  be  liable  to  such  repairs  as  are  not  incon- 
sistent with  yearly  tenancy,  440. 

overholding,  441. 
Tempesty  Flood. 

where  house  blown  down_or  destroyed  by  flood,  not 
bound  to  rebuild,  442. 

if  roof  stript  by  wind,  tenant  bound  to  repair  it,  442. 

not  liable  for  breaches  of  covenant  committed  before 
execution  of  lease,  444. 

in  absence  of  contract,  cannot  compel  landlord  to 
repair,  even  where  he  has  received  the  amount  of 
insurance  from  office,  455. 

liability  of,  to  substantial  repairs,  456. 

where,  has  done  repairs  before  expiration  of  lease,  is 

2s 
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Tbnant — continued, 

only  bound,  in  addition  to  actual  repairs,  to  clean 
old  paint,  456. 
entitled  to  emblements,  285.  ^  ^ 

Tenant's  Fixtures.    See  "  Distress,"  "  Fixtures." 
whether  goods  and  chattels  within  reputed-ownership 

clause,  198-201. 
exempt  from  distress,  267. 

Tenants  in  Common 

liability  of,  for  waste,  461. 

Tenant  bt  Elegit 

not  bound  to  repair,  446, 

if  he  commit  waste  by  cutting  timber,  he  must  ac- 
count for  it,  447. 

Tenant  in  Feb.    See  "  Fixtures,"  39. 

rules  and  exceptions  regulating  the  right  of  removal 

between  parties  in    the  relation  of   heir  of,  and 

executor,  39. 
in  what  cases  executor  of  party  affixing  chattels  to 

freehold  can  remove  them,  39. 
chimney-pieces  are  not  removable  between  heir  of, 

and  executor,  54. 
not  liable  for  dilapidations,  448. 

Tenant  for  Life  or  in  Tail  and  RemainbertMan 

cases  between  executors  of,  turn  each  upon  its  peculiar 

circumstances,  20. 
the  character,  the  use,  20. 

the  mode  of  attachment,  the  facility  of  severance,  20. 
the  injury  to  the  freehold,  20. 

between  executors  of,  and  executors  of  remainder- 
man or  reversioner,  the  right  is  considered  more 

favourably  for  executors,  31. 
relaxation  of  old  rule  does  not  extend  to  tenant  for 

life  and  remainder-man,  32. 
cases  arising  between,  and  remainder-man  applicable 

to  cases  between  landlord  and  tenant,  32. 
though  converse  not  true,  32. 
right  to  sever  chattels  as  between,  more  favourable 

for  executors  than  for  heir  of  tenant  in  fee  and 

executor,  57. 
cases   between  the  latter   will  apply  between   the 

former,  57. 
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Tenant  por  Life,  &c. — continued, 

rule  rests  on  same  ground  as  between  landlord  and 
tenant,  67. 

cannot  commit  waste,  57. 

wainscots,  benches,  doors,  57. 

timber,  58. 

without  impeachment  of  waste,  59. 

dower,  courtesy,  59. 

representatives  of,  and  remainder-man  and  reversioner, 
.  61-68. 

right  to  fixtures  set  up  by  tenant  for  life  or  in  tail, 
and  remainder-man  and  reversioner,  and  his  per- 
sonal representatives,  for  ornament,  convenience,  or 
domestic  use,  69,  70. 

cases  between  heir  and  executor  applicable,  69. 

where  executor  permitted  to  remove  fixtures  but 
slightly  attached,  70. 

tapestry  fixed  as  a  covering  for  walls  is  irremovable,  70. 

sculpture  resting  by  its  own  weight,  being  part  of  the 
design  of  a  house,  70. 

Tenant  for  Lite.    See  **  Ecclesiastical  Persons,"  292. 

rights  as  to  fixtures  between,  and  remainder-man, 
56-59. 

set  up  for  purposes  of  trade,  56-59. 

for  the  purposes  of  ornament,  convenience,  or  domes- 
tic use,  69,  70. 

agriculture,  70. 

cannot  devise  fixtures,  187. 

right  to  title-deeds.    See  **  Heirlooms,**  280. 

executors  of,  have  reasonable  time  to  remove  fixtures, 
309. 

without  impeachment  of  waste,  to  ground  application 
to  restrain  from  removing  wood  floor,  young  oak 
trees,  breaking  up  meadow,  there  must  be  waste 
and  spoliation,  and  no  delay,  314 

interferenpe  of  Court  based  on  privity  of  estate  be- 
tween reversioner  and  tenant,  314 

must  repair,  450. 

cannot  make  remainder-man  contribute,  450. 

without  impeachment  of  waste  has  more  extensive 
powers  than,  450. 

cannot  pull  down  houses,  451. 

eflect  of  restriction  on  right  to  timber,  451. 
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Tenant  in  Tail.    See  **  Ten:ant  fob  Life,"  31. 

cases  arising  between,  and  remainder-man  and  rever- 
sioner applicable  to  those  between  landlord  and 
tenant,  32. 

although  converse  be  not  true,  32. 

rights  as  to  fixtures  between,  and  remainder-man  or 
reversioner,  57,  69. 

may  commit  every  kind  of  was  te,  60. 

power  incident  to  estate,  60. 

must  be  exercised  during  life,  60. 

rights  to  fixtures  as  between  personal  representatives 
of,  and  remainder-man  or  reversioner,  61. 

right  of  executor  supported  by  law,  62. 

not  incident  to  an  estate  in  land,  62. 

their  rights  greater  than  between  heir  of  tenant  in 
fee  and  executor,  62. 

not  so  great  as  between  landlord  and  tenant,  62. 

right  to  deeds  and  muniments.  See  '^Heirlooms," 
280. 

not  liable  for  dilapidations,  449. 

after  possibility  of  issue  extinct,  449. 

Tenant  at  Will 
who  is,  445. 

not  liable  for  dilapidations,  445. 
even  where  house  falls  down,  445. 
not  liable  for  commissive  waste,  494. 

Tenant  from  Year  to  Year 
not  tenant  for  years,  494. 
only  liable  for  commissive  waste,  494. 

Time  for  Removal  of  Fixtures.    See  **  Fixtures,"  210. 
early  established,  296. 
whether  since  extended,  297. 
lawful  entry  of  landlord  by  the  termination  of  lease, 

299. 
where  tenant  holds  possession  after  expiration  of 

lease,  299. 
where  lease  renewed,  300, 
tenant  may  extend  his  right,  306. 
landlord's  consent,  306. 
effect  of  a  declaration  by  tenant  of  his  intention.not  to 

abandon,  307. 
where  tenancy  of  uncertain  duration,  308. 
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Time  for  Removal  of  Fixtures — continued, 
executors  of  tenant  for  life,  309. 
where  tenancy  deternained  by  act  of  tenant,  309. 
custom,  309. 

Tithes,    See  "  Ecclesiastical  Persons,"  294. 

owner  of,  liable  to  assessment  for  payment  of  money 
borrowed  for  repairs  of  parish  church,  339. 

ToMBsi    See  "  Heirlooms,"  278. 

Tort 

dilapidations  may  be  treated  as,  492. 

Trade.     See  "Fixtures,"  "Landlord    and  Tenant," 
"  Tenant  for  Life." 

exception  to  general  rule  in  favour  of,  25. 

does  not  apply  where  chattel  affixed  by  freeholder,  25. 

the  rule  that  a  party  affixing  a  chattel  to  the  free- 
hold was  entitled  to  remove  it  first  established  in 
favour  of,  39. 

difficult  to  draw  accurate  and  fixed  principles  from 
cases,  40. 

where  fixture  is  accessary  to  matter  of  personal  nature, 
it  goes  to  executor,  40. 

where  mixed  case  between  enjoying  profits  of  land 
and  carrying  on  a  species  of,  40,  41. 

fire-engine  set  up  for  benefit  of  colliery  by  tenant  for 
life,  41. 

where  fixtures  are  only  means  of  enjoying  the  benefit 
of  the  inheritance,  and  are  accessaries  necessary  to 
the  enjoyment  of  the  principal,  they  go  to  heir,- 
42. 

saltpans  erected  for  the  better  enjoyment  of  inheri- 
tance, and  which  are  accessaries  necessary  to  the 
enjoyment  and  use  of  the  principal,  go  to  heir,  42. 

otherwise  if  the  salt-springs  had  been  let,  and  the  ten- 
ant had  erected  the  pans,  43. 

if  fixtures  are  accessaries  to  carrying  on,  they  go  to 
executor  or  assignee,  43. 

if  accessaries  to  enjoying  the  benefit  of  the  land,  they 
go  to  heir,  43. 

although  the  means  and  use  of  enjoyment  be  manu- 
facture, still  articles  affixed  to  the  freehold  by 
screws,  or  being  let  into  the  soil  by  the  freeholder, 
descend  to  heir,  45. 
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Trade — continued, 

in  the  relation  of  landlord  and  tenant  alone  the  rule 
was  relaxed  in  encouragement  of,  45. 

but  rule  does  not  apply  where  the  same  parties  are 
owners  of  the  fee  and  the  chattel,  46. 

rights  of  representatives  of  tenants  for  life,  &c.,  to 
fixtures  erected  for  purposes  of  trade,  61-68. 

fire-engine,  62. 

cases  recognised,  66. 

inferences  to  be  drawn  from  tbem,  67. 

cases  turn  on  the  character,  use,  mode  of  attachment,, 
facility  of  severance,  and  injury  to  freehold  by  sever- 
ance, 68. 

varnish  factory,  81 . 

machinery  in  mill,  82. 

whether  blacksmith's  bellows,  &c.,  be  liable  to  distress 
for  rent^  82. 

14  &  15  Vict.  0.  25,  8.  2,  confined  to  erections  for  pur- 
poses of  agriculture,  103. 

not  for  purposes  of  trade,  ornament,  or  convenience, 
104. 

erections  by  tenant  become  real  estate,  and  pass  to 
heir  or  by  deed,  unless  where  right  of  removal  is  re- 
served or  fixtures,  erected  for,  73. 

right  to  remove,  fixtures  between  landlord  and  tenant, 
74-84. 

may  be  included  in  erections,  124 

licensed  victualler's,  141. 

pass  by  mortgage  not  s^mcially  excepted,  163. 

excluded  from  operation  of  reputed  ownership,  193. 

set  up  for  trade,  landlord  bound  to  take  under  agree- 
ment to  make  allowance  at  end  of  lease,  321. 

building  erected  for,  and  merely  resting  on  blocks 
or  pattens,  not  included  in  covenant  to  repair, 
467. 

unless  when  tenant  takes  a  new  lease  with  general 
covenant  to  repair,  467. 

Trees,  Growing.    See  "  Emblements,"  284. 
descend  to  heir,  38 
cannot  be  seized  until  severed,  38. 
removal   of,   by   nurserymen    and  gardeners,    100, 

104. 
exceptions,  284. 
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Trustee 

if  mortgagee  be  himself,  to  whom  notice  must  be 
given,  the  transaction  is  notice  enough  to  prevent 
reputed  ownership,  201. 

Turnips 

sale  of  growing,  is  an  interest  in  land  under  Statute  of 
Frauds,  158. 

Under-lease.    See  "  Landlord  and  Tenant,''  "  Lessor 
AND  Lessee." 
damages  in  an  action  brought  by  landlord  against 
original  lessee  for  breach  of  covenant  by  under- 
lessee,  485. 

United  Churches 

obligation  to  repair,  339. 

Underwood 

sale  of  growing,  is  an  interest  in  land  within  Statute 

of  Frauds,  156. 
whether  to  be  included  in  estimating  annual  value,  260. 
0         if  custom  of  country,  may  be  cut,  but  cannot  be  grub- 
bed up,  384. 

Usage  of  Trade.    See  **  Trade." 

where  there  has  been  usage  in  the  trade  for  the  utensils 
of  it  to  be  let  out  to  traders,  the  presumption  of 
ownership  is  rebutted,  195. 

Vacancy  of  See 

during,  powers  of  Ecclesiastical  Diapidations  Act  to 
be  exercised  by  guardian  of  spiritualities,  352. 

archbishop  is,  352. 

when  archbishopric  vacant,  dean  and  chapter  guar- 
dian, 352. 

Vacant  Benefice 

notice  of  inspection  of,  to  clergyman,  393.- 
where  bishop  shall  allow  incumbent  time  to  do  re- 
pairs, 394. 

Valuation.    See  "  Surveyors." 

where  landlord  coveoants  to  take  fixtures  at,  125. 
unless  there  is  a  stipulation  for,  in  conditions  of  sale, 
fixtures  pass  to  vendee,  153. 

Vats 

in  a  brewhouse,  if  fixed  to  freehold,  go  to  heir,  34. 
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Vats —  continued. 

if  fixed  by  tenant  in  fee,  heir  shall  have  them,  35. 
if  fixed  by  lessee,  they  go  to  executor,  35. 
not  fixed  to  freehold.  See  **  Bankbupt  and  Assignee," 
195. 

Vendor  and  Vendee.     See    "Constructive   Annex- 
ations,'' 153. 

when  former  trustee  in  law  for  latter,  bound  to  keep 
property  in  repair,  331. 

ancient  rule  has  not  been  relaxed  between,  73. 

if  fixtures  not  subject  of  express  contract  between, 
they  pass  with  sale  of  freehold,  147. 

whether  conveyance  be  absolute  or  by  way  of  mort- 
gage, 148. 

what  passes  under  the  sale  of  a  mill  cum  pertinentiis, 
148. 

windmill  passes  with  the  land,  149. 

where  particular  class  of  fixtures  are  enumerated  in 
deed,  intention  to  exclude  others,  149. 

machinerv  for  accommodation  and  employment  for 
which  building  erected  and  attached  thereto  by 
braces  and  nails  is  a  fixture.  150. 

shelves,  drawers,  counter,  tables,  to  adapt  the  build- 
ing to  the  purposes  of  the  business,  pass  as  part  of 
the  fireehold,  151. 

stoves  not  affixed,  but  communicating  with  chimney 
by  pipes,  not  fixtures,  151. 

furnace  which  cannot  be  removed  without  disturbing 
brickwork  of  a  house  adjoining  and  causing  ceil- 
ing to  fall,  passes  to  vendee,  151. 

hop-poles  are  part  of  real  estate,  151. 

fences  are  part  of  freehold,  even  where  temporarily 
detached,  151. 

gas  fixtures  not  part  of  realty,  152. 

looms  used  in  a  mill,  not  those  fixed,  but  standing  on 
loom-feet  let  into  holes  in  the  pavement,  are  not 
included  in  a  mortgage  of  a  mill,  with  rights,  mem- 
bers, and  appurtenances  thereto,  together  with 
steam-engine,  boilers,  &c.,  152. 

without  stipulation  for  valuation  in  conditions  of 
sale,  fixtures  pass  to  vendee  by  conveyance,  153. 

ice-chest,  153. 

trade  fixtures  will  pass  imless  specially  reserved, 
163. 
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Vendor  and  Vendee — continued, 

where  completion  of_  contract  of  purchase  had  been 
delayed,  and  the  premises  had  become  dilapidated, 
the  vendor  is  trustee  for  vendee,  and  liable  for 
dilapidations,  444. 

Verandahs,  113. 
to  remove,  124. 
covenant  to  yield  up  in  repair  all  buildings  erected 

during  term  extends  to,  attached  to  posts  and  let 

into  soil,  466. 

Varnish  Factory,  81. 

Vicar.    See  *^  Ecclesiastical  Dilapidations,"  "  Incum- 
bent." 

Vicar-Choral 

bound  to  repair  residence,  352. 

Voluntary  Waste.     See  "  Waste." 

rule  with  regard  to  repairing  extends  only  to  such 
buildings  as  are  parcel  of  edifice,  357. 

Voting.    See  "  Fixtures." 

whether  fixtures  can  be  estimated  in  valuing  property 
so  as  to  confer  right  of,  253. 

Waste.    See  "  Dilapidations,''  328. 
tenant  for  life  cannot  commit,  67. 
without  impeachment  of,  69. 
tenant  for  life  has  right  to  fell  timber,  59. 
tenant  in  tail  may  commit  every  kind  of,  60. 
power  incident  to  estate,  60. 
must  be  exercised  during  life,  60. 
different  kinds,  329. 
voluntary,  329. 
permissive,  330. 

in  what,  may  be  committed,  331. 
between  whom  liability  exists,  331. 
incumbent  and  successor,  331. 
tenant  for  life  and  remainder-man,  331. 
landlord  and  tenant,  331. 
action  for,  may  be  brought  during  term,  485. 

Wainscot 

being  fixed  to  the  freehold,  passes  to  heir,  35. 
waste  may  be  committed  with  respect  to,  57. 
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Walls  and  Inclosures 

as  to  liability  for  dilapidations  of,  372. 

Washers 

or  washing-machines  in  a  cloth-mill,  8. 

Water  and  Gas  Pipes 

whether  to  be  estimated  in  ascertaining  annual  value, 
260. 

Water-wheels 

fastened  to  the  ground  or  building,  go  to  the  heir, 
33. 

Wear  and  Tear 

yearly  tenant  not  liable  for,  438,  441,  473. 

Weight.    See  "  Constructive  Annexation." 

nothing  is  a  fixture  which  could  stand  by  its  own, 
49. 

Weighing  Machines 

to  be  considered  in  estimating  annual  value  of  pro- 
perty, 253. 

Well.    See  "  Cover  of  Well,"  "  Bucket,"  36. 

Wilful  Damage 

where  compensation  for,  awarded  by  police  magistrate, 
610. 

WiMSEY 

meaning  of,  134. 

Wind  and  Water  Tight 

yearly  tenant  only  bound  to  keep  premises,  439. 

Windmill 

sails  of,  go  to  heir,  38. 
passes  with  land,  149,  173. 

to  be  estimated  in  ascertaining  the  annual  value  of 
premises  to  establish  parochial  settlement,  262. 

Windows,  153. 

whether  of  glass  or  otherwise,  go  to  heir,  34. 
if  found  in  a  house  in  course  of  erection,  though  not 
fixed,  34. 

Windows,  Keys,  Locks,  Doors 
are  not  distrainable,  268. 

where  glass  broken  in,  there  is  a  breach  of  coveimnt, 
457. 
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Windows,  Keys,  Locks,  Doobs— continued. 

enlarging,  under   covenant  to   repair   and  keep  in 

.  repair    dwelling-houses,  with  all   such  buildings, 

improvements,  or  additions  as  should  be  erected, 

set  up,  or  made  by  lessee,  is  no  breach  of  the 

covenant,  457. 

Window-sashes,  111. 

Without  Impeachment  of  Waste.    ' 
bishop  cannot  make  lease,  373. 

Wood  and  Timber. 

felling,  except  for  repairs,  is  dilapidation,  373. 
bad  wood  may  be  cut,  384. 

Works. 

execution  of.    See  **  Surveyor,"  401. 


THE  end. 
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